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PUBLIC 

 
 

INITIAL BRIEF ON REHEARING OF THE STAFF 
OF THE ILLINOIS COMMERCE COMMISSION 

 
 

Staff of the Illinois Commerce Commission (“Staff”), by and through its counsel, 

pursuant to the direction of the Administrative Law Judges (“ALJs”) and Section 200.800 

of the Illinois Administrative Code, respectfully submits its Initial Brief on Rehearing in 

the above-captioned matter. 

 

I. INTRODUCTION  

Section 16-108.5 of the Public Utilities Act (“PUA” or “Act”) provides that an 

electric utility or combination utility serving more than one million customers may elect 

to become a “participating utility” and voluntarily undertake an infrastructure investment 

program as described in the Section.  A participating utility is allowed to recover its 

expenditures made under the infrastructure investment program through the 

ratemaking process, including, but not limited to, the performance-based formula rate 

and process set forth in Section 16-108.5.  (220 ILCS 5/16-108.5(b)) 
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On November 8, 2011 Commonwealth Edison Company (“ComEd” or 

“Company”) filed its performance-based formula rate tariff, Rate DSPP – Delivery 

Service Pricing and Performance (“Rate DSPP”) under Section 16-108.5 which the 

Illinois Commerce Commission (“Commission”) suspended on the same day. 

(Suspension Order, Docket No. 11-0721, November 8, 2011)  The Commission issued 

its Final Order on May 29, 2012 (“May 29 Order”).  On June 5, 2012, an Application for 

Rehearing was filed by ComEd.  The Commission granted in part and denied in part 

ComEd’s Application for Rehearing on June 21, 2012.  Rehearing was granted on the 

following three issues: the pension asset issue, average year vs. year-end rate base; 

and the methodology regarding calculation of interest on reconciliation adjustments. 

(Notice of Commission Action, June 22, 2012)  On July 6, 2012 ComEd filed a Motion to 

Establish Those Issues Where Evidence Will Be Taken During the Proceedings on 

Rehearing (“ComEd Motion”), seeking a ruling from the ALJ to limit evidence on two 

issues during the rehearing.  ComEd sought to prevent Staff and parties from offering 

evidence on the pension asset issue and Average Year vs. Year-End rate base. 

(ComEd Motion, p. 3).  The ALJ issued a ruling on July 9, 2012 denying ComEd’s 

motion, noting that ComEd cited no authority in support of its motion and that a prayer 

for relief does not bind a trier of fact.  (ALJ Ruling Dated July 9, 2012) 

The following Staff witnesses submitted testimony in this case:  Theresa Ebrey 

(Staff Ex. 24.0), Alan Pregozen (Staff Ex. 25.0) and Richard Bridal (Staff Ex. 26.0).  In 

its Direct Testimony on Rehearing Staff addressed three areas:  the pension asset 

issue, Average Year vs. Year-End rate base and the methodology regarding calculation 

of interest on reconciliation adjustments. For the reasons set forth below, Staff urges the 
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Commission to approve its recommendations, described in its pre-filed testimony and in 

detail below. 

 

II. ARGUMENT  

 

1. Pension Asset Issue 

a. Definition of Terms 

Several pension related terms have been used throughout this proceeding 

interchangeably and, at times, incorrectly.  To ensure that there is no confusion as to 

the meaning of these pension-related terms as they are used in this brief, the following 

terms are defined. The bases for such definitions are Generally Accepted Accounting 

Principles (“GAAP”) and applicable Commission Orders as discussed in this brief: 

Pension Asset – The value of the investments in a pension trust fund in excess of 
pension obligations, i.e., the overfunded amount.   
 
Pension Cost (or Pension Accrual) – The actuarially-determined cost of retirement 
benefits due to employees providing service in the current measurement period and 
other changes during a given year.  The components of pension cost include: 

a) Service Cost – cost attributable to the additional benefit earned by an 

employee for service performed for the entity during the year. 

b) Interest Cost – the cost of carrying the pension obligation from one period to 

the next. 

c) Expected return on plan assets – the increase in the value of the pension 

plant assets over the course of the year. 

d) Amortization of prior service cost – amendments that increase/decrease 

benefits for service rendered in prior periods 

e) Amortization of gains/losses – changes resulting from differences between 

estimates or assumptions used and actual experience. 

Pension Expense – The amount of pension cost recorded by the company as an 
operating expense on its books.  This is the remainder of the pension cost after 
removing the capitalization of employee pension benefits associated with internal 
labor on capital projects. 
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Pension Obligation – The actuarially-determined present value, as of a specified 
date, of the total (cumulative) pension cost of all employees’ retirement benefits. 
 
Pension Trust Fund (or Pension Fund) – The total pension investments made with 
pension contributions and that are held by a separate legal entity which holds them 
until such time as they are paid out as retirement benefits to retirees. 

Normal or Mandatory Pension Contribution – The minimum pension contribution 
required by the Employee Retirement Income Security Act of 1974 (“ERISA”), a 
federal law that sets minimum standards for pension plans in private industry.  

Discretionary or Special Pension Contribution - Any pension contribution in excess 
of the normal or mandatory pension contribution. 

 

b. Commission Practice 

Prior to this proceeding, ComEd twice requested the Commission to recognize its 

discretionary pension contributions as a pension asset by including such amounts in its 

rate base and thereby earning a rate of return equivalent to its authorized overall cost of 

capital (Docket Nos. 05-0597 and 10-0467). In both instances, the Commission denied 

the Company’s request for a pension asset.  (Docket No. 05-0597, July 26, 2006 Order, 

p. 39; Docket No. 10-0467, May 24, 2011 Order, pp. 111 and 114)   

i. Docket No. 05-0597 

In its Order in Docket No. 05-0597, the Commission found that for a pension 

asset to exist, the value of the pension fund should exceed the value of its pension 

obligations:  

According to Staff, no pension asset exists. For such asset to exist, 
the pension fund would need to contain funds in excess of its 
pension obligations. ComEd readily admits to the pension fund being 
fully funded, not overfunded. Since the pension trust fund is not over 
funded, no pension asset exists. Staff further argues that ComEd failed to 
meet its burden to prove that the pension ‘asset’ is used and useful in 
providing delivery services.  
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The Commission finds Staff’s arguments persuasive. Accounting 
principles, as well as common sense, dictate that no pension asset 
exists given that Exelon’s infusion in ComEd’s pension trust fund 
does not result in over funding. 
 
(Order, Docket No. 05-0597, July 26, 2006, p. 39, emphasis added.)  
 

Although the Commission later agreed to consider the pension asset issue on 

rehearing, it did not revisit the definition of a pension asset.  Indeed, ComEd itself 

acknowledged that “the central issue on rehearing concerns identifying a middle ground 

position providing at least partial recovery” of its discretionary pension contribution and 

offered three alternatives. (Order on Rehearing, Docket No. 05-0597, December 20, 

2006, p. 17)   The Commission adopted the third of those three alternatives (“Alternative 

3”) in recognition that the Company had incurred a cost and that the Company’s 

“customers have derived some benefit as a result of the [discretionary] pension 

contribution.”  (Id., p. 28) Alternative 3 assumed that ComEd would have had to borrow 

the $803 million that Exelon gave in 2005 as a discretionary pension contribution and 

allowed a debt-based return on that amount.1    

ii. Docket No. 07-0566 

In its following rate case, Docket No. 07-0566, ComEd requested the same debt 

return previously allowed as an operating expense for its $803 million discretionary 

pension contribution in 2005.  The Commission approved this request.  (Tr., Aug. 3, 

2012, p. 123)  The Commission included in its Amendatory Order clarification that the 

                                            
1 During cross examination at the August 3, 2012 hearing, Company witness Houtsma acknowledged that 

the “Pension Asset” referred to in the Order on Rehearing was in fact the $803 million “special” 
contribution to the pension plan in 2005, not the amount of the pension asset on ComEd’s balance sheet.  
(Tr. Aug. 3, 2012, at 127) 
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recovery the Commission granted in Docket No. 05-0597 was not a return on a pension 

asset, but rather a return on the discretionary pension contribution it made in 2005.  The 

Amendatory Order stated, in part: 

In accordance with our Order in Docket 05-0597, ComEd did not include 
the $803 million pension contribution in rate base and instead, included an 
annual debt return on the pension contribution of 4.75%. In this 
proceeding, ComEd did not re-litigate the merits of including the pension 
contribution in rate base.  (Staff Ex. 24, pp. 6-7; Order, Docket No. 07-
0566, November 3, 2008, pp. 1-2) 

iii. Docket No. 10-0467 

In its next rate case, Docket No. 10-0467, ComEd again requested that its 

discretionary pension contribution be recognized as a pension asset.  As noted earlier, 

this request was denied by the Commission, which concluded in part:  

…ComEd made an additional $152 million contribution to the plan in 2009.  
ComEd seeks to include the $92.5 million ICC-jurisdictional rate base 
effect of this contribution in its revenue requirement…. 

Staff contends that ComEd should be compensated for its 
discretionary contribution to the extent of corresponding ratepayer 
benefit, defined as the jurisdictional portion of the reduced pension 
expense resulting from the discretionary contribution (Staff Ex. 18.0 
at 8-9) The Commission disagrees with ComEd’s argument that Staff’s 
methodology for arriving at its recovery amount – which is limited to the 
estimated reduced cost to customers (i.e., ratepayer benefit) – bears no 
relationship to the economic cost to ComEd of its pension contribution.  
Due to the fact that ratepayers already bear the annual pension cost 
as determined in accordance with accounting rules that rely on 
actuarial valuation, the additional cost of a discretionary prepayment 
should be subject to a more stringent test of rate recovery. A 
customer benefits test should be applied in the context of 
discretionary pension prepayments to establish the reasonableness 
of the incremental cost. The Commission, therefore, accepts Staff’s 
proposal…. 

Therefore, the Commission rejects the $92.5 million ICC-
jurisdictional rate base effect of ComEd’s 2009 pension prepayment. 
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Recovery of the 2009 discretionary pension contribution is limited to 
the amount of ratepayer benefit, as estimated by the Company. In 
accordance with Staff’s proposal, related costs shall be recovered through 
the operating statement. 

(Order, Docket No. 10-0467, May 24, 2011, pp. 49-51, emphasis added) 

iv. Docket No. 11-0721 

In the current proceeding, ComEd requests an amount reported on its FERC 

Form 1 included in Account 186 Miscellaneous Deferred Debits be recognized as a 

pension asset for ratemaking purposes.  In its May 29, 2012 Order, the Commission 

denied the request. The Commission again defined a pension asset the same way it 

defined it in its July 2006 Order in Docket No. 05-0597: 

Staff’s position is that the term pension asset is not defined under Section 
16-108.5, and therefore it is within the Commission’s authority to define a 
pension asset under Section 16-108.5 of the Act as it deems appropriate. 
ComEd agrees that the term is not defined under the Act. Staff defines 
the pension asset as the amount by which ComEd’s share of the 
pension plan is over funded…. 
 
The Commission believes the ratemaking determination for the inclusion 
of a pension asset should be based on a much broader approach than 
ComEd’s narrow view. Staff’s approach views the overall status of the 
pension plan and all its components as it relates to the utility on a stand-
alone basis, including: 1) the current fair value of the assets in ComEd’s 
share of the pension trust (rather than the amount of contributions made in 
the year); 2) ComEd’s share of the pension benefit obligation (rather than 
the amount of expense to be recognized in the year); and 3) the overall 
funded status of ComEd’s share of the plan (rather than the prepayment of 
pension costs for the year)…. 
 
The Commission adopts Staff’s definition of pension asset and 
accepts Staff’s proposed adjustment.  Once ComEd has an over 
funded pension plan, i.e., a pension asset as the Commission defines the 
term above, then pursuant to Section 16-108.5(c)(4)(D) ComEd will be 
able to seek recovery through rates a return on that pension asset as set 
forth in the Act. 
 
(Order, Docket No. 11-0721, May 29, 2012, pp. 113-114, emphasis added) 
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v. Summary of Commission Practice 

A concise summary of the Commission’s practice with regard to ComEd’s 

pension asset requests discussed above is shown in Table 1 below: 

 

Table 1 – Commission Practice on ComEd Pension Asset Recovery Requests 
 

Docket No. 
and ICC 
Order 
Dates 

ComEd’s  
Request to ICC 

Amount 
Labeled as 
“Pension 

Asset”  
In ComEd 

FERC Form 1 
Report

2
 

ICC Decision 
 

05-0597 
 
7-26-2006 
(Order) 

Recognize $803 million 
discretionary pension 
contribution in 2005 from 
Exelon as a “pension 
asset” by including it in 
ComEd’s rate base. (Order 
at 28, emphasis added) 

$937,956,000 

(2005) 

 Denied pension asset. Agreed with 
Staff that for a pension asset to exist, 
pension funds should exceed 
pension obligations. “Accounting 
principles, as well as common 
sense, dictate that no pension 
asset exists given that Exelon’s 
infusion in ComEd’s pension trust 
fund does not result in over funding.” 
(Order at 39, emphasis added) 

05-0597 on 
Rehearing 
 
11-20-2006 
(Order) 

Partial compensation for 
the $803 million 
discretionary pension 
contribution using any of 
three alternatives. “… 
ComEd contends that 
adopting Alternative 3 
moots the accounting 
issue of whether the $803 
million contribution 
creates a pension asset.” 
(Order at 18, emphasis 
added) 
 

$937,956,000 
(2005) 

 Adopted Alternative 3 which 
assumed ComEd would have had to 
borrow $803 million if Exelon didn’t 
fund the extra 2005 pension 
contribution; gave ComEd a long-
term debt based return, i.e., $25.3 
million, as an operating expense. 
(Order at 28) 

 Order on Rehearing used the term 
“pension asset” to refer to Exelon’s 
discretionary pension contribution in 
its conclusion that adopts Alternative 
3.  (Order on Rehearing at 28) At 
ComEd’s request, however, the 
Commission clarified in its 
Amendatory Order in the next rate 
case that what it granted here was 
not a return on a pension asset in 
rate base, but rather a debt return on 
the discretionary pension 
contribution made in 2005. 
(Amendatory Order, 07-0566, at 1-2; 
Staff Ex. 24 in 11-0721 on rehearing, 

                                            
2 Staff Ex. 24, p. 5. 
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Docket No. 
and ICC 
Order 
Dates 

ComEd’s  
Request to ICC 

Amount 
Labeled as 
“Pension 

Asset”  
In ComEd 

FERC Form 1 
Report

2
 

ICC Decision 
 

pp.6-7; Order, 11-0721, at 111) 

07-0566 
 
9-10-2008 
(Order) 
11-3-2008 
(Amendator
y Order) 
 

No pension asset 
requested, but same ICC 
past treatment for its 2005 
discretionary pension 
contribution was requested: 
a $25.3 million return as an 
operating expense. (Tr. Aug 
3, 2012, at 123 - Cross of 
Houtsma) 

$875,240,000 
(2007) 

 Approved same treatment in 05-
0597 on Rehearing, i.e., a debt 
return of $25.3 million on the 2005 
discretionary pension contribution 
included as an operating expense. 
(Order Appendix, page 1, column b, 
line 14) 

 Amendatory Order clarified that per 
its 05-0597 Order: 1) the $803 
million discretionary pension 
contribution in 2005 was not allowed 
in rate base; and 2) what it granted 
in 05-0597 was a 4.75% debt return 
on the discretionary pension 
contribution. (Amendatory Order, 07-
0566, at 1-2) 
 

10-0467 
 
5-24-2011 
(Order) 
 

Include a new $92.5 million 
discretionary pension 
contribution from ComEd in 
2009 as a “pension asset” 
in ComEd rate base. (Order 
at 49) 
 
ComEd also requested 
continuing the same 
treatment of allowing a debt 
return on its 2005 
discretionary pension 
contribution as an operating 
expense (Order at 95) 

$907,476,000 
(2009) 

 Denied pension asset. 
“…ratepayers already bear the 
annual pension cost…the additional 
cost of a discretionary prepayment 
should be subject to a more stringent 
test of rate recovery. A customer 
benefits test should be 
applied…”(Order at 51) 

 Using this customer benefits test, 
ComEd got $6.46 million for the 
2009 contribution included as an 
operating expense. (Order Appendix 
A, p. 3, column l, line 14 referring to 
Staff Schedule 18.01) 

 Commission reduced the 
outstanding balance of the 
hypothetical debt issuance to fund 
the 2005 discretionary pension 
contribution and approved a long-
term debt based return, i.e., $18.75 
million, as an operating expense. 
(Order at 51, Order Appendix A, p. 3, 
column m, line 14 referring to Staff 
Schedule 18.02) 

 The total operating expense 
approved in the Final Order related 
to pension contributions was $25.21 
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Docket No. 
and ICC 
Order 
Dates 

ComEd’s  
Request to ICC 

Amount 
Labeled as 
“Pension 

Asset”  
In ComEd 

FERC Form 1 
Report

2
 

ICC Decision 
 

million ($6.46 million for 2009 plus 
$18.75 million for 2005).   

 

11-0721 
 
5-29-2012 
(Order) 

Recognize $1.038 billion 
recorded on 2010 FERC 
Form 1 as “pension asset” 
and allow a debt return on 
this amount, or $34.87 
million, as an operating 
expense. (Order at 110) 

$1,038,760,000 
(2010) 

 Denied pension asset. 

 Consistent with its Order in 05-0597, 
agrees with Staff’s definition of 
pension asset as one that exists only 
when a pension trust fund is 
overfunded. (Order at 111 and 114) 

 

 
In summary, the Commission’s prior practice with respect to ComEd’s pension 

asset recovery requests is as follows:  

1) The Commission has never approved recovery of a pension asset for ComEd;  

2) The Commission has twice defined a pension asset as one that exists when a 

pension trust fund is overfunded (i.e., the value of the investments in the pension trust 

fund exceed the pension obligations). (Docket Nos. 05-0597 and 11-0721);  

3) The Commission has, on three occasions, granted a debt-based return on 

only the discretionary pension contribution to ComEd as an operating expense, in 

recognition that such prepayments mitigated future pension expense and resulted in a 

ratepayer benefit (Docket Nos. 05-0597, 07-0566, and 10-0467); and  

4) The amount on which a debt-based return was allowed to recognize ratepayer 

benefits was significantly less than what the Company labeled a ‘pension asset’ in its 

FERC Form 1 report. (See Table 1 above) 

Therefore, consistent with the four points above, the Commission should uphold 

its May 29 Order. 
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c. Ratemaking Proposal 

 

The Commission’s May 29 Order in this proceeding is consistent with its practice 

in that it did not recognize the existence of a pension asset given that the value of 

ComEd’s pension fund investments did not exceed the value of its pension obligations.  

Moreover, consistent with its practice, the Commission’s May 29 Order did not 

accept the amount labeled by the Company as a “pension asset” in its FERC Form 1 as 

a pension asset for ratemaking purposes. The FERC Uniform System of Accounts 

(“USOA”), which governs how companies report amounts recorded in their respective 

FERC Form 1 reports does not mention, define, or provide any instruction regarding the 

term “pension asset.”  The FERC USOA has no account titled “Pension Asset.”  

Therefore, a company has considerable discretion in what it includes or excludes in the 

category of a “pension asset.”  

ComEd has used that discretion to reflect both its normal (mandatory) pension 

contributions and its discretionary (special) pension contributions as a ‘pension asset’ 

on its FERC Form 1 report.3  ComEd is already allowed recovery of its normal pension 

contributions as part of the pension expense approved by the Commission, a fact 

recognized by the Commission.4  Thus, the manner in which ComEd chose to record a 

pension asset on its FERC Form 1, if used for ratemaking purposes, would result in a 

                                            
3 In response to Staff DR TEE 3.08, the Company provided an analysis of the change in its pension asset 
during the period 2003 – 2010.  That schedule, which was put into the evidentiary record as ComEd 
Cross Ex. 11 (Ebrey), reveals the pension asset presented by ComEd includes both normal pension 
contributions on line 6 and “special contributions” (discretionary pension contributions) on line 7. 

4 “Due to the fact that ratepayers already bear the annual pension cost as determined in 

accordance with accounting rules that rely on actuarial valuation, the additional cost of a 
discretionary prepayment should be subject to a more stringent test of rate recovery.”  (Order, Docket No. 
10-0467, May 24, 2011, p. 50, emphasis added) 
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double counting of its normal, mandatory pension contributions: first, through recovery 

as an operating expense5 and then second, through a return as a “pension asset.”  

For all of the above reasons, Staff asserts that the Commission should affirm its 

conclusion in the May 29 Order that there is no pension asset.  

i. Debt Return on Discretionary Pension Contributions 

Although the Commission has never recognized that ComEd had a pension 

asset,6 the Commission has also recognized, on three occasions, that discretionary 

pension contributions benefitted ratepayers and, thus, allowed a debt return based 

solely upon the discretionary pension contribution. While the Commission is not 

required to continue such ratemaking treatment in this proceeding, particularly given 

that the Company did not request the ratemaking treatment of the discretionary 

contributions that the Commission had provided in the past, the Commission may wish 

to consider this past practice in light of certain claims made by the Company in its 

application for rehearing, without disturbing the Commission’s prior decision that there is 

no pension asset.   

Specifically, in its application for rehearing the Company argues that the 

Commission’s decision penalizes the Company for its contributions to its pension plan 

that are in excess of the minimum required by law (i.e., discretionary contributions) by 

denying “any investment return on those contributions until such time as the utility 

                                            
5
 The revenue requirement recovered through rates consists of two main parts: the return on rate base 

(i.e., net operating income) and the recovery of expenses (e.g., operating and maintenance expenses, 
depreciation, taxes, etc.). The latter contains the actuarially determined pension cost for the applicable 
rate year as an operating expense.  

6 Staff notes that the Commission used the term “pension asset” to refer to Exelon’s 2005 $803 million 

discretionary pension contribution in its Order on Rehearing in 05-0597. The Commission later corrected 
this on November 3, 2008 per its Amendatory Order in Docket No. 07-0566. 
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contributes more than enough to fund the plan, and even though customers benefit 

through reduced pension expense in rates due to pension contributions…” (ComEd 

Application for Rehearing, p. 5) Accordingly, Staff notes an additional option available to 

the Commission that is consistent with the Commission’s past practice and that 

addresses the Company’s argument if the Commission maintains its decision to not 

recognize a pension asset.  That option is Staff’s ratemaking proposal, which when 

applied in this proceeding consists of three parts: 

1. Debt return on the 2005 discretionary pension contribution - Per the 

Commission’s Orders in Docket No. 05-0597 on Rehearing and in Docket No. 

10-0467, this return amount would be calculated based on a hypothetical debt 

issuance by ComEd as if Exelon had not funded this discretionary pension 

contribution.  The balance of this hypothetical debt would decline over time, so 

the calculated return can likewise be expected to decline.7  Since rates being 

developed in this docket are based on the 2010 calendar year, the appropriate 

corresponding return for the 2005 discretionary pension contribution is based on 

the assumed remaining balance of the hypothetical debt at the end of 2010 or 

$19.346 million.8  (Staff Ex. 24.0, Schedule 24.1, lines 1-13)  

2. Debt return on the 2009 discretionary pension contribution limited to ratepayer 

benefit -  Per the Commission’s order in Docket No. 10-0467, this return amount 

was calculated by ComEd witness Kathryn M. Houtsma based on the ratepayer 

                                            
7
 The assumption adopted in Docket No. 10-0467 is that the principal of the hypothetical debt will be 

“diminished as the underlying debt matures.” (Order, Docket No. 10-0467, May 24, 2011, p. 98) 

8 In Docket No. 10-0467, the return allowed for the 2005 discretionary pension contribution was lower, 

$18.75 million, because that case was setting rates to be in effect for the future period beginning June 1, 
2011. 
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benefit in 2010 from the discretionary pension contribution made in 2009.9  Since 

the rates being developed in this docket are based on the 2010 calendar year, 

the appropriate corresponding return for the 2009 discretionary pension 

contribution is $6.464 million. (Staff Ex. 24.0, Schedule 24.1, line 14)  

3. Debt return on the 2010 discretionary pension contribution limited to ratepayer 

benefit - In 2010, the discretionary pension contribution came from ComEd’s 

internally generated funds – provided by ratepayers, not investors – and, thus, 

the return calculation based on a hypothetical debt issuance would not be 

appropriate to use here.10  Based upon the Company response to Staff DR TEE 

13.02, the discretionary pension contribution made by ComEd in 2010 did not 

reduce 2010 pension expense.11  Therefore, there was no ratepayer benefit in 

2010 that resulted from the 2010 discretionary pension contribution.  The 

Company has indicated the ratepayer benefit from this 2010 discretionary 

contribution will not be realized until 2011. (Staff Ex. 24.0, Schedule 24.1, line 15; 

Staff Ex. 24.0, pp.10-11) 

ii. Future Formula Rate Cases 

For future formula rate cases, the general policy under this ratemaking proposal is to 

recognize a long-term debt based return on discretionary pension contributions, when 

there is no pension asset recognized by the Commission, only to the extent that the 

                                            
9
 ComEd Ex. 29.6, p. 1 of 2, Nov. 23, 2010.   

10
 Company response to Staff DR TEE 3.06 

11
 Company response to Staff DR TEE 13.02. (Attachment A) 
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discretionary pension contributions benefit ratepayers in the applicable rate year.  

Application of this policy requires two calculations: 

1.  Continue to recognize a debt return on the 2005 discretionary pension 

contribution – A calculation of the ratepayer benefit from the 2005 discretionary 

contribution via a long-term debt based return on a declining hypothetical debt 

balance that was initially established in the Commission Order in Docket No. 05-

0597 on Rehearing.  This calculation would cease when the hypothetical debt 

balance reaches zero. 

2. Recognize a debt return on future discretionary pension contributions limited to 

the ratepayer benefit – A calculation of the long-term debt based return on future 

discretionary pension contributions limited to the ratepayer benefit in the form of 

reduced pension expense that applies to the rate year at issue.  For example, the 

Company has indicated that its discretionary $230 million pension contribution in 

2010 will reduce pension expense in 2011.  Therefore, in the Company’s formula 

rate case based on calendar year 2011 data (assuming no pension asset is 

recognized), the commensurate ratepayer benefit from that 2010 discretionary 

pension contribution would be recognized as an operating expense. The 

calculation process would be similar to that adopted by the Commission in 

Docket No. 10-0467.  An accurate calculation of the ratepayer benefits past a 

year from the time the discretionary contribution is made is technically infeasible 

due to various factors in the calculation that constantly change over time. 

Accordingly, Staff recommends that the customer benefit for the discretionary 

contribution made in a single year should only be considered in the initial year 
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that such a ratepayer benefit is realized.  Such amounts would be included in the 

Operating Statement as “Pension Funding Costs” consistent with the treatment in 

Docket Nos. 05-0597 and 10-0467.  (Staff Ex. 24.0, pp. 12-14) 

Staff notes that the protocols the Commission is permitted to set “subject to a 

determination of prudence and reasonableness consistent with Commission practice 

and law” for the recovery of pension and other post-employment benefits expense 

(220 ILCS 5/16-108.5(c)(4)(B)) and for the provision of an investment return on 

pension assets (220 ILCS 5/16-108.5(c)(4)(D)) are separate and distinct from this 

ratemaking proposal.  As noted supra, this proposal concerns itself only with 

ComEd’s discretionary pension contributions which the Commission has in the past 

deemed to provide some benefit to ratepayers. 

iii. Conclusion – Ratemaking Proposal 

This ratemaking proposal is consistent with the Commission’s practice primarily 

because:  

 1. The proposal provides a return for Exelon’s and ComEd’s discretionary pension 

contributions in the same manner that had been previously allowed; and  

2. The proposal similarly recognizes, as was done in the Orders in Docket Nos. 05-

0597 and 10-0467, that ratepayers derive a benefit from ComEd’s discretionary 

pension payments.  

Further, the ratemaking proposal does not require that discretionary pension payments 

be recognized as a pension asset. Thus, the ratemaking proposal:  
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1.  is consistent with the Commission’s recognition in Docket Nos. 05-0597 and 11-

0721 that a pension asset exists only when the pension trust fund is overfunded; 

and  

2.  addresses the Commission’s stated concern in its Orders in Docket Nos. 05-

0597 and 10-0467 that allowing pension prepayments in the revenue 

requirement may provide a perverse incentive for utilities to divert its capital away 

from utility investments.12  

It is highly significant that the ratemaking proposal is consistent with Commission 

past practice, albeit conducted under the Commission’s ratemaking authority under 

Article IX of the Act. Section 16-108.5 of the Act states in part that with regard to the 

formula rate tariffs filed with the Commission: 

The Commission shall initiate and conduct an investigation of the tariff in a 
manner consistent with the provisions of this subsection (c) and the provisions of 
Article IX of this Act to the extent they do not conflict with this subsection (c). 
(220 ILCS 5/16-108.5(c)) 

It further states that the formula rate approved by the Commission shall: 

(1) Provide for the recovery of the utility’s actual costs of delivery services that 
are prudently incurred and reasonable in amount consistent with Commission 
practice and law. (220 ILCS 5/16-108.5(c)(1)) 

                                            
12 The Commission’s May 24, 2011 Order in Docket No. 10-0467, page 51 states: “…the Commission 

notes that allowing ComEd to recover its pension prepayment in its revenue requirement may encourage 

utilities to divert capital resources from other utility investments in order to obtain a full return on pension 

prepayments, rather than making other prudent investments related to provision of utility service.” 

The Commission’s July 26, 2006 Order in Docket No. 05-0597, page 39 also states: “From our 

perspective, we also do not want to establish perverse financial incentives by allowing ComEd’s parent 

company to profit from its inexpensive debt and tax breaks by tucking the funds away in a regulated 

utility’s rate base.” 
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The debt-based return on discretionary pension contributions allowed by the 

Commission to be recovered as an operating expense in its prior rate orders has 

arguably been deemed to be prudent and reasonable costs of the Company’s delivery 

services. Therefore, providing for the recovery of the debt-based return on discretionary 

pension contributions to the extent that such contributions benefit ratepayers, as the 

ratemaking proposal would do, is consistent with the Act.  Moreover, the ratemaking 

proposal concerns itself only with allowing a debt return on discretionary pension 

contributions in a manner “consistent with Commission practice and law[,]” under Article 

IX of the Act.  It is axiomatic that statutes should be construed so that no term is 

rendered superfluous or meaningless.  Stroger v. Regional Transportation Authority, 

201 Ill. 2d 508, 523; 778 N.E. 2d 683, 693 (2002). Furthermore, statutes should be 

construed as a whole, with all relevant parts considered.  In re Marriage of Kates, 198 

Ill.2d 156, 163; 761 N.E.2d 153, 157 (2001).   

 Applying these well-established rules, the following is clear: first, the 

Commission’s practice of allowing a debt return on discretionary pension contributions 

does not conflict with Section 16-108.5(c) or (c)(1); indeed, it appears that allowing such 

a return is entirely consistent with the proposition that an electing utility should:  

“recover[] [its] … actual costs of delivery services that are prudently incurred and 

reasonable in amount consistent with Commission practice and law[.]” Furthermore, 

such recovery is entirely consistent, as noted above, with prior Commission decisions 

under Article IX.  Accordingly, such recovery fully satisfies the statutory requirements.     

 Therefore, if the Commission sees fit to continue its practice of granting a debt 

return on discretionary pension contributions (to the extent that ratepayers benefit from 
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such contributions) then the Commission should adopt Staff’s ratemaking proposal, and 

find that no pension asset exists.  As discussed in detail above: 

1. The evidence shows that no pension asset exists. 

2. Discretionary pension contributions, to the extent they benefit ratepayers, may be 
beneficial to ratepayers. 
 

3. A debt return on the portion of the discretionary contributions that benefit 
ratepayers is fair and reasonable. 

 
4. Staff’s proposal is consistent with past Commission practice. 

 
5. Staff’s proposal is responsive to the Company’s complaint that the Commission’s 

decision penalizes the Company for its contributions to its pension plan that are 
in excess of the minimum required by law. 

 
6. Staff’s proposal will provide a benefit to the Company in future formula rate 

cases, by offering a general policy that recognizes a long-term debt based return 
on discretionary pension contributions, when there is no pension asset 
recognized by the Commission, to the extent that the discretionary pension 
contributions benefit ratepayers in the applicable rate year.  However, the 
proposal does not apply in future years wherein the Commission finds a pension 
asset exists.  (Staff Ex. 24.0, p. 13) 

 

d. Response to ComEd’s Arguments in its Application for 
Rehearing 

 

The Company takes issue with the Commission’s conclusion regarding the 

pension asset as set forth in its May 29 Order in this docket apparently for five reasons: 

  1. The Company alleges the Commission’s definition of pension asset is flawed 

because:  a) the Commission’s definition ignores the assets associated with the 

pension plan and rather focuses on the liabilities associated with the plan; and b) 

the Energy Infrastructure and Modernization Act (“EIMA”) provides a definition of 

pension asset. (ComEd Application for Rehearing, pp. 8-9)   
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2. The Company alleges the May 29 Order’s definition of pension asset is 

contrary to the legislatures’ intent that the pension asset be the same as what the 

Commission had previously defined a pension asset to be.  (Id., pp. 9-10)  

3. The Company alleges the May 29 Order would create a disincentive for 

ComEd to make future contributions to its pension plan.  (Id., p. 10)  

4. The Company alleges the May 29 Order’s conclusion is contrary to the 

definition of pension asset from prior Commission orders which in the past 

encouraged ComEd funding of the pension plan rather than discouraging 

funding.  (Id., pp. 11-12)   

5.  The Company alleges there is no support in the record for the May 29 Order’s  
 
definition of pension asset.  (Id., p. 12) 
 

All of ComEd’s arguments are without merit and Staff will address each of those 

arguments below in the same order they are presented above. 

 

i. Company Allegation #1 - Flawed Definition   

With respect to ComEd’s first argument that the Commission’s definition of 

pension asset is flawed because the definition focuses on the liabilities of the pension 

plan rather than the assets in the pension plan, that argument and position is too 

narrowly focused. (Staff Ex. 13.0, p. 12)  As the Commission correctly noted in its May 

29 Order, however, the Company only considers the contributions to the pension fund 

and the amount recorded on ComEd’s books as a pension cost rather than the current 

value of all the investments in the pension fund and all the liabilities for which those 

investments are intended to cover. (May 29 Order, p. 113-114) Thus, the Commission 
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rightfully based its position on a much broader approach rather than the Company’s 

narrowly focused definition of a pension asset. Id.  

Further, to support this incorrect argument, the Company uses a faulty analogy to 

home ownership.  The Company incorrectly argues that a “person’s equity in real estate 

is an asset even if the person also carries a mortgage for part of the real estate’s value.”  

(ComEd Application for Rehearing, p. 8)  While it is true that a homeowner with a home 

that has a fair market value greater than the mortgage(s) on the home has equity in that 

home, it is also true that a homeowner with a mortgage greater than the fair market 

value of the home (i.e., a mortgage that is underwater) has no equity in the home.  

ComEd fails to recognize that its participation in the Exelon pension program is like the 

latter homeowner.  ComEd has no equity in the pension plan.  Its pension plan 

obligations are greater than the value of its pension plan investments (Staff Ex. 1.0, p. 

8; Staff Cross Ex. 8A, pp. 69, 274). Further, where ComEd’s analogy fails is that, unlike 

a homeowner, ComEd does not “own” its pension fund. Instead, there is an Exelon 

pension fund that is owned and operated by an independent third party for the benefit of 

all Exelon employees.  Yet even on the Exelon level, the Exelon pension fund is also 

underfunded (or back to ComEd’s analogy, it is also underwater). (Staff Ex. 24.0, p. 17) 

ComEd overlooks these significant facts in its argument.  The Commission’s 

definition of a pension asset appropriately looks at the big picture and takes those facts 

into account.  (May 29 Order, pp. 223-224)ComEd also argues that the Commission’s 

definition of a pension asset is flawed in that EIMA does not leave the Commission 

without a definition for pension asset. (ComEd Application for Rehearing, p. 9)  ComEd 

is wrong on this point and admitted as much in its reply brief. (“Staff claims that the 
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Commission has broad latitude in defining pension asset as that term is used in Section 

16-108.5 because the General Assembly has not provided any definition.  It is true that 

the General Assembly has not specifically defined the term.” (ComEd RB, p. 42) 

(Emphasis added))  Despite the Company’s claim, Section 16-108.5 does not mandate 

that the Commission must use whatever amount appears on ComEd’s FERC Form 1 as 

a pension asset. In fact, the EIMA specifically states “Nothing in this Section is intended 

to allow costs that are not otherwise recoverable to be recoverable by virtue of inclusion 

in FERC Form 1.” (Section 16-108.5(c)(6)). The only mandate is how the investment 

return on the pension asset is to be determined.  While the legislature chose in Section 

16-108.5 to define the investment return on the pension asset as the “utility's long-term 

debt cost of capital as of the end of the applicable calendar year” it is telling that the 

legislature also chose to not provide a definition for the pension asset, leaving it up to 

the Commission to define a pension asset. (Staff RB, pp. 41-42, emphasis added) 

ii. Company Allegation #2 - Legislative Intent  

ComEd’s second argument that the term pension asset had an accepted settled 

meaning on the date EIMA was passed and the legislature therefore intended to adopt 

that definition, i.e., ComEd’s definition, in the statute, (ComEd Application for 

Rehearing, p. 9) is likewise flawed.  The Commission has never defined a pension asset 

as ComEd suggests. As discussed supra, the Commission has instead consistently 

defined “pension asset” as one that exists only when a pension trust fund is overfunded.  

More importantly, the Commission has never found ComEd to have a pension asset. 

(Staff IB, p. 57; Staff RB, p. 42)  Therefore, despite ComEd’s claims, the Commission 

does not have a long-established practice of allowing recovery on a pension asset in 
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prior ComEd cases.  What the Commission has done is approve ratemaking 

adjustments based on discretionary pension contributions since ComEd’s Docket No. 

05-0597, but the Commission never accepted ComEd’s request for recovery on a 

pension asset (under ComEd’s current definition) in Docket No. 05-0597 or in any 

docket since then. (Staff RB, p. 59)  The Commission’s Amendatory Order in Docket 

No. 07-0566, the next ComEd rate case following Docket No. 05-0597, makes clear that 

the recovery allowed in Docket No. 05-0597 was a return on a pension contribution and 

not a return on a pension asset.  (Staff IB, p. 60)  Ms. Houtsma in her rebuttal testimony 

on rehearing completely ignores the Amendatory Order in Docket No. 07-0566. (ComEd 

Ex. 35.0, pp. 7-8) 

In addition, the Commission allowed a debt return on only the discretionary 

pension contributions for recovery with regard to ComEd’s pension contributions in each 

of the last three rate cases. (Tr., March 9, 2012, pp. 457-460)  The Commission in 

Docket Nos. 05-0597, 07-0566 and 10-0467 did not recognize a pension asset for 

ComEd for ratemaking purposes and only allowed a debt return on the discretionary 

pension contributions. (Staff Ex. 24.0, pp. 6-7)  Even the amount that ComEd requested 

to be treated as a pension asset in each of the last three rate cases, in addition to being 

significantly less than what was reported as a pension asset in the FERC Form 1 for the 

applicable year, was denied the recovery requested by the Company in favor of a 

limited return on a discretionary pension contribution.   

There is a difference between a discretionary pension contribution and a pension 

asset which ComEd’s witness Ms. Houtsma readily agreed to on cross examination in 

the original proceeding. (“Q. Okay, so – but a Pension Asset is different then a pension 
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contribution; correct? A. Yes.”) (Tr., March 13, 2012, p. 948))  Yet, if the Commission 

were to accept what the Company labels as a ‘pension asset’ on its FERC Form 1 to be 

a pension asset for ratemaking purposes, it would effectively nullify that difference. This 

inappropriate result would occur because the amounts that the Company labels as a 

pension asset on its FERC Form 1 reflects its mandatory pension contributions and 

discretionary pension contributions less the annual pension costs (accruals).   Since 

Section 16-108.5 does not define “pension asset,” the mere fact that ComEd chose to 

label an amount in its FERC Form 1 as a “pension asset” is not controlling on the 

Commission. The Commission is required to analyze transactions and is not resigned to 

merely accept the accounting practices of the utility appearing before it. (Harrisonville 

Telephone Co. v. Illinois Comm. Comm’n, 343 Ill. App.3d 517, 536 (2003)) 

The only Commission Orders that specifically address the definition of a pension 

asset accepted the definition to be “the value of the investments in a pension trust fund 

in excess of pension obligations, i.e., the overfunded amount.”  (Order, Docket No. 05-

0597, July 26, 2006, p. 39:  “The Commission finds Staff’s arguments persuasive.  

Accounting principles, as well as common sense, dictate that no pension asset exists 

given that Exelon’s infusion in ComEd’s pension trust fund does not result in over 

funding.” and Order, Docket No. 11-0721, May 29, 2012, p. 114: “The Commission 

adopts Staff’s definition of pension asset and accepts Staff’s proposed adjustment.”)  All 

other orders which dealt with the issue of pension funding costs focused entirely on the 

debt return on discretionary contributions only.  No record exists in those dockets 

addressing the definition of a pension asset.  The definition of a pension asset 
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previously adopted by the Commission must continue to be accepted to be consistent 

with prior Commission practice. 

iii. Company Allegations #3 and #4 - Incentives  

In response to ComEd’s third and fourth arguments that the Commission’s prior 

orders created a incentive for ComEd to invest in its pension fund in excess of the 

minimum required by law and the Commission’s May 29 Order creates a disincentive for 

utilities to make contributions to the pension plan (ComEd Application for Rehearing, p 

10), ComEd’s argument is not supported by the evidence in the record.  The evidence 

shows that ComEd is focused not on achieving a fully funded pension plan by a date 

certain but rather is focused on making minimum pension payments.  No commitment to 

fully fund the pension plans can be found in either in ComEd’s or Exelon’s 2010 

financial statements.  (Tr., March 13, 2012, p. 893)  In fact, of the factors that 

management considers significant enough to set forth in ComEd's financial statements 

regarding the funding of the pension plan, ComEd management focuses on the 

minimum not the maximum (“management considers various factors when making 

pension funding decisions, including actuarially determined minimum contribution 

requirements under ERISA, contributions required to avoid benefit restrictions and at-

risk status as defined by the Pension Protection Act of 2006, …“) (Tr., March 13, 2012, 

p. 923; Staff Cross Ex. 8, (Annual Report p. 117)  Even ComEd in its collective 

bargaining agreement with the IBEW Local 15 is not required to fully fund the pension 

plan by a certain date. (Tr., March 12, 2012, p. 663) Counsel for ComEd also stated on 

the record that “[w]ell there's no commitment that ComEd would fully fund its Pension 

Plan.” (Tr., March 12, 2012, p. 665)  Finally, if ComEd was truly committed to fully 
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funding its pension plan and was not focused on just making the minimum contributions 

(ComEd Application for Rehearing, p. 10) and if ComEd was in fact responding to the 

Commission’s order in Docket No. 05-0597 by increasing its contributions to the 

pension plan, then why, in 2008, after the Commission issued its order in Docket 05-

0597 on rehearing, did ComEd only contribute a total of $9 million dollars to its pension 

plans (ComEd Redirect Ex. 3, p. 273) and in calendar year 2012 ComEd plans on 

contributing only $22 million to its pension plans? (Commonwealth Edison Co/Exelon 

Corp., Annual Report for the period ending 12/31/2011 (Staff Ex. 24.0, Attachment G, p. 

133)  The Company’s pension funding strategy which it provided to the Exelon Board of 

Directors on April 27, 2010***BEGIN CONF***XXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

XXXXX***END CONF*** (Rehearing TEE 13.03 Attach 1)13 

Nonetheless, if the Commission desires to continue to provide an incentive for 

discretionary pension contributions, then the Staff ratemaking proposal discussed supra 

is the appropriate mechanism to achieve such an end when the Commission finds a 

pension asset does not exist. 

iv. Company Allegation #5 - Evidentiary Support  

 ComEd’s fifth argument with respect to the pension asset issue is that the May 

29 Order lacks evidentiary support. (ComEd Application for Rehearing, pp. 12-13)  

                                            
13

 The document discussed in the response to Rehearing TEE 13.03 as “TEE 13.03_Attach 1 
(CONFIDENTIAL)” was actually labeled “REHEARING TEE 13.01_Attach 1 (CONFIDENTIAL)”.  The 
document provided by the Company is Attachment F to Staff Exhibit 24.0. 
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ComEd’s argument is without merit and accordingly should be rejected.  The 

Commission in its May 29 Order adopted the definition of pension asset to be “the value 

of the investments in a pension trust fund in excess of pension obligations, i.e., the 

overfunded amount” (May 29 Order, p. 114) rather than adopting the definition proposed 

and/or supported by Company witnesses Houtsma, Fruehe and Graf. (ComEd IB, pp. 

84-88)  Staff witness Ebrey offered both direct and rebuttal testimony regarding her 

definition of a pension asset and was subject to cross examination on the pension asset 

issue by counsel for the Company.  Clearly, there is evidentiary support in the record for 

the May 29 Order’s definition of a pension asset.  While the Company may disagree 

with Ms. Ebrey’s recommendation which is set forth in her testimony it is disingenuous 

for the Company to suggest that there is no evidentiary support for the Commission’s 

definition of pension asset.  As the Commission is well aware, the credibility of 

witnesses and the weight to be given to their testimony are generally matters for the 

Commission to determine as the finder of fact (See Lofton Iron & Metal Co. v. Illinois 

Comm. Comm’n, 174 Ill. App. 3d 1049, 1060 (1988). In addition, the Commission’s 

findings are entitled to considerable deference on review when they involve assessment 

of highly technical data. (Abbott Laboratories, Inc. v. Illinois Comm. Comm’n, 289 Ill. 

App. 3d. 705 (1997))   

e. Response to ComEd Witness Houtsma’s Rebuttal 
Testimony on Rehearing 

In rebuttal to Staff’s Direct Testimony on rehearing, ComEd continued to criticize 

Staff’s position that no pension asset exists without offering any argument to counter the 

decision made by the May 29 Order.  (ComEd Ex. 35.0, p. 4) The Company also took 

issue with Staff’s ratemaking proposal claiming that any difference between the 
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mandatory contribution and the discretionary contribution is “illusory” and has no impact 

on the question of recoverability of those contributions.  (Id., p. 3)  Staff strongly 

disagrees.  This distinction has been at the heart of the Commission’s decisions 

regarding recovery of pension funding costs as already discussed above. (See 

especially footnote 4 in this IB, above)  The Commission has never approved an 

additional return on the normal, mandatory pension contributions as those instead have 

always been allowed to be recovered as an operating expense. (See footnote 4, above)  

In contrast, the Commission has an established practice of granting a debt return on 

discretionary pension contributions to the extent that they benefit ratepayers as 

discussed supra.  

During cross examination, ComEd witness Houtsma provided an important 

distinction between these two types of contributions.  ComEd’s Board of Directors has 

always made the minimum pension contributions required under ERISA.  But as for the 

discretionary contributions, they are sometimes made and sometimes not made based 

on a number of factors (Staff Ex. 24.0, Attachment F).  The Board of Directors weighs 

those factors and decides whether any discretionary contributions should be made.  The 

only contributions the Company MUST make are the mandatory contributions.  (Tr., 

August 3, 2012, p. 127 – 132) And the Commission has already found that mandatory 

pension contributions are recovered through the actuarially determined pension 

expense. (See footnote 4, above) 

Next, the Company misapplies the Commission rationale in the Order on 

Rehearing in Docket No. 05-0597 by stating that the rationale outlined in that case 

applies to contributions at issue in all subsequent dockets.  (ComEd Ex. 35.0, pp. 12-13, 
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lines 272 – 276)  As discussed above, the Commission has never allowed a return on 

normal contributions, only on special contributions.  The Staff alternative proposal is 

consistent with that past Commission practice.   

The Company claims that Staff’s ratemaking proposal limiting the measurement 

of customer benefit in only the first year after the contribution to be short-sighted. 

(ComEd Ex. 35.0, p. 16)  Staff admitted that there could be some benefit beyond the 

initial year following the contribution, but due to the various components that impact the 

level of pension expense that change from year to year, an accurate calculation of that 

benefit would be next to impossible.  (Staff Ex. 24.0, pp. 13-14)  Nonetheless, Staff 

would be open to working with the Company to develop a method agreeable to all 

parties which considers all of the components that impact the calculation of pension 

expense in the determination of customer benefit from discretionary pension 

contributions. 

 The Company claims that Staff’s ratemaking proposal does not provide for the 

recovery of “actual costs incurred” as provided for by Section 16-108.5(c)(1).  (ComEd 

Ex. 35.0 pp. 14-15, lines 315 – 323)  While that criticism is flawed, it could also be 

directed at the Company’s proposal to earn a debt return on the amount it labeled a 

pension asset on its FERC Form 1.  The Company has not provided any evidence in 

this record of its “actual costs” associated with its pension contributions.  There has 

been no showing, for example, of what the opportunity cost to the Company is of 

choosing to place its funds into its pension as opposed to other purposes. Since no 

actual costs have been identified for the record, Staff’s ratemaking proposal simply lays 
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out a means of recovery associated with customer benefits consistent with prior 

Commission Orders. 

 The Company offers calculations comparing Staff’s ratemaking proposal to cost 

recovery under Section 16-108.5(c)(4)(D).  (Id., pp. 16-17, lines 357 – 366) The initial 

conclusion that must be made under that Section is whether or not a pension asset 

exists.  The Commission has made that conclusion in its May 29 Order.  ComEd’s 

calculations assume that decision will be overturned in this Rehearing.  If that decision 

is not overturned, the calculations made by the Company are meaningless. 

 Company witness Houtsma provides testimony discussing the contributions in 

excess of the ERISA-mandated minimums that is inconsistent with the information 

provided in other exhibits to her testimony.  (ComEd Ex. 35.0, pp. 20 – 21, lines 439 – 

463)  A review of ComEd Exhibit 35.1 which presents ComEd’s annual pension 

contributions show that the discretionary pension contributions for 2009, 2010 and 2011 

were $152.481 million, $230.685 million, and $554.898 million respectively, before any 

jurisdictional allocation.  The amounts shown in her testimony:  $369.5 million for 2009 

and 2010 and “another $871 million” for 2011, however, are not consistent with the 

amounts shown on ComEd Exhibit 35.1.  Therefore, that testimony should be given no 

weight. 

 Finally, Ms. Houtsma discusses the source of funds used for the 2010 pension 

contribution. (Id., pp. 24-25, lines 524 – 555) Internally generated funds are revenues 

obtained through operations of the utility.  The source of the revenues is the rates 

charged to ratepayers.  Even Ms. Houtsma agrees that revenues are collected from 
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customers. (Id., line 526) The use of those funds does not change the source of the 

funds.   

f. Conclusion – Pension Asset 

 In summary, Staff continues to maintain its position from the case in chief that 

since the pension plan was under-funded, no pension asset exists.  If the Commission 

is persuaded that some allowance for the Company’s discretionary pension contribution 

should be included in rates due to ratepayer benefits resulting from the discretionary 

pension contribution, consistent with Commission practice, the adjustment as computed 

on Staff Exhibit 24.0, Schedule 24.1 sets forth the position that would be consistent with 

Commission practice.  

2. Average Year vs. Year-End Rate Base for the Reconciliation 
Revenue Requirement 

 

a. Summary 

The issue before the Commission in rehearing is to determine whether to change 

or affirm its prior decision to use an Average Rate Year rate base in the annual formula 

rate reconciliation proceedings.  The only other alternative presented to the Commission 

is the Company’s preference to use a Year-End Rate base.  Staff strongly asserts that 

the Commission should affirm its decision in its May 29 Order to use an Average Year 

Rate Base in the annual reconciliation to calculate what the revenue requirement would 

have been if the actual cost information for the applicable calendar year had been 

available at the filing date as provided for in subsections 16-108.5(c)(6) and 16-

108.5(d)(1) of the Act.  
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Average Year Rate Base represents the actual cost of plant in service for the 

entire period from January 1 through December 31, and not merely the rate base 

balance at the end of the calendar year which reflects the Year-End Rate Base.  Thus, 

Average Year Rate Base is more representative of the actual plant balances in service 

throughout the year and more closely matches actual costs incurred during the year 

(e.g., depreciation expense) to the actual plant in service during the year in which rates 

are in effect.  Further, use of an Average Year Rate Base more closely matches 

Commission practice in proceedings which involve a reconciliation of plant balances.  

(Staff Ex. 26.0, pp. 4-5)  Finally, the record on rehearing is completely void of any new 

evidence which would support departure from the Commission’s determination in the 

May 29 Order. As case law has consistently shown, the Commission must make its 

decisions based on substantial evidence based in the record.  Bus. and Professional 

People for the Publ. Interest and Citizens Utility Board v. Ill. Comm. Comm’n, 665 

N.E.2d 553, 556 (1st Dist. 1996), quoting Citizens Utility Board v. Ill. Comm. Comm’n, 

651 N.E.2d 1089 (1995).     

b. Response to the Company 

The Company takes issue with the Commission’s conclusion regarding the 

Average Year Rate Base in its May 29 Order for two reasons: 

1. The Company alleges that “[t]he average rate base determination is wholly 

inconsistent with the logic and structure of the EIMA, which specifies and 

includes the end-of-year data in each step.” (ComEd Application for 

Rehearing, p. 14), and 
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2. The Company alleges that an average rate base methodology slashes in half 

the plant investments made during a given year and is contrary to legislative 

intent. (Id., pp. 14-15) 

Both arguments are without merit and Staff will address each of those arguments below 

in the same order they are presented above. 

 
 Company Allegation #1: The EIMA’s Specifications – With respect to ComEd’s 

first argument that the EIMA “specifies and includes the end-of-year data in each step,” 

(Id., p. 14)  Staff witness Bridal’s direct testimony on rehearing establishes this claim to 

be unfounded and totally without merit. (Staff Ex. 26.0, pp. 3-4) 

 Section 16-108.5(c)(6) of the Act states that the performance based formula rate 

approved by the Commission shall: 

Provide for an annual reconciliation, with interest as described in 
subsection (d) of this Section, of the revenue requirement reflected in 
rates for each calendar year, beginning with the calendar year in which the 
utility files its performance-based formula rate tariff pursuant to subsection 
(c) of this Section, with what the revenue requirement would have been 
had the actual cost information for the applicable calendar year been 
available at the filing date.  (220 ILCS 5/16-108.5(c)(6), emphasis added) 

 

Further, Section 16-108.5(d)(1) describes the requirements and information to be 

included in future filings of updated cost inputs to the performance-based formula rate 

for the applicable rate year and the corresponding new charges, stating that: 

The inputs to the performance-based formula rate for the applicable rate 
year shall be based on final historical data reflected in the utility’s 
most recently filed annual FERC Form 1 plus projected plant additions 
and correspondingly updated depreciation reserve and expense for the 
calendar year in which the inputs are filed.  The filing shall also include a 
reconciliation of the revenue requirement that was in effect for the prior 
rate year (as set by the cost inputs for the prior rate year) with the actual 
revenue requirement for the prior rate year (as reflected in the 
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applicable FERC Form 1 that reports the actual costs for the prior 
rate year).  (220 ILCS 5/16-108.5(d)(1), emphasis added) 

 

Finally, Section 16-108.5(d)(1) concludes: 

Notwithstanding anything that may be to the contrary, the intent of the 
reconciliation is to ultimately reconcile the revenue requirement reflected 
in rates for each calendar year, beginning with the calendar year in which 
the utility files its performance-based formula rate tariff pursuant to 
subsection (c) of this Section, with what the revenue requirement would 
have been had the actual cost information for the applicable calendar 
year been available at the filing date.  (220 ILCS 5/16-108.5(d)(1), 
emphasis added) 

 

Clearly, nowhere in any of the pertinent sections of the EIMA quoted above does the 

Act explicitly nor implicitly indicate that end-of-year data should be used in determining 

the reconciliation revenue requirement.  Instead, the Act is specific and consistent in 

requiring actual cost information be used for the applicable calendar year, and not “as 

of” the applicable year end.  (Staff Ex. 16.0, pp. 34-35)  A “calendar year” in the context 

of Section 16-108.5(d)(1) of the Act is a period of time beginning on January 1 and 

ending on December 31.  (Staff Ex. 26.0, p. 3)  Thus, the Act directs the Commission to, 

for purposes of calculating the reconciliation revenue requirement, use rate base which 

represents the entire period from January 1 through December 31, not merely the rate 

base balance as of a single date at the end of the calendar year.  (Id., pp. 3-4)  

Moreover, “final” in the context of Section 16-108.5(d)(1) of the Act means 

“ultimate and definitive, or unalterable,” and thus the “final” data required by the Act is 

“in a form that requires no further updates or corrections – the ultimate and definitive, or 

unalterable version of the data.”  (Staff Ex. 26.0, p. 3)  This is understandable, as a 

utility may file corrections and resubmissions of its annual FERC Form 1 with the 
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Federal Energy Regulatory Commission (“FERC”).  The Act correctly requires inputs to 

the formula rate to be based on “final” FERC Form 1 data – using the most current and 

presumably most accurate FERC Form 1 inputs possible in determining formula rates.  

(Id.)  

Finally, the FERC Form 1 reports from which data is to be used to calculate the 

actual revenue requirement contains both beginning of the year and end of year data.  

(Staff Ex. 26.0, p. 4)  An Average Year Rate Base calculation uses both the beginning 

of the year and end of year plant balances whereas a Year-End Rate Base only uses 

the latter. Thus, it is disingenuous for the Company to imply that the EIMA must surely 

have meant to exclude part of the data recorded in the FERC Form 1 report (i.e., 

beginning year data). 

Company Allegation #2: Plant Investments – With respect to ComEd’s second 

argument that the May 29 Order “slashes in half the plant investments during the year,” 

testimony in the initial phase of this proceeding convincingly demonstrated otherwise.  

(ComEd Application for Rehearing, p. 14; Staff IB, pp. 100-102)  The Company’s 

argument is highly flawed, unfounded and should be rejected.  It incorrectly assumes 

that all plant assets are in service at the beginning of each rate year and recovered form 

ratepayers only two years thereafter.  Use of a Year-End Rate Base calculates the 

reconciliation revenue requirement assuming that the plant in service at the end of the 

year was actually in service for the entire year, which is clearly not the case.  (Staff IB, 

p. 100-101)  Year-End Rate Base is not appropriate for purposes of calculating the 

reconciliation revenue requirement because it is a snap-shot of rate base on a single 
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date, and not representative of cost information for a calendar year.  (Staff Ex. 26.0, p. 

8)   

The Company’s own Advanced Metering Infrastructure (“Smart Grid”) 

deployment plan as approved in Docket No. 12-0298, which calls for ramped-up 

investment and deployment of smart meters throughout the year, provides an obvious 

example of the inappropriateness of the Company argument.  Smart meters are to be 

deployed and put into service not all at once, but gradually, by operating center, over a 

10-year period, throughout the ComEd service territory.  (Order, Docket No. 12-0298, 

June 22, 2012, p. 7)  Use of Year-End Rate Base for purposes of determining the 

reconciliation revenue requirement, however, effectively assumes that each year, every 

one of the smart meters is put into service on January 1, which is simply not possible.  

(Staff Ex. 26.0, p. 10)  Average Year Rate Base is superior as it reflects the fact that 

plant is put into service gradually throughout the year rather than all at once on January 

1.  (Staff IB, p. 101) 

 Additional evidence that Year-End Rate Base does not properly account for the 

actual cost of plant for the calendar year is apparent in the relationship between plant in 

service and depreciation expense.  It is incontrovertible that depreciation expense and 

plant are directly related.  As discussed in the initial phase of this proceeding (Staff IB, 

p. 100) and confirmed in testimony on rehearing (Staff Ex. 26.0, p. 9), FERC Form 1 

does not reflect a full year’s worth of depreciation and amortization expense related to 

plant additions for an applicable calendar year because not all plant additions are in 

service for the entire year, and plant additions do not begin to be depreciated until they 

go into service.  If plant additions went into service midyear, for example, there would 
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only be a half year of depreciation on those additions included in the depreciation 

expense reported on FERC Form 1.  This is true even though the entirety of plant 

additions for the applicable year, regardless of what date during the year they were 

placed into service, will ultimately be reflected in the year-end balance of plant reported 

on FERC Form 1.  Thus, FERC Form 1 depreciation expense, which is directly related 

to plant, is based on plant balances in service throughout the year, and not on the 

balance of plant in service at the end of the year.  (Id.)   

c. Commission Practice 

The use of average rate base for purposes of calculating a reconciliation revenue 

requirement is consistent with other sections of the Act, Commission Rules, and prior 

Commission practice.  The Qualified Infrastructure Plant (“QIP”) Surcharge authorized 

by Section 9-220.2 of the Act and 83 Ill. Admin. Code Part 656 of the Commission’s 

rules provides a mechanism for automatic recovery of and a return on certain non-

revenue producing plant not yet included in the rate base of water or sewer utilities.  

Section 9-220(c) of the Act requires that the Commission shall reconcile amounts 

collected under the water and sewer surcharge with the “actual prudently incurred 

costs recoverable for each annual period during which the surcharge was in effect”.  

(220 ILCS 5/9-220(c), emphasis added)  The Commission has interpreted Section 9-

220.2(c) to require the use of an average plant balance for the particular year rather 

than the ending balance for the particular year.  In particular, pursuant to 83 Ill. Adm. 

Code 656.80(d) and (f)(4), the Commission uses a 13-month average of the QIP 

investment to determine the required reconciliation amount to provide recovery of the 

actual costs for the year of the reconciliation.  In fact, the QIP surcharge is very similar 
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to the formula rate in that it provides for a return on and recovery of the cost related to 

the utility’s investment in plant.  Also similar to the formula rate, the QIP surcharge 

allows for the recovery of a reconciliation amount plus interest.  Peoples Gas Light and 

Coke Company Rider ICR (“Infrastructure Cost Recovery”), which operated similar to 

the QIP Surcharge, also used the average actual cost of plant investments for the 

reconciliation year in determining the reconciliation component to be included for 

recovery in future rates.  (Staff Ex. 26.0, pp. 4-5) 

Staff notes that both a 13-month average and an average based on the 

beginning and ending rate base balances (as the Commission previously adopted in the 

May 29 Order) both effectively smooth peaks or valleys in plant investment during the 

course of the year, and both approaches effectively measure plant from January 1 

through December 31 of the reconciliation year.  However, only two of the 13 end-of-

month balances needed for a 13-month average calculation would be reported in the 

FERC Form 1 report, and the rest would need to be obtained from the Company’s 

records.  Nonetheless, use of Company records is not unlike other amounts used to 

determine the Company’s formula rates. The Company also relies upon data from its 

records, as opposed to numbers solely shown on its FERC Form 1, to determine the 

amount for its Materials & Supplies Inventory, for example. 

d. Conclusion – Average Year Rate Base 

In summary, Average Year Rate Base is more representative of the actual plant 

balances in service throughout the year, and more closely matches actual costs 

incurred during the year (e.g., depreciation expense) to the actual plant in service during 

the year.  The use of Average Year Rate Base for purposes of determining a 
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reconciliation amount is supported by the record evidence, and wholly consistent with 

Section 16-108.5 of the Act, Section 9-220(c) of the Act, the Commission Rules, and 

prior Commission practice.  The Commission should affirm its May 29 Order and issue 

an Order on Rehearing which affirms the use of Average Year Rate Base for purposes 

of determining the reconciliation revenue requirement. 

 

3. The Methodology Regarding Calculation of Interest on the 
Reconciliation Balance 

 

In the initial phase of the proceeding, Staff viewed the formula rate reconciliation 

adjustment as similar to other riders with a true-up mechanism designed to recover the 

exact costs incurred.  Accordingly, Staff recommended the same interest rate for the 

formula rate reconciliation adjustment as was applied to certain other riders’ balances:  

the customer deposit rate, determined by the Commission annually.  In this rehearing 

phase, Staff has concluded that the formula rate reconciliation adjustment is also 

subject to the same determination of prudence and reasonableness as well as the same 

degree of sales risk as the revenue requirement.  (Staff Ex. 25, pp. 2-3)  Based upon 

this understanding, Staff presented in this rehearing phase an appropriate method to 

calculate the interest rate for formula rate reconciliation adjustments, as described 

below.  Since this is the first formula rate proceeding under Section 16-108.5 and 

changes to the formula cannot be made in subsequent reconciliation proceedings,14 it is 

imperative that ComEd’s formula rate tariff be consistent with the statute. 

                                            
14 220 ILCS 5/16-108.5(d). 
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a. Staff’s Analysis 

Section 16-108.5(d) of the Act states: 

The filing shall also include a reconciliation of the revenue requirement 
that was in effect for the prior rate year (as set by the cost inputs for the 
prior rate year) with the actual revenue requirement for the prior rate year 
(as reflected in the applicable FERC Form 1 that reports the actual costs 
for the prior rate year). Any over-collection or under-collection indicated by 
such reconciliation shall be reflected as a credit against, or recovered as 
an additional charge to, respectively, with interest, the charges for the 
applicable rate year.  (220 ILCS 5/16-108.5(d), emphasis added) 
 

Notably, the phrase “with interest” is undefined, despite the Company’s 

arguments to the contrary.  (ComEd Application for Rehearing, pp. 17-19)  In the 

May 29 Order in this docket, the Commission stated: 

The Commission observes that neither Subsection (c) nor (d) of Section 
16-108.5(c) nor Section 16-108.5(d) specifies the interest rate to be 
applied to the reconciliation balance. (220 ILCS 5/16-108.5(c) and (d)). 
The time line for capital investments required by the EIMA starts with the 
rate year and continues the next year in which the reconciliation is filed, 
and ends the following year when the reconciliation adjustment goes into 
effect. A participating utility will incur capital costs to fund the plant 
additions made in a rate year and the reconciliation adjustment under 
Section 16-108.5(c) provides the only opportunity to mitigate the lagged 
recovery of the financing costs of hundreds of millions of dollars of those 
plant additions, every year. (Order, Docket No. 11-0721, May 29, 2012, p. 
166) 
 

Staff’s analysis on the interest rate component in this rehearing phase explicitly 

recognizes the two-year delay in recovering the reconciliation balance.  Further, it 

recognizes that recovery of the reconciliation balance is exposed to the same prudence, 

reasonableness and sales risks as the other components of a utility’s revenue 

requirement.  As such, Staff’s recommended interest rate formula strikes the proper 

balance between the interests of utility investors and ratepayers. The paragraphs that 

follow describe the construction of Staff’s proposed interest rate formula, including its 



Docket No. 11-0721 
Staff Initial Brief On Rehearing PUBLIC 

 

41 

underlying theoretical financial underpinnings, and its resolution of issues of 

implementation. 

i. Common Equity Component 

The Company’s authorized rate of return on rate base reflects the investor-

required rate of return on equity into perpetuity.15  In contrast, reconciliation adjustments 

have a life of two-years.  All else equal, assets with different lives have different 

required rates of return.  For example, on July 20, 2012, 2-year and 30-year U.S. 

Treasury bond yields were 0.22% and 2.55%, respectively.  This differential is a 

consequence of differences between two-year and thirty-year expectations regarding 

interest rate risk and the nominal risk-free rate, the latter of which includes inflation 

expectations.  The risk premium is also a function of the time horizon of the investment.  

For example, the average 2011 spread of investment grade16 corporate debt yields over 

U.S. Treasury bond yields of the same term to maturity was 61 basis points higher for 

15+ year investment grade corporate bonds than for 1-3 year investment grade 

corporate bonds.17  Therefore, the common equity component of the interest rate should 

take the investment time horizon into account.  (Staff Ex. 25.0, pp. 3-4) 

Section 16-108.5(c)(3) of the Act determines the rate of return on common equity 

that is incorporated into the overall rate of return on rate base in two parts.  The first part 

is the average 30-year U.S. Treasury yield.  The second component is a risk premium of 

580 basis points.   (220 ILCS 5/16-108.5(c)(3))  Because the investment time horizon 

                                            
15

 The weighted average life of rate base exceeds 30 years. 

16
 “Investment grade” refers to the four highest credit ratings (i.e., Standard & Poor's and Fitch’s AAA, AA, 

A, and BBB ratings; or Moody’s Aaa, Aa, A and Baa ratings). 
17

 The average 2011 1-3 year and 15+ year, investment grade corporate bond yields include spreads over 
U.S. Treasuries of comparable terms to maturity of 139 basis points and 200 basis points, respectively.  
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for the reconciliation adjustment balance is two years, Staff recommends replacing the 

30-year U.S. Treasury yield with the two-year U.S. Treasury yield in calculating the 

interest rate for the reconciliation balance.  (Staff Ex. 25.0, p. 4)  Ideally, the investment 

time horizon adjustment to the risk premium should equal the ratio of the yield spread18 

on two-year utility bonds with the same credit rating as ComEd to the yield spread on 

thirty-year utility bonds with the same credit rating as ComEd.  Staff is aware of only one 

downloadable source for BBB/Baa2-rated utility bond yield spreads with two-year and 

thirty-year terms to maturity:  Reuters.  The current price for a table of monthly average 

credit spreads by credit rating and term to maturity is $199.  Of course, twelve months 

of such monthly average credit spreads would equal $2,388.  Alternatively, broader 

indices of corporate bond spreads are available free of charge from the Federal 

Reserve Bank of St. Louis’s FRED19 web site:  The Bank of America Merrill Lynch 

(“BAML”) index of 1-3 year investment grade corporate bond yield spreads could serve 

as the numerator of the ratio while the BAML index of investment grade corporate 

bonds with remaining terms to maturity of 15 years or greater could serve as the 

denominator of the ratio.  This investment time horizon adjustment to the equity 

premium is shown on lines (1) through (5) of Staff Schedule 25.1.  (Staff Ex. 25.1, 

Attachment A to this Initial Brief on Rehearing)  When using the BAML indices for the 

investment time horizon adjustment, the common equity component to the interest rate 

on the reconciliation adjustment would be calculated as follows:20 

                                            
18

 A yield spread is the difference between the yield on a bond (e.g., utility bond) and the yield on a U.S. 
Treasury security with the same term to maturity. 

19
 FRED is an acronym for “Federal Reserve Economic Data.” 

20
 Please note that the BAML bond spreads are used for the purpose of discussion and illustration; Staff 

does not oppose using the Reuters Corporate Bond Spreads for utilities. 
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2-Year U.S. +       = 
1-3 year BAML 

bond yield spread × 5.80% 

Treasury Yield  15+ year BAML 
bond yield 

spread 

  

(Id., p. 5) 

For example, the interest rate on the reconciliation adjustment for 2010 would 

have been 5.14%.  As Table 2 below shows, incorporating that rate of return in the 

Commission’s conclusions concerning capital structure and costs of short and long-term 

debt would produce an interest rate of 5.80%.    

Table 2: Example of Interest Rate Calculation Before Income Tax Adjustment for 
Reconciliation Balance:  2010 

      
Weighted 

Component 
 

Weight 
 

Cost 
 

Cost 

       Short-Term Debt 
 

0.53% 
 

0.72% 
 

0.00% 

Long-Term Debt 
 

53.30% 
 

6.42% 
 

3.42% 

Common Equity 
 

46.17% 
 

5.14% 
 

2.37% 

  
  

   
  

Total Capital 
 

100.00% 
   

5.80% 
(Id.) 

Staff does not recommend a risk adjustment to the common equity component of 

the interest rate because the reconciliation balance is subject to the same prudence 

(i.e., regulatory) and sales risks as rate base assets. (Staff Ex. 25.0, pp. 7-8)    

Nonetheless, if the Commission determines that uncertainty (i.e., risk) of recovery of the 

reconciliation adjustment balance is different than that of base rates, the investment 

time horizon-adjusted equity premium can be multiplied by a factor equal to the ratio of 

the risk of reconciliation adjustment balance recovery to the risk of base rate recovery.  

Id.  This adjustment is shown on lines (5) through (7) of Schedule 25.1 (Attachment A in 

this brief).  For example, if the Commission determines that the risks of these two 
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sources of revenue are equal, the ratio of the two risks would equal one, which would 

result in no risk adjustment to the time-horizon adjusted equity premium.  If the 

Commission determines that the risk of reconciliation adjustment balance recovery is 

half that of base rates, then the risk adjustment factor would equal 0.5, and the time-

horizon adjusted equity premium would be multiplied by 0.5.   

ii. Debt Component 

Unlike the cost of common equity, Staff does not recommend an investment time 

horizon adjustment to the Company’s cost of debt.  (Id., p. 9)  Estimating the Company’s 

marginal cost of debt for a two-year term to maturity and applying that to the 

reconciliation adjustment would be theoretically superior to using the embedded cost of 

long-term debt, but would necessitate removing from the Company’s ratemaking capital 

structure the debt reflected in the interest rate on reconciliation adjustments to avoid 

counting that debt twice.  Not only could that be a difficult endeavor,21 but an 

unnecessary one, since such an adjustment should result in the same debt cost 

recovery as using the same cost of debt for both the overall rate of return on rate base 

and the interest rate on the reconciliation adjustment.  (Id.) 

 

b. Response to the Company’s Arguments 

The Company maintains its position that any interest rate less than the WACC 

authorized for rate base is punitive and should be rejected.  (ComEd Ex. 36.0, p. 2; 

ComEd Ex. 37.0, pp. 1-2)  However, the Company’s suggestion that other proposals are 

                                            
21

 The difficulty arises in estimating the cost of two-year debt for the Company in the event it has not 
issued such debt. 
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punitive illogically assumes the conclusion as to what the appropriate interest rate 

should be.  Based on the record, the Company’s assumption that the appropriate 

interest rate should be the WACC is incorrect and should once again be rejected. 

The Company seeks to have the reconciliation adjustment treated as a rate base 

item by applying the same WACC applied to its rate base.  However, the reconciliation 

adjustment asset is unambiguously not a rate base item.  Significantly, the term of the 

reconciliation adjustment asset differs drastically from rate base.  While the weighted 

average life of rate base exceeds 30 years, the reconciliation adjustments have a life of 

only two years, which the Company acknowledges.22  All else equal, investments in 

assets with different lives have different required rates of return.  (Staff Ex. 25.0, p. 3)  

For example, Company witness Hadaway acknowledged that, all else equal, 2-year 

bonds generally have lower yields than 30-year bonds.  (Tr., August 3, 2012, p. 90)  

Thus, it is clear that the reconciliation adjustment does not warrant a return equal to the 

WACC applied to rate base.  In fact, the Commission has communicated its agreement 

with Staff that the reconciliation adjustment asset should not be treated as a rate base 

item, stating: 

…the Commission shares the concern raised by Staff that using the 
WACC as ComEd proposes would treat the reconciliation amount like a 
rate base investment rather than a reconciling item.  (Order, Docket No. 
11-0721, May 29, 2012, p. 166) 
 

Although the Company acknowledges the reconciliation adjustments have a life 

of only two years and that an investment in two-year assets differs from investments in 

long-term assets such as rate base, it insists the WACC authorized for rate base is the 

                                            
22

 See ComEd Ex. 30.0, pp. 5-6; ComEd Ex. 31.0, p. 5; ComEd Ex. 32.0, pp. 2-5; ComEd Ex. 33.0, p. 3. 
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proper interest rate to apply to the reconciliation adjustments.  That position implies that 

the Commission should simply ignore the relationship between investment time horizon 

and required rate of return.  That is clearly inappropriate. 

The Company’s arguments that it would not be able to finance any revenue 

shortfall at a lower rate than the weighted average cost of capital and that common 

equity cannot be parsed across alternative investment horizons reverses cause and 

effect.  (ComEd Ex. 34.0, pp. 10-13; ComEd Ex. 36.0, p. 5; ComEd Ex. 37.0, p. 5)  The 

Company’s overall cost of capital (i.e., the weighted average cost of capital on all of a 

company’s assets) does not determine the required rate of return on new assets it 

acquires.  The opposite is true.  The weighted average of the required rates of return of 

the assets that a company holds determines its weighted average cost of capital.23  In 

other words, determining a rate of return on financial securities is not necessary for 

determining the investor-required rate of return on assets.  That is, the manner in which 

ComEd would finance revenue shortfalls is a separate issue from determining the 

appropriate interest rate for reconciliation amounts.  (Staff IB, pp. 104-5) 

The Commission has addressed the risk associated with ComEd’s assets in the 

past and agreed with Staff.  In Docket No. 10-0138, ComEd’s Petition for approval of 

Rider PORCB (Purchase of Receivables and Consolidated Billing Rider), the 

Commission examined ComEd’s overall risk in determining what the appropriate rate of 

return on the PORCB assets should be.  The Commission stated: 

                                            
23 For example, as a company increases its holdings of low risk assets, such as U.S. Treasury securities, 

its overall cost of capital would decline. Should the Company ultimately hold nothing but U.S. Treasury 
securities, its overall cost of capital would ultimately equal the weighted average required rate of return on 
those U.S. Treasury securities. 
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After giving thorough consideration to the parties’ arguments, the 
Commission finds that Staff's position is more reasonable and superior to 
that of ComEd.  The overall risk of a company is a function of the risk of 
the individual assets of that company.  Thus, a company's overall cost of 
capital relates to the riskiness of the individual assets that are owned by 
the company.  This is in contrast to the situation in a traditional rate case, 
where it is not necessary to focus on the risk of individual assets included 
in rate base.  (Order, Docket No. 10-0138, December 15, 2010, p. 47) 

**** 

Moreover, the uncontroverted evidence that was presented by Staff 
established that the cost of capital is a function of the weighted-average 
riskiness of all of a company’s assets, including those whose costs are 
recovered through base rates and those whose costs are recovered 
through true-up mechanisms.  As the proportion of ComEd’s costs that are 
recovered through rider mechanisms with true-ups increases, its cost of 
capital will decrease.  (Order, Docket No. 10-0138, December 15, 2010, p. 
50) 
 

Contrary to the Company’s claim, even with the lower interest rate on the 

reconciliation balance that Staff proposes, ComEd would earn its full authorized rate of 

return on rate base24 on its plant additions because the reconciliation balance equals 

the difference between ComEd’s revenue requirement with actual plant additions 

(including average plant additions for the reconciled year) and ComEd’s preliminary 

revenue requirement with projected plant additions through the end of the previous 

year.  That is, the revenue requirement for the reconciled year includes the product of a 

rate base that includes actual plant additions and the rate of return on rate base.  Also, 

it should be noted that not only does the reconciliation balance include the full rate of 

return on rate base of plant additions, but the Company will also earn interest on that 

                                            
24 Including a rate of return on common equity equal to the average 30-year U.S. Treasury bond yield 
plus 580 basis points. 
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rate of return on rate base.  In other words, the Company will earn a compounded rate 

of return.  (Staff Ex. 25.0, p. 11) 

Finally, the Commission should reject the 6.36% alternative weighted cost of debt 

calculation presented by ComEd witness Mr. Joseph R. Trpik.  (ComEd Ex. 31.0, p. 6)  

The reconciliation balance is a shorter term asset (or liability) that is not included in rate 

base.  By using the same weighting as the debt in the capital structure applied to rate 

base, the long-term portion of debt is weighted so heavily25 that the result approximates 

the long-term debt cost (6.36% vs. 6.42%), despite a term to maturity much closer to 

that of short-term debt.  That is, the approach Mr. Trpik presented produces an average 

term to maturity much longer than is warranted for the reconciliation balance. (Staff Ex. 

25.0, p. 12) 

c.  Income Taxes 

Staff did not submit testimony on whether interest should be earned on the 

income tax portion of the reconciliation balance but has formed a position on this issue 

from the evidence submitted by other parties.  Staff has concluded that interest should 

not be earned on the income tax portion of the reconciliation balance.   

 The disposition of whether or not interest should be earned on income taxes (or 

any component of the reconciliation balance) rests on a simple concept:  interest should 

compensate for the time that elapses between when an expenditure is made and when 

that expenditure is reimbursed.26   As the following discussion will show, there is no lag 

between when the income taxes included in the reconciliation balance are payable and 

                                            
25

 Long-term debt composed 99% of total debt in 2010. 

26
 ComEd Ex. 30.0, pp. 4-5 discusses the need for interest to compensate for the cost of delay. 
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when they are recovered through rates.  Therefore, the income tax portion of the 

reconciliation balance should not earn interest. 

i. The Reconciliation Process  

 The “preliminary” revenue requirement is used to set rates for a calendar year27 

based on actual costs for the most recently completed calendar year at the time of the 

rate filing plus projected changes in plant for the calendar year of the rate filing.28  For 

example, the preliminary revenue requirement for 2013 will be developed from a 2011 

test year plus projected changes in plant for 2012.  (Staff Ex. 25.0, p. 6, fn 3)  The costs 

from which this preliminary revenue requirement is calculated will not equal the actual 

costs incurred during the year in which the preliminary revenue requirement is 

recovered (i.e., the rate year).  During the year following the rate year, the Commission 

will determine the final revenue requirement from the actual costs incurred during the 

rate year.  The resulting reconciliation balance, defined as the difference between the 

final and preliminary revenue requirements for the rate year, will be recovered during 

the next year; that is, the second year following the rate year. (Id., p. 3)  Table 3 below 

summarizes the sequence of events. 

                                            
27 ComEd Ex. 32.0, p. 2 refers to this as the “rate year.” 

28
 The discussion that follows draws primarily from ComEd Ex. 32.0, pp. 4-5. 
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Table 3: Sequence of Events from Formula Rate Filing to Collection of 
Reconciliation Amounts 

Event Calendar Year 
Relative to Rate Year29 

Commission Determines Revenue Requirement to be 
Recovered During Rate Year (Formula Rate Filing) 
 

Rate Year – 1 

Rates in Effect Reflecting Approved Revenue Requirement  Rate Year 

Commission Determines Revenue Requirement  using Actual 
Costs for Rate Year 
 

Rate Year + 1 

Rates in Effect Reflecting Reconciliation Balance (i.e., 
Difference Between Actual Revenue Requirement and 
Approved Revenue Requirement Reflected in Rates during 
Rate Year)  
 

Rate Year + 2 

Income Taxes Included in Reconciliation Balance Become 
Payable 

Rate Year + 2 

 

Interest is calculated on the reconciliation balance beginning in the rate year 

through the year in which the reconciliation balance is recovered through rates (i.e., 

Rate Year + 2).30  Although the final revenue requirement reflects actual expenditures 

on plant, depreciation, and operations and maintenance expense for the rate year, it 

does not include actual income taxes paid.  Rather, it includes income taxes that would 

have been paid during the rate year if the Company’s revenues during the rate year 

reflected the final revenue requirement rather than the preliminary revenue 

                                            
29

 The calendar year immediately preceding the rate year is designated as “Rate Year – 1.”  The calendar 
year immediately following the rate year is designated as “Rate Year + 1.”  The calendar year following 
“Rate Year + 1” is designated as “Rate Year + 2.” 

30
 Sch FR A-4. 
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requirement.31  Substituting the calculated income tax expense for the actual income tax 

expense is appropriate given that changing revenue changes income tax liability, all 

else equal.  However, as Ms. Houtsma testified, the income taxes included in the 

reconciliation balance are not paid during the rate year, they are paid during the year in 

which the reconciliation balance is reflected in rates (i.e., “Rate Year + 2” in the table 

above.)32  Since income taxes in the reconciliation balance are payable in the same 

year that the reconciliation balance is reflected in rates, the Company experiences no 

delay in recovering the income tax portion of the reconciliation balance.  Therefore, the 

Company should not earn interest on the income tax portion of the reconciliation 

balance. 

ii. Response to Intervenors   

Staff agrees with Mr. Brosch, Mr. Effron, and Mr. Smith that the interest rate 

should be calculated on a net of tax basis.  Further, Staff agrees that the formula for 

effectively excluding the income tax balance from the calculation of interest on the 

reconciliation balance is as follows:33
    

Annual Interest Rate × (1 – Composite Income Tax Rate)  

= Annual Interest Rate Net of Income Taxes.34 

                                            
31 Income taxes are calculated by multiplying the after tax rate of return on rate base by the “Incremental 
Tax Gross Up Factor (%)” rather than actual income taxes reported on ComEd’s financial statements.  
See Sch FR A-1 REC, Lines 18-20 and Sch FR C-4, Lines 1-5.   

32
 ComEd Ex. 35.0, p. 26; Tr., August 3, 2012, p. 108-109.  In contrast, ComEd Ex. 30.0, p. 4 wrongly 

implies that all components of ComEd’s “actual revenue requirement” are incurred during the rate year.  
Obviously, income taxes that are not yet payable need not be financed. 

33
  AG/AARP Ex. 5.0, p. 23; AG/AARP Ex. 6.0, p. 4; CUB Ex. 5.0, p. 33 

34
 Id. 
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Nevertheless, it is important to note that the basis for Staff’s position differs from 

that presented in the testimonies of Mr. Brosch, Mr. Smith, and Mr. Effron.  

Distinguishing amongst the arguments against calculating interest on income taxes 

included in the reconciliation balance is crucial lest the Commission mistakenly reject 

that outcome on the basis of incorrect rationales presented by other parties.  For 

example, Staff agrees with the Company that the recording of deferred income taxes on 

the reconciliation balance does not create a source of cash that the Company can 

invest.  Customers are not advancing ComEd moneys for income taxes that are not yet 

payable.  (ComEd Ex. 35.0, p. 26)  Similarly, while Staff agrees with Mr. Brosch that for 

those rate years in which the final revenue requirement is greater than the preliminary 

revenue requirement, ComEd’s income tax liability for the rate year would be lower than 

the income taxes included in the preliminary revenue requirement, Staff disagrees that 

this justifies excluding the income tax portion of the reconciliation balance from earning 

interest. (AG/AARP Ex. 6.0) Specifically, this argument is akin to single issue 

ratemaking, in which rates are adjusted because of a change in one component of the 

revenue requirement without regard to changes in other components of the revenue 

requirement.  This is particularly important here because a reconciliation balance that 

represents an under collection would have been due to expenditures during the rate 

year that exceeded test year levels.   

iii. Conclusion – Income Taxes 

In summary, the question concerning whether the interest rate should be 

calculated on a net of income tax basis is straightforward:  Will ComEd pay the income 

taxes included in the reconciliation balance in advance of recovering that cost from 
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ratepayers?  The answer is unambiguously “no.”  Therefore, interest rate should be 

calculated on a net of tax basis so that ComEd does not earn interest on the income tax 

portion of the reconciliation balance. 

 

d. Conclusion – Interest Rate on Reconciliation Balance 

The Commission should adopt Staff’s method of determining the interest rate to 

apply to formula rate reconciliation balances because it: 1) correctly recognizes the two-

year delay in recovering the reconciliation balance; and 2) correctly recognizes that 

recovery of the reconciliation balance is exposed to the same prudence, 

reasonableness and sales risks as the other components of a utility’s revenue 

requirement.  Thus, Staff’s recommended interest rate formula strikes the proper 

balance between the interests of utility investors and ratepayers.  

Staff further recommends the Commission approve the formula for the interest 

rate in this proceeding rather than the interest rate itself.35  That would remove doubt on 

how the interest rate shall be calculated on future reconciliation balances.  For example, 

the formula for Staff’s recommendation before the income tax adjustment is (1) the 

product of the rate of return on common equity calculated using the procedure shown in 

ICC Staff Exhibit 25.1 (Attachment A) and the common equity ratio included in the 

authorized rate of return on rate base; plus (2) the weighted costs of the remaining (i.e., 

non-common equity) components of the capital structure included in the authorized rate 

                                            
35 The interest rate for 2011 would be determined in Docket No. 12-0321. 
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of return on rate base.  The sum of (1) and (2) would then be multiplied by one minus 

the composite income tax rate to produce the final interest rate, net of income taxes. 

III. CONCLUSION   

WHEREFORE, for all of the reasons set forth above and previously set forth in 

Staff’s initial brief, reply brief, brief on exceptions, and reply brief on exceptions, Staff 

respectfully requests that the Commission’s order in this proceeding reflect all of Staff’s 

recommendations regarding the Company’s tariffs and charges submitted pursuant to 

Section 16-108.5 of the Act. 

       Respectfully submitted, 
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Calculation of Return on Common Equity for Reconciliation Balance

Docket No. 11-0721

Initial Brief On  Rehearing

Attachment A

Staff Exhibit 25.0

Schedule 25.1 

Component 2010 2011

1 1-3 Yr Corporate Bond Spread 1.50% 1.39%

2 15+ Yr Corporate Bond Spread 1.96% 2.00%

3 1-3 Yr Spread / 15+ Yr Spread 76.53% 69.50%

4 Rate Base Equity Premium (30+ years) 5.80% 5.80%

5 Time-Adjusted Premium (1-3 years) 4.44% 4.03%

6 Risk Adjustment 1 1

7 Time and Risk-Adjusted Equity Premium 4.44% 4.03%

8 Two-Year Treasury Yield 0.70% 0.45%

9 Time and Risk-Adjusted Equity Return 5.14% 4.48%

Notes (by row number):

(1) http://research.stlouisfed.org/fred2/graph/?id=BAMLC1A0C13Y

(2) http://research.stlouisfed.org/fred2/graph/?id=BAMLC8A0C15PY

(3) Row (1) ÷ Row (2)

(4) 220 ILCS 5/16-108.5(c)(3)(B)

(5) Row (3) × Row (4)

(6) Commission Determination:  Ratio of risk of reconciliation balance recovery

      to risk of revenue requirement recovery

(7) Row (5) × Row (6)

(8) Federal Reserve Statistical Release H.15

(9) Row (7) + Row (8)


