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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

Commonwealth Edison Company  ) 

      )  

Tariffs and charges submitted pursuant to )  Docket No. 11-0721 

Section 16-108.5 of the Public Utilities Act )       (Rehearing) 

      )  

       

INITIAL BRIEF OF THE COMMERCIAL GROUP ON REHEARING 

The Commercial Group is composed of Best Buy Co., Inc., J.C. Penney Corporation, 

Inc., Macy’s, Inc., Safeway, Inc., Sam’s West, Inc., Target, Inc., and Wal-Mart Stores, Inc.  CG 

Ex. 1.0, p. 1.  Together, the Commercial Group supports tens of thousands of Illinois employees 

and purchase tens of billions of dollars each year of services and supplies from Illinois 

businesses.  Id.  Based on the statutory language and the record in this proceeding, implementing 

an average rate base for reconciliation best reflects the language of the formula rate statute.  In 

addition, the approach generally taken by the Commission in its May 29 order reasonably 

balances the concerns of the utility and its ratepayers. In this approach, the Commission balanced 

an early return to the utility on an inflated projected rate base (before being reconciled to actual 

rate base) with a reconciliation interest rate that was less than the utility’s weighted average cost 

of capital (WACC).  The Commission should reaffirm its decision to use an average rate base for 

reconciliation and implement a reconciliation interest rate that is less than WACC. 

I. RECONCILIATION RATE BASE – average test year best fits the statute 

It is well-settled that the Commission can and should use its rate-making expertise in 

implementing statutory utility rate provisions that are not crystal clear on their face.  Illinois 

Consolidated Telephone Co. v. ICC, 95 Ill. 2d 142, 152 (1983).  With respect to the formula rate 

statute (220 ILCS 5/16-108.5), the General Assembly defined certain terms with particularity but 

left other terms more general.  For example, the timetable for when new formula reconciliation 
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rate charges should take effect is clearly defined as “the first billing day of the following January 

billing period.”  Section 16-108.5(d)(2).  However, in setting the initial revenue requirement and 

in determining the reconciliation charge, the statute does not use the terms “end-of-year rate 

base” or “average rate base” even though those terms are standard rate-setting terms.  The 

Commission must use its rate-making expertise to fill in such blanks in the statute.   

Fortunately, the legislature provided a pole star for statutory interpretation – Section 16-

108.5(d)(3).  The Commission should start by correctly interpreting and implementing this 

clearest of the relevant revenue requirement provisions – the reconciliation revenue requirement 

– and proceed from there to the less-clear provisions.  The legislature made doubly clear in 

Section 16-108.5(d)(3) - by the phrase “Notwithstanding anything that may be to the contrary” - 

that the overriding purpose of the reconciliation is to compare the revenue requirement reflected 

in rates for each calendar year “with what the revenue requirement would have been had the 

actual cost information for the applicable calendar year been available at the filing date”  

(emphasis added).  The purpose for reconciliation then is not, as ComEd may want the 

Commission to believe, to reflect what the revenue requirement should be in the year when the 

rates are in effect, which (in terms of the statute) is the year after “the applicable calendar year.”  

The General Assembly could have stated, but did not state, what ComEd implies.  For example, 

Ms. Houtsma states that increased capital spending “will certainly create the need for a 

reconciliation adjustment” because “the rate-setting revenue requirement in effect during the rate 

year will fall short of ComEd’s true prudent and reasonable costs in the rate year.”  ComEd Ex. 

32.0, 3:44-49.  This would only be true if the formula rate statute is interpreted incorrectly to 

match projected costs in the “calendar year” (what Ms. Houtsma ambiguously calls the “rate 

year”) to costs in the subsequent year (the year rates are in effect for the statutory “calendar 
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year”).  See IIEC Ex. 3.0 RH (Gorman) at 12-13.  Similarly, ComEd witness Hemphill 

ambiguously defines the “rate year” as “the year in which costs are incurred and rates are 

charged that should recover those costs.”  ComEd Ex. 30.0, 5:99-100.  For better or worse, 

however, the emphasis of Section 16-108.5(d)(3) is not on the costs of the year rates are in effect 

but on the actual costs of “the calendar year” before the year when those rates are being charged.  

Of course, the Commission is bound to follow the words of the statute and not some later 

statement by the utility (or anyone else) that the words of the statute are other than they are.  

Belleville v. Gregory, 15 Ill. 20, 26 (1853) (“the law alone can speak the legislative will”).  The 

relevant question then is what would the revenue requirement have been in that calendar year if 

the actual cost information been known?   

With respect to rate base, knowing the rate base totals at a daily, weekly or monthly basis 

during the calendar year would best capture the return the utility would have earned on that rate 

base over the course of the year, and hence, what the revenue requirement would have been.  

IIEC Ex. 1.0 (Gorman Direct), 5:120-123.  However, the statute also states that FERC Form 1 

data be used.  Given that this FERC form has beginning and end of year figures on it (and not 

daily, weekly or monthly figures), the only options are to use the beginning of year balance, the 

end of year balance, or both of these figures.  ICC Staff Ex.26 (Bridal), at 3.  In an escalating 

investment period such as that contemplated by the formula rate statute, an end-of-year rate base 

would include projects not yet in service earlier that year.  Using Mr. Bridal’s example of a rate 

base that escalates in a year from $10 million to $22 million (ICC Staff Ex. 26.0 at 6-7, Tables 

1&2), ComEd would set rate base at the year-end $22 million figure even though that figure 

exceeded actual rate base in every month of that year. Thus, an end-of-year rate base would 

overstate rate base during “the calendar year.”  And given that ratepayers pay the weighted 
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average cost of capital (plus tax) on rate base, ratepayers would pay more than is reasonable. 

AG/AARP Ex. 5.0 (Brosch) at 8.  On the other hand, a beginning-of-year rate base ($10 million 

in Table 1) would understate the rate base during “the calendar year.”  However, averaging the 

beginning and end-of-year balances would more closely approximate the rate base over the entire 

“calendar year.”  ICC Staff Ex. 26.0 at 7, Table 2.   

If the end-of-year rate base is the bowl of porridge “too hot” and the beginning-of-year 

rate base is the bowl “too cold,” the average of the two is the bowl that is “just right.”  It is as 

simple as that.  The reconciliation revenue requirement, therefore, must be based on an average 

of the rate base data in FERC Form 1. 

II.  RECONCILIATION INTEREST RATE – balancing an inflated initial rate base with a 

reconciliation rate below WACC is a reasonable approach 

Having correctly implemented the clearest of the revenue requirement provisions, the 

Commission proceeded in its May 29 order to set the initial projected rate base as an inflated 

year-end rate base and set the reconciliation interest rate at a blended short and long-term debt 

rate.  ComEd states that this approach unfairly harms the utility but the evidence shows that this 

approach benefits the utility by providing the utility more revenue earlier than if averages were 

used for both rate base determinations, while still providing ratepayers some protection from 

excessive rates.  In this brief, the Commercial Group will leave the issue of the specific interest 

rate to the other parties and instead will focus on demonstrating how the Commission’s general 

approach in the May 29 order of a below-WACC reconciliation rate and average year 

reconciliation rate base balances ratepayer and utility interests. 

Although using an average projected year to set the initial rate for “the calendar year” 

makes the most logical sense since it mirrors the average-year reconciliation rate base that is 

required by the statute, there is no notwithstanding anything that may be to the contrary language 
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in the non-reconciliation portion of the statute and the Commission accordingly had more 

discretion to decide how to set the initial rates.  Notably, unlike the after-the-fact actual costs 

used for reconciliation, projections are by their nature uncertain, or as ComEd witness Houtsma 

put it (ComEd Ex.32.0, 3:54), “projections are never perfect.”    Therefore, given the inherent 

uncertainty of projections and given that a later reconciliation will occur, the Commission 

decided to include all of the reasonable and prudent projected capital expense in the initial 

“calendar year” rate base. 

The gist of ComEd’s testimony on rehearing, however, is that the Commission’s May 29 

order unfairly harms ComEd and is not consistent with the formula rate statute.  See ComEd Ex. 

31.0, 4:65-67 (Trpik Direct - the order “has resulted in a significant reduction in ComEd’s 

revenues and earnings” and “ComEd’s capital investment plans have been negatively affected”).  

To the contrary, the formula rate statute, as interpreted by the Commission in its May 29 order, 

provides the utilities many advantages over traditional rate regulation.   

First, the Commission’s approach allows the utility to earn its weighted overall cost of 

capital on an inflated projected rate base that very likely exceeds actual rate base during the 

statutory calendar year.  Thus, ComEd recovers its incremental capital investment cost sooner 

and with more certainty under the new formula rate regulation as interpreted by the May 29 order 

than under traditional rate regulation.  See IIEC Ex. 3.0 RH (Gorman) at 10-11 (formula rates 

ensure full cost recovery and earnings within the tolerance band).  As mentioned above, the 

Commission could reasonably match an average projected rate base for the initial rates for the 

calendar year with an average-year reconciliation rate base.  In that instance, if ComEd’s 

projections match its actual investment, there would be no reconciliation for a rate case 

difference.  But the methodology of the May 29 order is more favorable to ComEd in that the 
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initial rate base would be inflated to include all of the projected capital investment and allow 

ComEd to earn a return on all of that investment throughout the year rates are being charged.  In 

Mr. Bridal’s example, ComEd could earn a return on $22 million even though actual rate base (if 

projected costs are accurate) through the “calendar year” of the revenue requirement would have 

been only $16 million.  ICC Staff Ex. 26.0 at 6-7.  Thus, all the benefit of the doubt in 

projections would be given to ComEd.  Further, when the reconciliations take effect to return the 

rate base to what the rate base would have been if all the actual cost information had been 

known, rates would bump up again to include all of the projected capital additions for the 

subsequent calendar year.  Once again, ComEd would be given all of the benefit of the doubt in 

projections for that next calendar year and throughout the next year earn a return on all of its 

projected investment made during the calendar year, even though its rate base levels during that 

year would have been lower.   

Next, the Commission’s implementation of that statute also 1) allows the utility to refund 

over-recoveries at a lower interest rate than the utility earned on the inflated rate base during the 

rate year, 2) eliminates a significant area of dispute in traditional rate cases – the dispute over 

return on equity; 3) allows for the utility’s return on equity to be increased after-the-fact if the 

actual return falls 50 basis points below its authorized return; and 4) allows the utility an 

opportunity to earn above its authorized return on equity.  Thus, whereas ComEd states that this 

methodology harms ComEd, it in fact benefits ComEd.   

The May 29 order then would allow an interest rate on the rate base reconciliation 

amount that is less than ComEd’s weighted cost of capital.  Once again, ComEd complains that 

this decision unfairly harms ComEd but with respect to rate base, this interpretation by the 

Commission favors the utility in that the utility would have earned a return of over eight percent 
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(weighted cost of capital) on 100 percent of its projected capital investment throughout the year 

rates are in effect and then only have to return to ratepayers interest at the lower weighted cost of 

debt.  ComEd would have the Commission believe that the simple term “with interest” in 

subsection 108.5(c) should be interpreted as requiring WACC.  App. For Rehearing at 17-20.  

This argument fails for a number of reasons, not the least of which being that it is based on a 

faulty interpretation of the rate base portion of the statute, as discussed supra.  

First, the plain language of subsection 108.5(c) goes against ComEd’s interpretation.  The 

term “interest” is a term typically applied to debt and not to equity.  Thus, a creditor earns 

interest on a loan but an investor does not earn interest on stock.   

Second, the Public Utilities Act specifically uses the phrase “with interest” to mean a 

simple interest rate and not WACC.  Thus, 220 ILCS 5/9-252.1 provides that for billing errors 

“the utility shall refund the overcharge with interest … at a rate prescribed by rule of the 

Commission” (emphasis added).  The specific rule of the Commission implementing this 

statutory requirement is Rule 280.75, which provides that for such erroneous overcharges the 

“rate of interest shall be the rate as established by the Commission to be paid on deposits ….”  

The term “with interest” in the formula rate statute should then be interpreted consistent with its 

use in the Public Utilities Act and , at a minimum, should not be at WACC.   

Third, contrary to ComEd’s claim that the reconciliation would always show an under-

collection (e.g., ComEd Ex. 32.0 at 3:48-49), the reconciliation amount could show either an 

under or over-collection.  Operating expenses may offset the inflated rate base on which initial 

(pre-reconciliation) rates are based but at this point it is anyone’s guess which side of zero will 

be the actual reconciliation amount.  See IIEC Ex. 3.0 RH at 9:193-194.  This is the situation 

found in rate riders where simple interest rates are often used for reconciliation (and not WACC). 
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For all these reasons, the reconciliation interest rate should not be set at WACC, but 

rather at the hybrid rate the Commission adopted in the May 29 order or at some other 

reasonable rate supported by the evidence in this proceeding.  This would help balance the 

inflated initial rate base that the Commission has adopted and provide ratepayers some protection 

from unreasonable rates.   

III. CONCLUSION 

WHEREFORE, the Commercial Group respectfully requests that the Administrative Law 

Judges recommend, and the Commission order, the relief requested herein. 

Respectfully submitted this 14th day of August, 2012. 

 

/S/ Alan R. Jenkins    

Alan R. Jenkins 

Jenkins at Law, LLC 
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Marietta, GA 30062 

Tel. No. (770) 509-4866 

Email: aj@jenkinsatlaw.com 

Attorneys for The Commercial Group 


