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JMA/164296.01          6121-284 

STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

Illinois-American Water Company   ) 

       ) Docket No. 11-0767 

Proposed General Increase in Water   ) 

and Sewer Rates.     ) 

 

 

BRIEF ON EXCEPTIONS OF THE VILLAGE OF BOLINGBROOK 

 

The Village of Bolingbrook, Illinois (Bolingbrook), and for its Brief on Exceptions in the 

matter set forth above, states: 

EXCEPTION NO. 1 

The Proposed Order Erroneously Grants Consolidation of Zone 1 With Chicago Metro. 

 

The Proposed Order erroneously grants consolidation of Zone 1 with Chicago Metro.  

Breaking this Exception down further:   

(1)  The Proposed Order misrepresents the position of the Village of 

Bolingbrook with respect to the proposed consolidation;  

 

(2)  The Proposed Order fails to set forth that there is no factual basis in the 

record regarding the long-term implications for the consolidation and 

further misrepresents the record in stating that “several expert 

witnesses. . .support[ ] a conclusion that the consolidation. . . is 

reasonable and should be adopted”; 

 

(3) The Proposed Order fails to address the appropriate legal issues involved 

when analyzing whether the Petitioner has carried its burden to establish 

that the proposed permanent change in classification is warranted; and 

 

(4) The Proposed Order makes the erroneous legal conclusion that the 

Petitioner has carried its burden to establish that the proposed change in 

classification is warranted.  In particular, the Proposed Order ignores 220 

ILCS 5/9-241’s prohibition on public utilitity’s establishment or 
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maintenance of unreasonable differences as to rates, charges, services, 

facilities, or in any other respect between localities. 

 

Each of these points is discussed below. 

 

A. Bolingbrook’s Position, as Stated in the Proposed Conclusion 

 

 Initially, the Proposed Order misrepresents the position of the Village of Bolingbrook 

with respect to the proposed consolidation, but curiously not under the section entitled “D.  

Bolingbrook’s Position” on pages 143-45.  Rather, the Proposed Order misrepresents the 

Village’s position in the proposed “Conclusion” to the section on the proposed consolidation 

when it states:   

For the most part, Bolingbrook argues that this is not the 

appropriate forum to consolidate rate districts, that the 

Commission previously found that the current standalone rates 

are appropriate, that IAWC has not adequately demonstrated that 

consolidation is beneficial or in keeping with the general 

provisions in the Act regarding consolidation of rate districts.  As 

in [an] initial matter, the Commission notes that this proceeding is 

addressing a proposed general increase in rates.  Proper notice of 

the proposed general rate increase has been made and contrary 

to Bolingbrook's assertion, this is the proper type of proceeding in 

which to consider the potential consolidation of rates districts or 

any other proposed change in tariffs. 

(Proposed Order at p. 146).  A review of the pages immediately preceding the “Conclusion” 

clearly reveal that the paragraph above is clearly inaccurate.  Bolingbrook’s argument, as laid 

out in the briefs and, actually, as more or less accurately set forth in the Proposed Order on 

pages 143-45, is, in short:  

 (1)  IAWC shoulders the burden of proof to show why the consolidation of Chicago 

Metro and Zone 1 would be in the best interests of Illinois ratepayers and that 

the proposed change in classification is consistent with the Public Utilities Act;  
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(2)  The goals and objectives of regulating public utilities like IAWC, by statute, 

requires that the cost of providing utility services is “allocated to those who 

cause the costs to be incurred” (220 ILCS 5/1-102(d)(iii));  

(3)  Under the Act, IAWC must not “maintain any unreasonable difference as to 

rates, services, facilities, or in any other respect. . .as between localities” (220 

ILCS 5/9-241));  

(4)  The Chicago Metro Water District is unique in that it became a division of IAWC 

when the Commission approved the merger between IAWC and CUCI on May 15, 

2001, which was conditioned on IAWC “maintain[ing] in effect the various rates, 

rules, regulations, terms and conditions of service to the public heretofore 

approved by the Commission for each of its service areas, including the area 

previously served by CUCI.”  (Order, Case No. 00-0476, dated May 15, 2001). 

(5)  IAWC failed to set forth any evidence analyzing the long-term ramifications of 

the proposed change in classification that would satisfy the requirements above, 

and, thus, if it still desires to propose to consolidate Chicago Metro with Zone 1, 

it should have to bring a separate proceeding, given that it has utterly failed to 

set forth sufficient proof in this one. 

The one-paragraph summary of Bolingbrook’s position in the Proposed Order’s 

“Conclusion” regarding the proposed consolidation fails to accurately set forth Bolingbrook’s 

position and, instead, inaccurately states, in part, that “For the most part, Bolingbrook argues 

that this is not the appropriate forum to consolidate rate districts. . . contrary to Bolingbrook's 

assertion, this is the proper type of proceeding in which to consider the potential consolidation 

of rates districts or any other proposed change in tariffs.”  (Proposed Order at p. 146).  

Bolingbrook has not argued that the Commission is an improper forum to order the 

consolidation of rate districts, nor would such a consolidation be necessarily improper in a rate 

case proceeding, assuming that sufficient proof was presented by the utility.  Here, however, 

where IAWC failed to meet its burden in the present rate case, Bolingbrook has suggested that 

IAWC be allowed to bring a separate proceeding before the Commission with respect to the 

proposed consolidation.  Given the confusion that this has seemingly caused, Bolingbrook 
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emphasizes that this Commission could simply reject the proposed consolidation outright in this 

rate proceeding.  Whatever future proceeding IAWC decides to bring in light of the appropriate 

rejection of the proposed consolidation should be left up to IAWC.   

Further, the fact that the “Commission previously found that the current standalone 

rates are appropriate” is not a separate argument of the Village.  Rather, it is a fact.  For IAWC 

to successfully consolidate two separate districts into one, IAWC must prove, with evidence, 

that the proposed consolidation is in the best interests of the ratepayer and consistent with the 

Public Utilities Act, as well as prior orders from this Commission. 

As set forth below, based on the lack of evidence in the record regarding the long-term 

consequences of the proposed consolidation, IAWC has failed to shoulder its burden to show 

that the change in classification will not lead to:  (a) unreasonable differences as between 

localities (220 ILCS 5/9-241); (b) the unlawful burden of Chicago Metro users paying for Zone 1 

area improvements that have already been paid in Chicago Metro (220 ILCS 5/1-102(d)(iii)); and 

(c) the failure of IAWC to comply with this Commission’s requirement to maintain the “various 

rates, rules, regulations, terms and conditions of service to the public” in Chicago Metro that 

were previously offered by CUCI (Order, Case No. 00-0476, dated May 15, 2001).  Thus, 

Bolingbrook will offer proposed new language that rejects the consolidation attempt entirely.  

However, should this Commission elect to approve the consolidation, Bolingbrook requests 

that, at the least, its arguments be more accurately summarized and analyzed in the 

Commission’s “Conclusion” section on the proposed consolidation.  (Proposed Order at p. 146). 
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B. The Proposed Order Misstates the Evidence 

The Proposed Order misstates the evidence present in the record.  On page 146, the 

Proposed Order states: 

The Commission agrees with IAWC and Staff that 

consolidation of the Zone 1 and Chicago Metro divisions would 

provide benefits, such as increased efficiencies.  Consolidation 

would allow the recovery of costs to be spread over a larger 

customer base, thereby benefiting customers in divisions that 

could face larger increases without consolidation.   Consolidation 

would also lower the rate impact for some areas without unduly 

impacting the other areas in terms of bill impacts or cost of 

service standpoints.  

The Commission finds that the record, including the 

testimony of several expert witnesses on this issue, supports a 

conclusion that the consolidation of Zone 1 and the Chicago 

Metro districts is reasonable and should be adopted.   

(Proposed Order at p. 146).   

 There is no evidence, introduced by IAWC, the ICC Staff, or anybody else, that supports 

these conclusions.  The statement that “the record, including the testimony of several expert 

witnesses on this issue, supports a conclusion that the consolidation. . .is reasonable and should 

be adopted” is particularly galling.  The only IAWC witness that weighed in at all on the 

proposed consolidation was Mr. Herbert, as identified in IAWC’s reply brief (IAWC Reply Brief at 

p. 58) and in the Proposed Order itself when laying out IAWC’s position on the consolidation 

(Proposed Order at p. 137).  According to IAWC and the Proposed Order, Mr. Herbert “defined 

non-production costs, explained the methodology by which non-production costs were 

determined and provided a detailed calculation in support.” (Proposed Order at p. 137 and 

IAWC Reply Brief at p. 58).  Bolingbrook’s review of Mr. Herbert’s testimony, including IAWC 
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Exhibits 11.01R through 11.03R, indicates that Mr. Herbert, a financial expert, crunched 

numbers to show what the proposed consolidated district’s rates would be if the consolidation 

was approved.  He did not weigh in, nor, with his background, could he, on whether (a) the 

consolidation would result in unreasonable differences as between localities (220 ILCS 5/9-241); 

(b) the unlawful burden of Chicago Metro users paying for Zone 1 area improvements that have 

already been paid in Chicago Metro (220 ILCS 5/1-102(d)(iii)), which necessarily requires 

analysis as to what capital improvements have been made in each service area at this point; 

and (c) whether the proposed consolidation would satisfy’s IAWC’s obligation to comply with 

this Commission’s requirement to maintain the “various rates, rules, regulations, terms and 

conditions of service to the public” in Chicago Metro that were previously offered by CUCI 

(Order, Case No. 00-0476, dated May 15, 2001).  IAWC offered no testimony at all regarding 

these matters, which should be crucial to the Commission’s analysis of the proposed 

consolidation. 

 Further, the Proposed Order, without citing any evidence, makes the following 

statements: 

Consolidation would allow the recovery of costs to be spread over 

a larger customer base, thereby benefiting customers in divisions 

that could face larger increases without consolidation.   

Consolidation would also lower the rate impact for some areas 

without unduly impacting the other areas in terms of bill impacts 

or cost of service standpoints. 

(Proposed Order at p. 146).  The sentence that indicates that the consolidation would “benefit 

customers in divisions that could face larger increases without consolidation” ignores the Public 

Utility Act’s requirement that, to effect a change, IAWC must prove that the Chicago Metro 
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customers would, in the long term, not incur larger increases, given that they may have already 

have paid for certain capital improvements that still need to be made in Zone 1, and seemingly 

indicates that the Commission feels that, so long as the proposed consolidation is good for 

some divisions, it is good for all.  That gets to the point of Bolingbrook’s objections:  how can 

anyone, much less the Commission, know the long-term implications of consolidation without a 

detailed review of evidence presented by IAWC (as it is required to do) as to the long-term 

consequences? 

 The Commission, in its Order, as well as ICC Staff, IAWC, and Mr. Herbert, focus on the 

short-term implications for Chicago Metro users, as Mr. Herbert’s testimony reveals that, for 

this particular rate case, Chicago Metro’s increase will be less with the consolidation than 

without it.  Focusing on the immediate effect, however, is not what is required; the proposed 

consolidation is permanent, and not a one-time event.  What will happen to Chicago Metro 

rates in the future rate cases that, if IAWC follows pattern, will be filed in 2013, 2015, and 2017, 

if the proposed consolidation is approved?  Will Chicago Metro users end up paying more in 

light of the need to pay for Zone 1 infrastructure that has already been paid for in Chicago 

Metro?  We do not know because IAWC has produced no such evidence.  Without evidence, 

this Commission should reject the proposed consolidation. 

 Further, there is no support for the proposition that “Consolidation would also lower 

the rate impact for some areas without unduly impacting the other areas in terms of bill 

impacts or cost of service standpoints.”  Applied in this situation, how would paying for Zone 1’s 

needed improvements result in a lower bill impact for Chicago Metro users?  Without evidence, 

IAWC has failed to carry its burden. 
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 As an aside, IAWC raises, on several occasions, that this Commission has endorsed a 

policy of single-tariff pricing.  Bolingbrook posits that, once a system is set up such that 

different service districts, such as former CUCI areas, exist, the utility seeking to change the 

status quo needs to set forth evidence that satisfies the Public Utilities Act.  Whether this 

Commission endorsed single-tariff pricing in some other case or previously approved of the 

consolidation of Champaign and Sterling should not impact what the Public Utilities Act 

requires with respect to this particular proposed consolidation. 

 In sum, the Proposed Order does not accurately set forth the record.  The record is 

devoid of any testimony, much less that of “several expert witnesses,” supporting the position 

that the proposed consolidation would not violate the Public Utilities Act over the long term. 

C. The Proposed Order Fails to Address the Appropriate Legal Questions 

After raising Bolingbrook’s issues in a subsection regarding Bolingbrook’s arguments, 

the Proposed Order fails to address them at all in its “Conclusion” subsection on the proposed 

consolidation.   

As pointed out below and set forth in more detail in Bolingbrook’s Reply Brief, once the 

proper arguments are addressed, the only logical conclusion is that the proposed consolidation 

should not be approved. 

D. The Proposed Order Reaches the Wrong Legal Conclusions Regarding the Proposed 

Consolidation. 

Once the appropriate legal issues are addressed, there is only one conclusion that this 

Commission can reach, and that is that the proposed consolidation should be rejected. 
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As set forth more completely in Bolingbrook’s Reply Brief, Bolingbrook’s argument is, in 

short:  

 (1)  IAWC shoulders the burden of proof to show why the consolidation of Chicago 

Metro and Zone 1 would be in the best interests of Illinois ratepayers and that 

the proposed change in classification is consistent with the Public Utilities Act;  

(2)  The goals and objectives of regulating public utilities like IAWC, by statute, 

requires that the cost of providing utility services is “allocated to those who 

cause the costs to be incurred” (220 ILCS 5/1-102(d)(iii));  

(3)  Under the Act, IAWC must not “maintain any unreasonable difference as to 

rates, services, facilities, or in any other respect. . .as between localities” (220 

ILCS 5/9-241));  

(4)  The Chicago Metro Water District is unique in that it became a division of IAWC 

when the Commission approved the merger between IAWC and CUCI on May 15, 

2001, which was conditioned on IAWC “maintain[ing] in effect the various rates, 

rules, regulations, terms and conditions of service to the public heretofore 

approved by the Commission for each of its service areas, including the area 

previously served by CUCI.”  (Order, Case No. 00-0476, dated May 15, 2001). 

(5)  IAWC failed to set forth any evidence analyzing the long-term ramifications of 

the proposed change in classification that would satisfy the requirements above, 

and, thus, if it still desires to propose to consolidate Chicago Metro with Zone 1, 

it should have to bring a separate proceeding, given that it has utterly failed to 

set forth sufficient proof in this one. 

 There should not be any dispute that IAWC shoulders the burden of proof here with 

respect to the proposed consolidation.  IAWC cannot unilaterally make such a move without ICC 

approval.  See 220 ILCS 5/9-201(a); Illinois Bell Telephone Co. v. Illinois Commerce Commission, 

327 Ill.App.3d 768, 762 N.E.2d 1117 (3d Dist. 2002).  Notably, “[I]f the rightful expectations of 

the investor are not compatible with those of the consuming public, it is the latter which must 

prevail.”  Citizens Utility Board v. Illinois Commerce Commission, 276 Ill.App.3d 730, 658 N.E.2d 

1235 (1
st

 Dist. 1995) (Quotations omitted).  In sum, IAWC shoulders the burden of establishing 
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in this proceeding that its proposed consolidation of the Chicago Metro Water District with 

Zone 1 is in the best interests of Illinois ratepayers.  

 Further, the Act itself militates against consolidation of service areas, in general.  As 

noted above, the Act requires that the cost of supplying public utility services is allocated to 

those who cause the costs to be incurred.  220 ILCS 5/1-102(d)(iii).  Elsewhere, the Act provides: 

No public utility shall, as to rates or other charges, services, 

facilities or in other respect, make or grant any preference or 

advantage to any corporation or person or subject any 

corporation or person to any prejudice or disadvantage.  No 

public utility shall establish or maintain any unreasonable 

difference as to rates or other charges, services, facilities, or in 

any other respect, either as between localities or as between 

classes of service. 

 

220 ILCS 5/9-241 (Emphasis added).  Thus, the Act itself requires a critical analysis of separate 

geographic areas, i.e., “localities”, such that this Commission would be better able to determine 

whether any proposed change from IAWC in a charge, service, facility, or other matter would 

be unreasonable.  By approving the Company’s request for consolidation of the Chicago Metro 

Water Service Area with Zone 1 without an in-depth analysis of the long-term consequences, 

this Commission would hamstring itself in ensuring that the terms of the Act are being met.   

Further, the Chicago Metro Water District is unique.  It became a division of IAWC when 

this Commission approved the merger between IAWC and CUCI in its Order in Case 00-0476, 

dated May 15, 2001.  Commission approval was based on the promise of protection for 

customers in the former CUCI service areas:  “From and after the effective date of the 

Acquisition and until such time as a change(s) is (are) approved by the Commission, Illinois-

American will maintain in effect the various rates, rules, regulations, terms and conditions of 
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service to the public heretofore approved by the Commission for each of its service areas, 

including the area previously served by CUCI.”  (Order at p. 5).  Further, the Commission 

required IAWC to file Standardized Rules for the CUCI service areas.  (Id.).  Pursuant to the Act’s 

provisions regarding approval of utility reorganizations, the Commission found that the merger 

with CUCI would not have an adverse rate impact on the retail customers in CUCI’s various 

service areas.  (Order at pp. 44-45).   

In light of the Act’s prohibition of maintaining any unreasonable differences between 

localities (220 ILCS 5/9-241), the Commission’s prior order that authorized IAWC to purchase 

the assets of CUCI indicates that this Commission has a continuing obligation to ensure that the 

IAWC’s merger with CUCI does not harm ratepayers in the various CUCI service areas.  Because 

the record is devoid of any analysis by IAWC, ICC staff, the Attorney General, or any of the 

intervenors of any long-term positive consequences of consolidation of the former CUCI service 

areas (i.e., the Chicago Metro Water District) with Zone 1, the Commission should not authorize 

the consolidation in this proceeding. 

Focusing on the potential short-term impact of the proposed consolidation, supposedly, 

that Chicago Metro users will have a smaller increase in rates this time, ignores the long-term.  

Without evidence in the record regarding the long-term consequences, this Commission should 

not approve of IAWC’s request in this proceeding to consolidate Chicago Metro with Zone 1.   

Based on the above, Bolingbrook suggests that the Commission’s proposed “Conclusion” 

on pages 145-46 of the Proposed order be replaced with the following: 
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Conclusion 

IAWC proposes to consolidate the Chicago Metro and Zone 1 districts with respect to 

non-production related costs.  IAWC claims consolidating these two districts will move IAWC’s 

rates towards single-tariff pricing, a policy which it says is endorsed by the Commission.  Staff 

supports the proposal to consolidate Chicago Metro and Zone 1 districts.  Both Bolingbrook and 

IIWC/FEA oppose the proposed consolidation.  Some of the primary concerns raised by 

IIWC/FEA are the differences in the distribution systems, the differences in customer class load 

characteristics, resulting price subsidies, and potential adverse impacts on efficiencies. 

The Commission adopts the positions and arguments set forth by Bolingbrook in this 

regard.  IAWC shoulders the burden of proof to show why the consolidation of Chicago Metro 

and Zone 1 would be in the best interests of Illinois ratepayers and that the proposed change in 

classification is consistent with the Public Utilities Act.  The goals and objectives of regulating 

public utilities like IAWC, by statute, requires that the cost of providing utility services is 

“allocated to those who cause the costs to be incurred.” 220 ILCS 5/1-102(d)(iii)).   Further, 

under the Act, IAWC must not “maintain any unreasonable difference as to rates, services, 

facilities, or in any other respect. . .as between localities. . .” 220 ILCS 5/9-241.  Moreover, the 

Chicago Metro Water District is unique in that it became a division of IAWC when the 

Commission approved the merger between IAWC and CUCI on May 15, 2001, which was 

conditioned on IAWC “maintain[ing] in effect the various rates, rules, regulations, terms and 

conditions of service to the public heretofore approved by the Commission for each of its 

service areas, including the area previously served by CUCI.”  (Order, Case No. 00-0476, dated 

May 15, 2001). 

In this proceeding, IAWC failed to set forth any evidence analyzing the long-term 

ramifications of the proposed change in classification that would satisfy the requirements 

above.  While it presented testimony regarding the proposed short-term effect, as did Staff, 

there simply is no evidence in the record regarding the long-term impact of the proposed 

consolidation.  Without such proof, there can be no analysis of the effect of the merger and 

whether the proposed consolidation complies with the Act, regardless of whether the 

Commission generally approves of single-tariff pricing.  Thus, IAWC’s request for consolidation 

in this Petition is denied. 

 

Respectfully submitted, 

     /s/ Jeffrey M. Alperin    

Attorney for Intervenor 

VILLAGE OF BOLINGBROOK 
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Jeffrey M. Alperin 

George Marchetti 

Tressler LLP 

305 West Briarcliff Road 

P. O. Box 1158 

Bolingbrook, Illinois 60440 
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