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COMMONWEALTH EDISON COMPANY’S MOTION TO DISMISS 
 

 Respondent, Commonwealth Edison Company (“ComEd”), an Illinois corporation, by its 

attorneys, pursuant to 735 ILCS §§ 5/2-619 and 5/2-615, respectfully moves the Administrative 

Law Judge (“ALJ”) and the Illinois Commerce Commission (“Commission”) to dismiss 

Petitioner’s Complaint (“Complaint”) filed on July 19, 2012.  In support of its Motion, ComEd 

states as follows: 

I. INTRODUCTION 
 
 The Complaint filed by Sunrise Continuing Care, LLC (“Sunrise”), centers around 

ComEd’s need to address a cable fault at the property known as 1250 West Central Road, 

Arlington Heights, Illinois.  During its investigation, ComEd discovered that Sunrise or its 

predecessor had unlawfully erected a building where ComEd had been granted an easement in 

1985 for the stated purpose of constructing and maintaining underground electric transmission 

and distribution facilities.  The building prevents ComEd from accessing the facilities it needs to 

repair the cable fault.  Because Sunrise has both interfered with ComEd’s property rights as well 

as violated the terms under which it receives electric service from ComEd, ComEd requested that 
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Sunrise grant ComEd a new unimpeded easement and bear the approximately $37,800 expense 

associated with re-routing the cable around the building.     

 Despite ComEd’s willingness to work with Sunrise and ignoring the fact that a condition 

caused by Sunrise or its predecessor has created this issue, Sunrise has filed a Complaint alleging 

that “Edison is attempting to coerce Sunrise to pay over $37,000 to repair a cable 

[Commonwealth] Edison claims has failed.”  Complaint at 1.  For reasons stated in greater detail 

below (including that the Commission lacks jurisdiction and that the Complaint is deficient and 

unclear in the relief that it seeks), Sunrise’s Complaint should be dismissed. 

II. BACKGROUND 
 
 Sunrise owns an assisted living facility located at 1250 West Central Road, Arlington 

Heights, Illinois.  Complaint at 1.  On or about September 6, 1985, American National Bank & 

Trust Company, as Trustee under a Trust Agreement dated October 15, 1984 and known as Trust 

No. 62402, granted ComEd an easement on the property “to construct, operate, maintain, renew, 

relocate and remove, from time to time, wires, cables, conduits, manholes, transformers, 

pedestals and other facilities used in connection with underground transmission and distribution 

of electricity, together with right of access to the same and the right, from time to time, to trim or 

remove trees, bushes and saplings and to clear obstructions from the surface and subsurface as 

may be reasonably required…”.  See Complaint, Group Exhibit B at pp. 6-8.  The grantor of the 

easement reserved the right to require ComEd to relocate facilities to another mutually agreed to 

location so long as the grantor “shall first pay to Commonwealth Edison Company the costs and 

expenses to be incurred by it in connection with such relocation and shall grant to 

Commonwealth Edison Company an easement over such alternate, mutually agreed upon 

locations…”.  Id. at 6-7.  However, at some point after the grant of the easement in 1985 – and in 
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violation of the terms of the easement – a building was erected by Sunrise or its predecessor over 

top the easement precluding ComEd access to underground electric facilities. 

 In 2011, ComEd advised Sunrise that there was a fault in the cable that runs beneath the 

Sunrise building located at 1250 West Central Road and that it needed to be repaired.  See 

Statement of Complaint at ¶ 1.  Sunrise then requested additional information from ComEd 

relating to the underground cable, and ComEd responded by providing the following: 

 A copy of the recorded grant of easement; 

 A surveyor’s sketch demonstrating that a building had been erected on the easement; 

 A sketch indicating the location of the cable fault; and 

 An estimate of the costs associated with repair and re-routing the cable to another 

location on the property (the Customer Work Agreement). 

See Complaint, Exhibit A, Group Exhibit B.  Sunrise refused to sign the Customer Work 

Agreement that would allow ComEd to re-route the underground cable around the building.  

Statement of Complaint at ¶ 5. 

 Left with no recourse, ComEd sent Sunrise a 30-Day Non-Compliant Notification letter 

on March 28, 2012.  See Statement of Complaint at ¶ 6.  The letter indicated that ComEd had 

discovered on December 22, 2011 that a condition at 1250 West Central Road violated the terms 

under which Sunrise received electric service from ComEd.  Specifically, an entire building was 

erected over ComEd’s underground equipment and located on ComEd’s easement.  ComEd 

indicated that the condition/building made the easement inaccessible and was preventing it from 

making required repairs to an underground cable.  Rather than cooperate with ComEd and 

submit a new easement for ComEd’s review, and rather than enter into the Customer Work 

Agreement that was made necessary by the building that was erected on ComEd’s easement, 
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Sunrise chose to file an informal complaint with the Commission which then escalated to a 

formal complaint.   

In its Complaint, Sunrise fails to allege any statutory violation on the part of ComEd, nor 

does it allege that ComEd has violated any Commission rule or order.  Sunrise’s Complaint also 

does not deny that it occupies a building erected on ComEd’s easement, nor does it contend that 

it has complied with the terms and conditions required for electric service.  Rather, Sunrise asks 

the Commission to order ComEd to produce documents – an odd and untenable request for relief 

where no claim rests in the first instance. 

III. LEGAL STANDARD 
 
 The Illinois Code of Civil Procedure applies to motions to dismiss before the 

Commission.  735 ILCS § 5/1-108(b).  Under Illinois law, a motion to dismiss may be brought 

under Section 2-615 or 2-619.  A Section 2-615 motion to dismiss challenges the legal 

sufficiency of a complaint based on defects apparent on its face.  735 ILCS § 5/2-615; Compton 

v. Country Mut. Ins. Co., 887 N.E.2d 878, 882 (1st Dist. 2008).  A motion to dismiss based on 

Section 2-619 “asserts that the claim is defeated by some affirmative matter that avoids the legal 

effect of or defeats the claim.”  Cwikla v. Sheir, 345 Ill. App. 3d 23, 29 (1st Dist. 2003); see also 

735 ILCS § 5/2-619.  Such “‘affirmative matter’ … is something in the nature of a defense that 

negates the cause of action completely or refutes crucial conclusions of law or conclusions of 

material fact contained in or inferred from the complaint.”  Cwikla, 345 Ill. App. 3d at 29.  

 It is well-accepted that the Commission is an administrative body established by the 

General Assembly to carry out the provisions of the Public Utilities Act (the “Act” or “PUA”).  

CenterPoint Energy – Illinois Gas Transmission Co., ICC Docket No. 09-0054, Order (October 

14, 2009) at 21.  As an administrative agency, the Commission has no general or common law 
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powers.  Id.  The only powers the Commission has are those granted to it by the legislature.  Id.  

Furthermore, the Commission does not have jurisdiction to adjudicate property disputes, 

including those involving an easement as between a private party and a public utility.  See, e.g, 

id. at 22 (“the Commission discerns no bestowal of authority to terminate the easements as 

requested.”)    

IV. ARGUMENT 
 

A. The Commission Has No Authority to Adjudicate a Common Law Cause of 
Action and the Complaint Must Therefore Be Dismissed. 

 
 It is eminently clear that Sunrise is asking the Commission to adjudicate a property 

dispute outside of its jurisdiction.  In its Complaint, Sunrise was asked to “list the specific 

section of the law, Commission rule(s), or utility tariffs that you think is involved with your 

complaint.”  In response, Sunrise stated the following: 

Common law principles of liability and damages.  Edison has refused to 
provide any evidence that Sunrise is liable for the alleged fault or is liable to pay 
for repairs or cost of repairs[.] 

Complaint at 1 (emphasis added).  Yet, the Commission has no authority to adjudicate a common 

law cause of action (including property disputes) because Section 10-108 of the Act only grants 

the Commission the ability to hear complaints alleging violations of the Act or of Commission 

rules or orders.  220 ILCS 5/10-108;1 83 Ill. Admin. Code § 200.170(c);2 Paniotte v. Illinois Bell 

                                                 
1 Section 10-108 of the Act provides “[c]omplaint may be made by the Commission, of its own motion or 
by any person or corporation, chamber of commerce, board of trade, or any industrial, commercial, 
mercantile, agricultural or manufacturing society, or any body politic or municipal corporation by petition 
or complaint in writing, setting forth any act or things done or omitted to be done in violation, or 
claimed to be in violation, of any provision of this Act, or of any order or rule of the Commission.”  
220 ILCS 5/10-108 (emphasis added). 
2 Section 200.170(c) of the Illinois Administrative Code requires that a formal complaint filed with the 
Commission contain “[a] plain and concise statement of the nature of each complainant’s interest and the 
acts or things done or omitted to be done in violation, or claimed to be in violation, of any statute, 
or of any order or rule of the Commission.”  83 Ill. Admin. Code § 200.170(c) (emphasis added). 
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Telephone Co., ICC Docket No. 01-0393, Order (September 11, 2002) at 4 (“Under § 10-108 of 

the Act, the Commission’s complaint procedures apply only to violations of the Act or of 

Commission rules or orders”); see also Citizens Util. Bd. v. Illinois Energy Savings Corp., ICC 

Docket No. 08-0175, Order (April 13, 2010) at 4-5 (“The Commission’s jurisdiction resides in 

enforcing the PUA…. Claims of violation of … Illinois common law cannot be brought before 

us.”).   

The Commission in Paniotte stated that to the extent that the complaint attempted to 

assert common law claims, the Commission was without authority to adjudicate or act on such 

claims.  Id.; see also Centerpoint Energy at 21 (the Commission is an administrative body 

established by the General Assembly to carry out the provisions of the Act and has no general or 

common law powers).  Here, Sunrise’s Complaint is void of any allegation that ComEd has 

violated the Act or any Commission rule or order.  Furthermore, Sunrise cites to nothing in the 

Act that would empower the Commission to mandate ComEd to provide additional information 

relating to the cable fault or cost of repairs pursuant to “[c]ommon law principles of liability and 

damages.”  See Complaint at 1.  The allegation in Sunrise’s Complaint admits that it is asking the 

Commission to adjudicate a common law claim it purports to have against ComEd.  For that 

reason alone, the Commission need not (and in fact cannot) proceed any further because it lacks 

subject matter jurisdiction over the claim asserted by Sunrise and the Complaint should be 

dismissed pursuant to Section 2-619(1) of the Illinois Code of Civil Procedure.  735 ILCS § 5/2-

619(1).   

B. In Any Event, Sunrise’s Allegations Lacks the Requisite Specificity and Thus 
Should Be Dismissed Pursuant to Section 2-615. 

Even if the Commission were to find that it has subject matter jurisdiction over the claim 

asserted by Sunrise (and it should not so find), the allegations in Sunrise’s “Statement of 
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Complaint” are inadequate under Section 2-615 of the Illinois Code of Civil Procedure to 

withstand a motion to dismiss.  The Complaint is insufficient in law because it does not allege 

any violation of the Act or Commission rule or order and should be dismissed pursuant to 

Section 2-615 on that basis as well.  735 ILCS § 5/2-615. 

Furthermore, Sunrise has admitted that ComEd has provided it with information relating 

to the easement and cable fault.  See Statement of Complaint at ¶¶ 4-5.  Sunrise’s only 

complaint, it seems, is that it has not received information with the level of specificity it has 

requested.  Yet, Sunrise fails to cite any provision of the Act or the Commission’s rules – or any 

other authority for that matter – which requires ComEd to provide more than that which it has 

already provided to Sunrise.  Sunrise casts no doubt on the following:  (1) ComEd has a valid 

easement, (2) Sunrise or its predecessor erected a building on top of that easement, (3) the cable 

under such building is in need of repair, or (4) the submitted cost estimate to re-route the cable 

around the building erected on top of ComEd’s easement is not excessive or unwarranted.  

Accordingly, even admitting all well-pleaded facts in the Statement of Complaint as true, Sunrise 

has failed to state a claim against ComEd and the Complaint should be dismissed pursuant to 

Section 2-615 as legally deficient.  735 ILCS § 5/2-615. 
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V. CONCLUSION 
 

 For the reasons stated above and pursuant to 735 ILCS §§ 5/2-619 and 2-615, ComEd 

respectfully requests that this Court dismiss Sunrise’s Complaint. 

 

Dated:  August 10, 2012    Respectfully submitted, 
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