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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 

Gwenesther Manning   )  
        -vs-     )  
Illinois Bell Telephone Company  ) Docket No. 12-0411 
      )  
Complaint as to billing/charges in  )  
Burnham, Illinois    )  

 
 

VERIFIED MOTION OF AT&T ILLINOIS TO DISMISS COMPLAINT 
 
 This docket seems to be the result of confusion.  The Complainant, Gwenesther Manning, 

seeks to avoid responsibility for an unpaid final bill because Illinois Bell Telephone Company 

(“AT&T Illinois”) allegedly misrepresented the terms of the service package to which she 

subscribed.  In fact, Ms. Manning appears to be mixing up terminology that describes how she is 

billed for an access line with terminology that describes how local and local toll calls are billed.  

As a result, the Commission should dismiss the common-law and statutory fraud claims she 

asserts in the Complaint.  Moreover, as described below, Ms. Manning’s allegation of slamming 

is unfounded and too ill-formed to state a claim, and it also should be dismissed.  

 
BACKGROUND 

 
 Ms. Manning filed this Complaint on July 2, 2012.  As filed, the Complaint consists of a 

pre-printed complaint form supplied by the Commission and several attachments, including a 

three-page letter explaining the basis for Ms. Manning’s claims (“Complaint Letter”); an undated 

one-page sheet – which appears to be from AT&T’s website – describing the Consumer’s Choice 

Plus service package (“Printout”); and two pages (copied onto one 8 ½” x 11” sheet) from what 

appears to be a “User Guide” (“Booklet”). 
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 In general, Ms. Manning alleges that AT&T Illinois either misrepresented or attempted to 

change the terms of the Consumer’s Choice Plus package to which she subscribed and that, as a 

result, she was billed at an excessive rate.  Specifically, she asserts that the package included 

“access areas A, B & C with an approximate distance of 0 – 15 miles for access areas A & B” 

but that, since the AT&T website “is silent on the distance for access area C,” that distance is 

“unlimited.”  Complaint Letter at 1, ¶ 1.  Ms. Manning also asserts that an AT&T representative 

told her that she “needed a local toll calling service in order to have access area C” and that, if 

she chose AT&T “for local toll calling for access area C there would be no additional charge.”  

Id. 

 Ms. Manning also asserts a second claim against AT&T Illinois, stating, “I assume I have 

been slammed.” Complaint Letter at 2, ¶ 7 (emphasis added).  She bases this claim on her receipt 

of the Booklet, which refers to a “Change to Reseller Charge.”  See id. & attached Booklet.  Ms. 

Manning indicates that she is not aware when the alleged slamming occurred (Complaint Letter 

at 2, ¶ 7), and she does not identify another carrier to which her service was supposedly 

switched. 

 In the section of the complaint form asking for identification of the legal provisions 

involved with her Complaint, Ms. Manning lists several provisions of the Commission’s rules of 

practice: 83 Ill. Admin. Code § 200.170 (addressing the contents of formal complaints), § 

200.640(a)(4)1

                                                           
1 The Complaint actually refers to section “200.640(4),” which appears to be a drafting error.  

 (allowing administrative notice of state and federal statutes), and § 200.650 

(allowing administrative notice of the record in other proceedings).  Complaint at 1.  She also 

lists two Illinois statutory sections: 815 ILCS 505/2, a provision of the Consumer Fraud and 

Deceptive Business Practices Act (“CFA”) (Complaint at 1; see also Complaint Letter at 1); and 

section 2-202 of the Uniform Commercial Code (“UCC”), 810 ILCS 5/2-202, a provision 
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addressing the use of parole or extrinsic evidence.  Complaint at 1; see also Complaint Letter at 

2, ¶ 4.2

 The relief Ms. Manning requests is that the Commission direct AT&T Illinois to “dismiss 

all the charges [it is] currently billing me for.”  Complaint Letter at 3, ¶ 11.  She also asks that 

the Commission order AT&T Illinois to change its website to provide information about “the 

exact distance access area C cover[s]”; to stop having “hidden requirements” for service plans; 

and either to “block service beyond the service plan area…, or beep to let the consumer know 

when he/she is calling outside their local service areas.”  Id. 

  Finally, although Ms. Manning identifies “slamming” as being involved with her 

Complaint (Complaint Letter at 2, ¶ 7), she does not list any statute or rule addressing that topic.  

See Complaint at 1. 

Ms. Manning established service with AT&T Illinois under Account No. 708-862-7270-

11 on July 15, 2011; her local service included the Consumer’s Choice Plus package at a 

monthly rate of $19.70, excluding taxes and surcharges.  See Affidavit of Marisa Harper 

(“Harper Aff.”) ¶ 4.  (This affidavit is attached as Exhibit A).  The Consumer’s Choice Plus 

package for residential customers includes an access line, unlimited Band A and Band B local 

calling, and a choice of two central office calling features, such as Call Waiting or Three Way 

Calling.  Ill. C.C. No. 19, Part 7, § 5, original sheet 56.3

                                                           
2 The Complaint Letter also refers to section 1-303 of the UCC, 810 ILCS 5/1-303, defining the term “course of 
performance.”  Complaint Letter at 2, ¶ 5. 

  The monthly rate for the package differs 

based on the access area in which the customer lives; the monthly rate for customers in the 

3 This tariff page and the other tariff pages referenced in this Motion are attached as Exhibit B.  AT&T Illinois 
requests that the Administrative Law Judge take administrative notice of the provisions of the AT&T Illinois tariff 
pursuant to Section 200. 640(a)(3) of the Commission’s rules of practice. 
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Chicago metropolitan area in Access Area C is $19.70.  Exhibit B, Ill. C.C. No. 19, Part 7, § 5, 

original sheet 58.4

Since Ms. Manning established service in July 2011, she submitted three informal 

complaints to the Commission, which were forwarded to AT&T Illinois for investigation.  

Harper Aff. ¶ 6.  The first complaint, submitted in July 2011, involved problems Ms. Manning 

encountered with AT&T’s on-line ordering system; AT&T resolved the complaint by waiving 

the installation charges for Ms. Manning’s order.  Id.  The second complaint, submitted in 

November 2011, involved billing for Band C calls; AT&T resolved the complaint by issuing a 

goodwill adjustment of $340.22 to cover three months of charges.  Id.  The third complaint, 

submitted in May 2012, also involved billing for Band C calls; AT&T declined to issue any 

credits in response to the complaint.  Id. 

 

Ms. Manning’s service was suspended on January 10, 2012, for non-payment of charges.  

Harper Aff. ¶ 5.  The company issued a final bill for the account on April 19, 2012, reflecting a 

total due of $456.30.  Id. & attached bill dated Apr. 19, 2012. 

ARGUMENT 
 
 The Commission should dismiss the Complaint for at least four reasons.  First, the 

Commission lacks statutory authority over the common-law and statutory claims Ms. Manning 

asserts, and the UCC is inapplicable to telephone service.  Second, the fraud-related claims arise 

from Ms. Manning’s confusion about different aspects of AT&T Illinois’ service, rather than any 

misleading information that the company provided.  Third, the filed rate doctrine bars these 

fraud-related claims.  Finally, Ms. Manning’s mere “assumption” that she was a victim of 

                                                           
4 Ms. Manning lives in the Calumet City exchange, which is designated as Access Area C.  See Exhibit B, Ill. C.C. 
No. 19, Part 4, § 2, original sheet 5.1. 
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slamming, combined with the absence of any concrete corroboration of this assumption, are 

insufficient to state a claim. 

 
1. The Fraud and Statutory Claims Exceed the Commission’s Authority. 
 
The Commission should dismiss Ms. Manning’s claims based on common law fraud, the 

CFA, and the UCC because it lacks authority to decide such claims.  The Commission is not a 

court of general jurisdiction.  Its authority is limited to that provided by the legislature through 

the Public Utilities Act, 220 ILCS 5/1-101 et seq. (“PUA”).  Business & Professional People for 

the Public Interest v. Illinois Commerce Comm’n, 136 Ill. 2d 192, 201, 555 N.E.2d 693, 697 

(1989) (“BPI”).  In supervising utilities (and telecommunications carriers), the Commission may 

examine a utility’s rates and other charges, and review its compliance with the PUA.  Id. at 202, 

555 N.E.2d at 697.   In a complaint case such as this one, however, the Commission’s power is 

limited to addressing ‘any act or things done or omitted to be done in violation, or claimed to be 

in violation, of any provision of this Act, or any order or rule of the Commission.”  220 ILCS 

5/10-108 (emphasis added).5

More specifically, certain allegations in the Complaint suggest that Ms. Manning is 

seeking redress for common law fraud.  See Complaint Letter at 1 (stating that AT&T, “whether 

intentionally or unintentionally[,] committed fraud”).   The Commission, however, has “no 

general or common law powers” (BPI, supra, 136 Ill.2d at 243, 555 N.E. 2d at 717) and thus no 

authority to adjudicate common law fraud claims.  See, e.g., Order, Apps Communications, Inc. 

v. Illinois Bell Telephone Co., Docket No. 06-0761, at 6 (Dec. 12, 2009) (finding that common 

law fraud claim is beyond Commission jurisdiction); Order, Paniotte v. Illinois Bell Telephone 

 

                                                           
5 The three Commission rules invoked by the Complaint – 83 Ill. Admin. Code §§ 200.170, 200.640(a)(4), and 
200.650 – involve procedural issues: respectively, the content of formal complaints, administrative notice of state 
and federal statutes, and administrative notice of the record in other proceedings.  None of these rules creates a 
substantive cause of action, and Ms. Manning does not claim that AT&T Illinois has violated them. 
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Co., Docket No. 01-0393, at 4 (Sept. 11, 2002) (finding that common law defamation claim is 

beyond Commission authority). 

The Complaint also alleges violations of the CFA based on AT&T Illinois’ supposed 

provision of misleading information about the scope of the Consumer’s Choice Plus package.  

See Complaint Letter at 1 (accusing company of conducting a “bait and switch” and engaging in 

“a deceptive business practice”).  The Commission has no authority to adjudicate such a claim 

under the CFA.  Order, Citizens Utility Board v. Illinois Energy Savings Corp. d/b/a U.S. Energy 

Savings Corp., Docket No. 08-0175, at 4-5 (Apr. 13, 2010) (“Claims of violation of the Illinois 

Consumer Fraud and Deceptive Business Practices Act,… and Illinois common law cannot be 

brought before us.”); Order, Paniotte, supra, at 4 (finding that CFA claims are beyond 

Commission authority); Order, Daniel v. SBC Long Distance LLC, Docket No. 07-0390, at 3 

(June 4, 2008) (same). 

Finally, the Complaint’s invocation of the UCC (see Complaint at 1, Complaint Letter at 

2) is unavailing.  Even assuming that the Commission had authority to apply and enforce the 

UCC – which it does not – that statutory system “applies to transactions in goods,” not the 

rendition of services.  Brandt v. Sarah Bush Lincoln Health Center, 329 Ill. App. 3d 348, 352, 

771 N.E.2d 470, 473 (4th Dist. 2002), aff’d, 204 Ill.2d 640, 792 N.E.2d 296 (2003).  Numerous 

courts have held that use of the telephone involves the provision of services, rather than the sale 

of goods.  E.g., Whitmer v. Bell Telephone Co. of Pennsylvania, 522 A.2d 584, 587 (Pa. Super. 

Ct. 1987) (finding that predominant nature of telephone transaction was transmission of 

communications); Lauck v. General Telephone Co., 300 So.2d 759, 761 (Fla. Dist. Ct. App. 

1974) (finding that UCC’s implied warranty of fitness did not apply to telephone service). 
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The Commission should dismiss the common law and statutory claims because it lacks 

the authority to decide such claims. 

 
2. AT&T Did Not Provide Misleading Information about the Consumer’s Choice 

Plus Package. 
 

 Even assuming that the Commission were able to consider Ms. Manning’s common-law 

and statutory fraud-related claims, it should reject them.  The Complaint simply reflects 

confusion about the relationship between two terms – “Access Area C” and “Band C calling” – 

that have somewhat similar names but refer to different aspects of a customer’s service. 

 In broad terms, provision of local telephone service has two components: 1) the access 

line connecting the customer’s premises to the AT&T Illinois central office that provides the 

customer with access to the telephone network (i.e., dial tone), and 2) usage on that access line 

(i.e., phone calls).  See Exhibit B, Ill. C.C. No. 19, Part 4, § 2, 13th revised sheet 1, ¶ 1.1; 15th 

revised sheet 4, ¶ 2.1 (A).  The monthly rate for an access line is determined, in part, by the 

access area classification for the exchange in which the customer lives.  Exhibit B, Ill. C.C. No. 

19, Part 4, § 2, 15th revised sheet 4, ¶ 2.1 (D).  AT&T Illinois accordingly classifies the 

exchanges in which it provides service into one of three access areas (A, B, and C), with Access 

Area A having the lowest monthly rate in the Chicago metropolitan area and Access Area C 

having the highest.  Exhibit B, Ill. C.C. No. 19, Part 7, § 5, original sheet 58.6

                                                           
6 The exchanges with the greatest access line density (i.e., those in downtown Chicago) are classified as Access Area 
A.  AT&T Illinois’ rate for an access line is lowest in the exchanges in Access Area A because, in general terms, the 
company’s cost of providing an access line is lowest in those exchanges. See Interim Order, Illinois Commerce 
Commission on Its Own Motion: Investigation to Determine the Revenue Requirements and Rate Levels for the 
Illinois Bell Telephone Company and Its Successor Organizations Effective on the Date of Divestiture, Docket Nos. 
83-0005 and 83-0669, 57 P.U.R.4th 225, 276 (Dec. 21, 1983).   

  The exchange in 

which Ms. Manning lives – Calumet City – is classified as Access Area C.  Exhibit B, Ill. C.C. 

No. 19, Part 4, § 2, original sheet 5.1.  The monthly rate for the Consumer’s Choice Plus package 



8 
 

for a customer living in an Access Area C exchange is $19.70.  Exhibit B, Ill. C.C. No. 19, Part 

7, § 5, original sheet 58, ¶ 13(D)(1). 

 As for usage, the distance between the customer’s location and the location that the 

customer is calling can affect the price the customer pays for making the call, with calls to 

locations closer to the customer’s home generally costing less than calls to locations further away 

in the region.  For example, for calls within the Chicago metropolitan area, AT&T Illinois 

categorizes usage as falling into Bands A, B, or C, depending on the distance between the 

customer’s location and the location where the customer’s call terminates. Exhibit B, Ill. C.C. 

No. 19, Part 4, § 2, 9th revised sheet 10, ¶ 3.1(B)(2).  Calls within Bands A and B generally 

involve calling a location less than 15 miles from the customer’s location, while Band C calls 

(also known as local toll calls) generally involve calling a location more than 15 miles from the 

customer’s location.  See Illinois Bell Telephone Co. v. Illinois Commerce Comm’n, 282 Ill. App. 

3d 672, 674, 669 N.E.2d 628, 629 (3rd Dist. 1996) (describing Bands B and C calling).  Calls to 

Bands A and B are billed on an untimed basis, while AT&T Illinois bills Band C calls on a 

timed, per call basis.  Exhibit B, Ill. C.C. No. 19, Part 4, § 2, 9th revised sheet 10, ¶ 3.1(B)(4).  

The Consumer’s Choice Plus package, to which Ms. Manning subscribed, includes unlimited 

Bands A and B (i.e., local) calling but does not include Band C (i.e., local toll) calling.  Exhibit 

B, Ill. C.C. No. 19, Part 7, § 5, original sheet 56, ¶ 13(B); see also Ill. C.C. No. 19, Part 4, § 7, 

original sheets 63-66 (identifying whether various exchanges in Chicago metropolitan area are 

Band A, B or C calls from Calumet City exchange). 

 The Complaint suggests that Ms. Manning has confused the location of her access line in 

an exchange classified as Access Area C with her ability to make calls to locations far enough 

from her home to be categorized as Band C calls.  See Complaint Letter at 1, ¶ 1 (stating that 
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Consumer’s Choice Plus package included “access areas A, B & C with an approximate distance 

of 0 – 15 miles for access areas A & B” but that, since the AT&T website “is silent on the 

distance for access area C,” that distance is “unlimited”), id. (stating that “access area C…. is 

included in my package”), id. at 3, ¶ 11 (asking that Commission order AT&T to change its 

website “to reflect the price for each access area and to state with specificity the exact distance 

access area C cover[s] at the point of purchase”).  “Distance” is simply not a relevant concept to 

the classification of the access lines in a given exchange as Access Areas A, B, or C.  

Conversely, placing a call to a location within an “approximate distance of 0 – 15 miles” from 

Ms. Manning’s home would only be relevant to whether that call was categorized as a Band A or 

Band B call (and billed accordingly). 

 The Printout attached to the Complaint is consistent with the description provided above 

and the terms of the company’s tariffs, with regard to the components of the Consumers Choice 

Plus package and the difference in meaning between “Access Area C” and “Band C calling.”  

Because the Complaint is based on Ms. Manning’s confusion, rather than any misrepresentation 

by AT&T Illinois, the Commission should dismiss it. 

3. The Filed Rate Doctrine Bars Any Fraud-Related Claim. 
 
 Moreover, to the extent that Ms. Manning bases her fraud-related claims on the 

contention that the Consumer’s Choice Plus package includes Band C calling (see Complaint 

Letter at 1, ¶ 1) or that she should be able to make local toll calls for “no additional charge” (id.), 

she is attempting to vary the terms of the AT&T Illinois tariff.  As such, her claims are barred by 

the filed rate doctrine. 

 As an Electing Provider of telecommunications service under the PUA, AT&T Illinois 

can only provide such service pursuant to a tariff “filed with the Commission that describes the 
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nature of the service, applicable rates and other charges, terms, and conditions of service and the 

exchange, exchanges, or other geographical area or areas in which the service shall be offered or 

provided.”  220 ILCS 5/13-506.2(i).  Because the company’s rates, terms and conditions for 

providing services must be set forth in its tariffs, which are filed with the Commission, the filed 

rate doctrine applies to those services.  Those tariffs include the rates and terms of service for the 

Consumer’s Choice Plus package at issue here.  See Exhibit B, Ill. C.C. No. 19, Part 7, § 5, 

original sheet 56, ¶ 13(B). 

 One important aspect of the filed rate doctrine is that a carrier’s filed tariffs provide 

legally sufficient notice of the carrier’s rates and terms of service, without regard to what a 

customer may have been told, or not told, about those rates and terms of service.  See, e.g., 

Maislin Industries v. Primary Steel, Inc., 497 U.S. 116, 120 (1990); Marcus v. AT&T Corp., 138 

F.3d 46, 58-59 (2nd Cir. 1998).  “[C]ustomers are presumed to have constructive knowledge of 

the rates governing their telecommunications service.”  Fax Telecommunicaciones v. AT&T, 952 

F. Supp. 946, 951 (S.D.N.Y. 1996).  A customer thus is legally deemed to know the terms, 

conditions and rates filed with the Commission and cannot maintain a claim that she was misled 

or otherwise unaware of those rates.  Indeed, the filed rate doctrine requires that the customer be 

served according to the tariff, even where – as here – the customer alleges that the carrier 

affirmatively misled her regarding the rates to be charged.  See, e.g., American Telephone and 

Telegraph Co. v. Central Office Telephone, Inc., 524 U.S. 214, 225-27 (filed rate doctrine pre-

empted state contract and tort claims); Cahnmann v. Sprint Corp., 133 F.3d 484, 490-91 (7th Cir. 

1998) (filed rate doctrine precluded state law fraud claim); Order, Lawrence v. Illinois Bell 

Telephone Co., Docket No. 00-0162, at 5-6 (Mar. 7, 2001) (dismissing, based on filed rate 

doctrine, claim alleging deceptive billing of Band C calls). 
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 AT&T Illinois provided Ms. Manning with the Consumers’ Choice Plus package 

pursuant to the terms of its tariff.  The filed rate doctrine prohibits Ms. Manning from claiming 

that AT&T service representatives promised her a different or better deal than what the tariff 

provides.  The Commission thus should dismiss her claims. 

4. The Slamming Allegations Should Be Dismissed for Failure to State a Claim. 
 
 In addition to her common law fraud and statutory claims, Ms. Manning also asserts a 

claim for slamming.  Complaint Letter at 2, ¶ 7.  More precisely, she alleges that she “assume[s]” 

she was slammed because AT&T Illinois sent her the Booklet and the Booklet refers to a 

“Change to Reseller Charge.”  Id. & attached Booklet.   

As an initial matter, the inclusion of this claim violates the Commission’s rules.  The rule 

governing complaint procedures requires customers to submit an informal complaint to the 

Commission’s Consumer Services Division, describing the nature of the complaint “in a clear 

and precise manner” (83 Ill. Admin. Code § 735.200(a)(2)(B)(iii)) “before the Commission will 

allow the filing of a formal complaint.”  Id. § 735.200(a)(1) (emphasis added).  Although Ms. 

Manning submitted several informal complaints before filing this case, those informal 

complaints each raised issues other than the alleged slamming.  See Harper Aff. ¶ 6.  The 

Commission therefore should dismiss the slamming aspect of the Complaint because of Ms. 

Manning’s noncompliance with the Commission’s rules. 

In addition, the Booklet on which Ms. Manning bases her slamming claim is undated, and 

she provides no information about when the supposed slamming occurred.  She neither identifies 

what aspect of her service (e.g., local toll, long distance) was switched without authorization to 

another carrier, nor does she identify this unauthorized carrier.  She also makes no assertion that 
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