
OFFICIAL filE 
ILLINOIS COMMERCE COMMISSION 

STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

HEARTLAND RECYCLING, LLC, 

Complainant 

v. 

10\1 AUG -11 P \: 28 

CHiCF CLCRi\"S OFFICE 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No.: 12 - 0343 
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Respondent. 

HEARTLAND RECYCLING, LLC, RESPONSE TO 
VERIFIED MOTION TO DISMISS 

Heartland Recycling, LLC ("Heartland"), through its attorneys, as undersigned, responds 

to the Commonwealth Edison Company ("CornEd"), Motion to Dismiss pursuant to Section 

200.190 of the Rules of Practice of the Illinois Commerce ("Commission"), 83 Illinois 

Administrative Code Section 200.190 and Sections 735 ILCS 5/2-615 and 5/2-619 ofthe Illinois", F~ 

Code of Civil Procedure, 735 ILCS 5/2-615 and 735 ILCS 5/2-619. Stating as follows: 

I 

FACTUAL BACKGROUND 

Heartland is a commercial enterprise located in Cook County, Illinois, engaged in the 

business of materials recycling. In the conduct of its business, Heartland employs the use of 

various equipment utilizing the electric power supplied by CornEd. On February 2, 2011, a 

power surge through CornEd's power lines overwhelmed CornEd's equipment transmitting a 

level of power which damaged, and/or destroyed various systems and equipment resulting in 

damages totaling $18,983.05. At the time of the said surge, the weather was tranquil, there were 

no storms anywhere in the vicinity and the surge was not weather related. 



CornEd denied Heartland's claims for compensation and, after first filing an Informal 

Complaint with the Commission, Heartland filed its Formal Complaint herein on May 14, 2012, 

in two (2) Counts, alleging common law negligence (Count D and willful default (Count ID in 

the provision of electric power to Heartland. 

II 

PROCEDURAL POSTURE 

CornEd has responded to the Complaint by filing COMMONWEALTH EDISON 

COMPANY'S CORRECTED VERIFIED MOTION TO DISMISS ("Motion to Dismiss"), a 

combined Section 5/2-615 and 5/2-619 motion pursuant to the Illinois Code of Civil Procedure 

(735 ILCS 5/2-615, 735 ILCS 5/2-619), seeking a dismissal of the Complaint with prejudice. 

The Motion to Dismiss argue first, that the common law theories ofliability set forth in the 

Complaint, negligence (Count I) willful conduct (Count ID fail to state either a duty, owed by 

CornEd to Heartland, or any breach of that duty, because the provisions of the Public Utilities 

Act ("PUA") (220 ILCS 5/5-101 et seq. (West 2006) in combination with CornEd's tariff, 

establish a different duty for CornEd and, second, that two (2) provisions of CornEd's tariff 

otherwise bar Heartland's claims for the particular damages for which compensation is sought. 

(ILL.C.C. NO. 10, Second Rev. Sheet No. 152: ILL.C.C. NO. 10, Second Rev. Sheet. No. 203). 

(Copies of each are attached hereto as Exhibit" 1 " and "2" respectively) 

III 

SUM~RYOFARGUMENT 

A) Deficiencies of the Motion to Dismiss: 

The entirety of the Motion to Dismiss incorporates and relies, in whole or in part, upon 

2 



each of the following deficiencies. 

1. CornEd mis-characterizes Heartland's theories of liability, as well as the nature of 

the conduct which Heartland has alleged to constitute common law negligence in Count /, and 

willful conduct in Count II. Essentially, CornEd either ignores those operative allegations, or 

mis-characterizes them, in an effort to cast Heartland's theories of liability as those of "strict 

liability", as opposed to, negligence and willful behavior. The Motion to Dismiss is replete with 

numerous examples ofthe patent liberties taken with the allegations relating to CornEd's duty, 

distorting and mis-characterize the theories of liability, and the duties, actually alleged. 

2. In distorting the issue of CornEd's duty to Heartland, CornEd also mis-

characterizes its own duty by way of the omission of that portion of CornEd's statutory duty, 

imposed by Section 5/8-10 I ofthe Act (220 ILCS 5/8-10 I), to which the allegations in both 

Counts of the Complaint are addressed. 

3. Notwithstanding CornEd's claims that Sheets No. 152 and No. 203 bar the claims 

and damages alleged in the Complaint, CornEd's argument, regarding a purported failure "to 

plead any actionable breach," ignores the relevant allegations and seeks to impose a previously 

unheard of pleading requirement. 

B) The Tariff has no Application to the Allegations and the Commission Must Analyses the 

Complaint Pursuant to Common Law PrincinIes: 

4. The tariff does not specifically address the circumstances presented in the 

Complaint and, is therefore, inapplicable to any analysis of the Complaint, which must, instead, 

be analyzed solely pursuant to common law principles of negligence and willful conduct. 
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5. The rules of statutory construction preclude the application of either Sheet 152 or 

Sheet 203 to the circumstances alleged in the Complaint. 

6. Absent the tariff, neither the subject matter of Heartland's property damage 

claims, nor the recovery sought, therefore, are barred by the tariff. 

7. Absent any purported bar of Heartland's claims and damages by the tariff, the 

determination as to the relief sought by way of a dismissal with prejudice pursuant to Section 2-

619, or as to the sufficiency of the Complaint pursuant to Section 2-615, must be made solely 

upon the basis of a common law analysis of the Complaint in terms of the statutory duty imposed 

by Section 5/8-10 1 of the Act. (220 ILCS 5/8/101) 

C) Section 512-619 Reliefis Unavailable and the Only Issue Presented is Whether Heartland 

has Stated Causes of Action Under Section 5/2-615 

8. The applicable standard for a dismissal with prejudice under Section 2-619, 

precludes that relief as to Heartland's Complaint. 

9. The sole issue presented by the Motion to Dismiss is whether Heartland has 

adequately plead the elements necessary to state a cause of action for common law negligence 

and a cause of action for willful conduct. With the exception of actually invoking Section 5/8-

101. Heartland has done so. 

10. Even if the Commission might find that Sheet Number 152 has application to the 

Complaint, the applicable rules of statutory construction would require a factual determination as 

to the operative term within that section of the tariff, an "unavoidable" power surge. The 

necessity of that factual determination further precludes any grant of relief in the form of a final 

dismissal with prejudice pursuant to Section 2-619. 
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IV 

ARGUMENT 

A) The Tariff Does Not Address The Circumstances Presented In The Complaint And It May 

Not Be Interpreted To Address The Complaint: 

Setting utility rates is a legislative function. People Exrel Hartigan v Illinois Commerce 

Commission, 117 Ill. 2d 120 (142) 1987. A tariff is public document setting forth services being 

offered, the rates and charges with respect to those services, and the governing rules, regulations 

and practices relating to those services. Adams v. Northern Illinois Gas Company, 211 Ill. 2d 32, 

55 (2004). Section 9-102 of the Public Utility Act (the "AcC), 220 ILCS 5/5-101 et seq. (West 

2006», requires public utilities such as CornEd to file tariffs with the Commission. When a tariff 

is duly filed with the Commission, the tariff binds the utility and the customer, and governs their 

relationship. Adams, 211 Ill. 2d at 55. Once the Commission approves the tariff, "it is a law, 

not a contract, and has the force and effect of a statute" Illinois Central Gulf RR. Co., v Sankey 

Brothers, Inc., 67 Ill. App. 3d 435,439 (1978). Where a utility tariff speaks to a specific duty, 

the tariff may be controlling, but where the tariff does not address a particular situation, the 

common law applies, and a common law duty analysis must be applied in analyzing a complaint 

filed against a particular utility. Adams, 211 Ill, 2d at 60-61. Those are the circumstances 

presented in the cause at bar. The tariff does not address the particular situation presented by the 

allegations in either Count lor Count II of Heartland's Complaint. 

The provisions of the tariff cited by CornEd, as both limitations of its liability and, 

therefore, as bars to the actions of each Count of the Complaint, provide, in relevant part, 

respectively, as follows: 
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"A retail customer is entitled to a reduction in monthly billing charges for electric 
service equal to the applicable Customer Charge for any monthly billing period in 
which electric service to such retail customer is interrupted for a period of at least 
twelve (12) consecutive hours due to (a) a malfunction of Company equipment 
not caused by weather or the actions of a RES or an MSP: (b) an error by a 
Company employee or Company Contractor: or an accident involving a Company 
employee or Company Contractor: (d) damage to Company equipment caused by 
a Company employee or negligence: or (e) overloaded Company distribution 
equipment not caused by retail customer negligence. If the duration of any such 
interruption resulting from any ofthe causes identified in terms (a) through (c) is 
at least twenty-four (24) consecutive hours, or if there is more than one such 
interruption at least twelve (12) consecutive hours in a monthly billing period, the 
retail customer is entitled to an additional reduction in monthly billing charges 
equal to the applicable Customer Charge for such billing period multiplied by the 
number of increments of twelve (12) consecutive hours." 

Ill. C. C. No. 10, 2nd Rev. Sheet No. 203. ("Sheet No. 203 ") 

"The retail customer is responsible for protecting its electrical equipment from 
unavoidable voltage fluctuations, surges and sags, and service interruptions to one 
or more phases that may occur in the provision of electrical service." 

Ill. C. C. No. 10. 2nd Rev. Sheet No. 152. ("Sheet No, 152") 

While each of the foregoing provisions may, initially, appear to address the circumstances 

set forth in Heartland's Complaint, upon closer inspection, neither does so. As demonstrated 

below, neither provision may be interrupted to do so. 

The Act is derogation of the common law. Barthel v Illinois Central Gulf RR Co., 74 Ill. 

2d 213,23 Ill. Dec. 529, 384 NE 2d 323 (1978). A statute's which appears to be in derogation 

of the common law will be strictly construed in favor of the person sought to be subjected to the 

statute operation. Gallagher v Union Square Condominium Homeowners Assoc., 397 Ill. App. 

3d. 237, 337 Ill. Dec. 1201, 1207,922 NE 2d 1201. "Our courts will read nothing into such 

statute by intendment or implication" Barthel. 74 Ill. 2d at 221, 23 Ill. Dec. 529, 384 NE 2d 323. 

Since the Act is in derogation of the common law, the tort principles, limiting Heartland's claims 

6 



under the Act, would not be deemed abrogated unless "it plainly appears that the intent of the 

statute is to do so". In Re Illinois Bell Switching Stat. Lit., 161 Ill. 2d 233, 641 NE 2d 440, 204 

Ill. Dec. 216, 219 (1994) citing Barthel, 74 Ill. 2d at 221. 

Viewed within the foregoing framework, strictly, and without "intendment or 

implication", Sheet No. 203 cannot be interpreted to apply to the circumstances alleged in 

Heartland's Complaint. The entirety of the provision relates solely to "interruptions" in service, 

and the time periods of those interruptions. Heartland's Complaint makes absolutely no 

reference to interruptions in service, nor does it seek damages for any interruption in service. 

Sheet No. 203 simply does not relate to, nor address, any allegations in the Complaint, and it 

cannot be held to do so without, patently, violating the rules regarding the interpretation of 

statutes in derogation of the common law. Furthermore, even the tariff itself evidences the fact 

that Sheet No. 203 was not intended to address the circumstances alleged in the Complaint. As 

indicated above, Sheet No. 152 appears to address the subject matter alleged in the Complaint. 

The subject matter of both Sheets address clearly differentiated circumstances. One addresses 

damages incurred by an interruption in services and, the other addresses damages to a specific 

category of property. If, in fact, the drafters of Sheet No. 203 intended 203 to have application to 

the precise circumstances addressed in Sheet No. 152, there would be no purpose to incorporate 

Sheet No.152 into the tariff. The presence of Sheet No. 152 effectively demonstrates an intent 

obviating any argument that Sheet No. 203 was intended to apply to the circumstances in the 

Complaint. Additionally, the rules of statutory construction preclude any applicability of Sheet 

No. 203 to Heartland's Complaint. 
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1. The Plain Words Of The Statute Are Clear And Unambiguous And Must Be Given Effect 

Without Resort To Construction Aids: 

The primary rule of statutory construction is to give effect to legislative intent by first 

looking at the plain meaning of the language of the statute. Davis v. Tochiba Machine Company, 

America, 186 Ill. 2d 181,710 NE 2d 399. The best evidence oflegislative intent for purposes of 

statutory interpretation is the language used in the statute. Clear and unambiguous language 

must be given its plain and ordinary meaning. Illinois Power Company Illinois Power Company 

v. Mahin, 72 Ill. 2d 189,21 IlI.Dec. 144, 146,381 NE 222, citing Western National Bankv. 

Village of Kildeer (1960), 19 Il1.2d 342, 350, 167 NE 2d 169, 174. People v. Hari, 218 Ill.2d 

275,300 Ill. Dec. 91,101,843 NE 2d 349. Where the language ofa statute is clear and 

unambiguous a court must give it effect as written, without reading into it exceptions, limitations 

or conditions that the legislature did not express. Davis, 237 Ill.Dec. at 771; In Re J. L., 236 

Il1.2d 329, 338 IlI.Dec. 435 at 441, 924 NE 2d 961. County ex. rei. Masterson, v. Highlands, 

LLe, 188 Ill.2d 546, 243 IlI.Dec. 224, 231, 723 NE 2d 256. See also Certain Taxpayers v. 

Sheahen (1990), 45 Ill. 2d 75, 84,256 NE 2d 758; General Motors Corp. v. Industrial 

Commission. (1975),62 Ill. 2d 106, 112,338 NE 2d 561. When clear, there is no reason for 

a court to search for the motive ofthe legislature in order to justify giving the statute a meaning 

different than the words of the statute indicate. Kozak v. Ret. Bd. Fireman's Ann. and Ben. Fund, 

95 Il1.2d, 211,69 Ill. Dec. 177, 182,477 NE 2d 394. Moreover, a statute should not be rewritten 

by a court consistent with the court's idea of orderliness and public policy. In re Griffin (1982), 

92 Ill. 2d, 48, 52, 64 Ill. Dec. 948, 440 NE 2d, 852. Where the words are free from ambiguity or 

doubt, they must be given effect by the courts even through the consequences may be harsh, 
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unjust, absurd or unwise. Such consequences can be avoided only by a change of the law, and not 

by judicial construction. Petersen v Wallach, 198 Ill. 2d 439, 291 111. Dec. 728, 733, 764 NE 2d 

19, citing the Supreme Court in County o/Knox v Matterson The Highland's LLC, 188111. 2d 

546, 557, 243 111. Dec. 224, 723 NE 2d 256 (1999), quoting People Exrel Pauling v Misevic, 32 

111. 2d II, 15, 203 NE 2d 393 (1964). In summary, whether by virtue of being in derogation of 

the common law, the evident intent represented when contrasted with Sheet No. 152 or pursuant 

to the rules of statutory construction, Sheet No. 203 cannot be altered, modified or extended to 

address the circumstances alleged in the Complaint. 

Similarly, Section 152 also may not be interpreted to apply to the circumstances alleged 

in the Complaint. While it appears, on first blush, to address the subject matter alleged in the 

Complaint, it does not do so. Although it addresses responsibility for damages to the electrical 

equipment of ComE d's customers, such as the damages alleged in the Complaint, that 

responsibility is framed solely in terms of "unavoidable voltage fluctuations, surges ...... ". 

The focus, therefore, must be upon the term "unavoidable". In that regard, the customer is 

responsible to protect its equipment from "unavoidable" surges. It is further noted that the 

phrase "unavoidable ....... surges" is not the equivalent of "all surges", "any surges" or every 

"surge". Had the legislature wanted to include every surge or any surge, it obviously could have 

done so. People v Lofton, 69 Ill. 2d 67, 12 Ill. Dec. 713, 715. It complete immunity from every 

surge had been the intent, making the customer responsible for protecting its electrical equipment 

from any, and all, voltage fluctuations and surges, the word "unavoidable" could also simply 

have been deleted from Sheet No. 203. The presence of that word cannot be ignored. The 

legislature is presumed to have said what it meant and meant what it said. HA-LO Industries v 

9 



Center Point, 342 F. 3d, 794 (CA 7 2009); matter of Lifschultz and Freight Corp., 63 F. 3d, 621 

(CA 7 2005). While the term cannot be ignored, it also cannot be interpreted to mean that which 

it does not mean. The tariff contains no definition of the word "unavoidable". Absent statutory 

definitions indicating a different legislative intent, words in the statute are to be given their 

ordinary and popularly understood meaning. Excelon Corp., v Department of Revenue, 234 III. 

2d 266,344 III. Dec. 824, 831, 973 NE 2d 899. Given its ordinary and popularly understood 

meaning, that which cannot be avoided, the term "unavoidable" does not address all surges, but 

only that specific variety of surge. The first question then becomes whether the power surge 

occurring February 2, 2011, was, or was not, an "unavoidable" power surge. However, neither 

Sheet No 152, nor the tariff, address either that which constitutes an unavoidable power surge, or 

any remedy for damages to customer equipment resulting from non-unavoidable surges, 

Consequently, the tariff fails to address the allegations set forth in the Complaint. 

Despite the efforts at distortion by CornEd, the Complaint does not allege that CornEd 

had a duty to protect Heartland's equipment from any surge or every surge or all surges, but only 

that CornEd was negligent in not protecting its equipment from the particular surge occurring on 

February 2, 2011. The tarifffails to address that specific question, as well as that of the 

existence, and measure, of damages resulting in that circumstance. The cited rules regarding 

statutes derogation of the common law, and statutory construction, preclude any application of 

Sheet No. 152 to the allegations in the Complaint, and that Complaint must be analyzed solely in 

terms of applicable common law. 

Nevertheless, and assuming, arguendo. that Sheet No.152 is held applicable to the 

allegations in the Complaint, the foregoing rules and principles would require that a 
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determination be made as to whether the surge occurring February 2,2011, was, or was not, an 

"unavoidable" surge. Therefore, even if Sheet No. 152 was found applicable to Heartland's 

Complaint, no despositive finding could be made thereunder absent a determination as to 

whether the said surge was, or was not, unavoidable. Any such determination would present a 

question of fact, as opposed to law. The factual basis necessary to that determination would 

preclude any dismissal with prejudice at this junction of these proceedings inappropriate. 

B) MIS-CHARACTERIZATION OF HEARTLAND'S THEORIES OF LIABILITY AND 
ALLEGATIONS OF DUTIES 

Heartland's Complaint alleges CornEd's duty as follows: 

On February 2, 2011, it was the duty of CornEd to exercise reasonable care in the 
provision, and the control, of electricity it delivered to its customers, including 
Heartland, in order to avoid injury and damage to the property of those customers. 

Section 8-401 provides that a public utility ""shall furnish, provide and maintain such 

service instrumentalities, equipment, and facilities as shall promote the safety, health, comfort 

and convenience of its patrons, employee, and public as shall be in all respects adequate, 

efficient, just and reasonable"" Sheffler v Commonwealth Edison Company, 2000 Ill. 110166, 

citing 220 ILCS 5/8-101 (West 2006). "Like the telephone utility in Illinois Bell Switching 

Station, CornEd also is required to provide "service and facilities which are in all respects 

adequate, efficient, reliable and environmentally safe and which, consistent with these 

obligations, constitute the least-cost means of meeting the utility's service obligations." 220 

ILCS 5/8-401 (West 2006). As Illinois Bell Switching Station, recognized, adequate, efficient and 

reliable service is not tantamount to infallible service." Sheffler 2011,110166, at 11. 
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It is the last sentence of the foregoing citation which prompts CornEd to attempt to distort 

Heartland's allegations of a duty, and the breaches thereof, as those alleging a strict liability 

standard of "infallible service". That effort to distort in commences with the mis

characterization of each of the allegations of a breach of duty as "the same conclusory allegation: 

that CornEd had andlor has a duty to prevent all surges" Mot. 3. CornEd goes on to argue "there 

is no requirement that CornEd's service be perfect and free from power surges ...... " Mot. 4; 

that Heartland attempts "to subject CornEd to liability for any power surge, ..... ". Mot. 7; that 

Heartland attempts to impose an "obligation to insure customer's equipment" against power 

surges. Mot. 6. Regardless of whether the Commission determines that Heartland has, or has not, 

adequately pled CornEd's duties (at paragraphs 13), neither the allegations of duty, nor the 

allegations of conduct in violation of those duties (at paragraphs 14), sound in, or may be 

interpreted as, seeking to establish liability for any, every, or all power surges of every kind. 

Heartland's allegations relate solely to the particular power surge occurring February 2, 2011, 

and, as to that specific power surge, that CornEd was either negligent in permitting it to cause 

damage to Heartland's equipment, or that CornEd willfully disregarded a likelihood that it would 

occur. and cause damage to Heartland's equipment. 

Heartland has pled common law duties within the parameters of CornEd's statutory duty 

as articulated by the Court in Sheffler. However, should the Commission determine that the 

allegations of duty, in Count I and II (paragraphs 13 thereof), do not invoke Section 5/8-101, or 

are not articulated in the language of that statute, Heartland is patently capable of amending its 

pleadings in that regard, and must be provided that opportunity. A complaint should not be 

dismissed unless its is clear that no set off acts can be proved which entitle Plaintiff to relief. 
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Canel v Topinka, 212 Ill. 2d 311, 318, 818 NE 2d 311, 288 Ill. Dec. 624 (2004). 

As indicated above, common law principles of negligence must be applied to an analysis 

of the Complaint. A duty is the obligation to conform to a legal standard of reasonable conduct 

in light ofthe apparent risk, and what a person must do, or must not do, is a question of the 

standard of conduct required to satisfied the duty. Kay v Ludwick, 87 Ill. App. 2d 114, 230 NE 

2d 484. In such matters, a standard of care is the provision of reasonable diligence and care to 

avoid injury. Chicago and E.IR. Company v Reilly, 212 Ill. 506, 72 NE 454. "Due care" and 

"reasonable care", have been defined as that degree of care which would be exercised by ordinary 

prudent persons under the same or similar circumstances. Austin v Public Service Company, 299 

Ill. 112, 132 NE 458. The exercise of ordinary care, in any particular negligence action, becomes 

the due care appropriate in a particular case. Chicago, B.Q.R. Co. v Johnson. 103 Ill. 512. 

Willful or wanton conduct has repeatedly been stated as a failure, after knowledge of 

impending danger, to exercise ordinary care to prevent injury. Schneiderman v Interstate Transit 

Lines, Inc., 394 Ill. 569,69 NE 2d 393. A willful default, is defined as the failure to act despite 

knowledge ofthe circumstances and existing conditions, that such failure to act will naturally and 

probably result in an injury. Walldren Express and Van Company v Kurg, 291 Ill. 472,126 NE 

97. 

Although Heartland has not pled with specific reference to the statutory source of the duty 

raised in each case, the allegations, alleging both negligence and willful default, supply a factual 

basis for the allegations. Heartland does not make bare conclusory allegation. Each Count sets 

forth the specific instances of conduct by which the respective breaches of duty are alleged to 

have occurred. While CornEd argues that the allegations alleging breach of a duty, constitute no 
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more than conclusions of the pleader, that argument would impose an of unheard of pleading 

requirement, particularly where the instrumentalities of the damage are under the complete 

control of CornEd. Essentially, CornEd argues that simple factual allegations are insufficient, 

and that pleading evidence is necessary to state a cause of action. By example, CornEd argues 

that allegations are conclusions because Heartland has failed to allege "how" CornEd failed to 

monitor, control or limit the level ofthe electricity transmitted. "Or how" the equipment alleged 

not to have been properly maintained, should have been maintained. Similarly, as to allegations 

that CornEd failed to supply circuit breakers or fuses to adequately prevent that particular surge 

of electricity, CornEd argues that Heartland's burden, to state a factual allegation, requires 

Heartland to specify the specific devises and steps the allegations refer to. (Mot. at 3) CornEd 

suggests that factual allegations, which do not include evidence in support of the factual 

allegation, state only a conclusion. 

CONCLUSION 

The essence of CornEd's Motion is that no cause of action, for any customer's damaged 

equipment, is actionable because anything CornEd does, or doesn't do, in regard to the provision 

and maintenance of the instrumentalities with which it delivers electrical power, could be 

actionable because anything, and everything, it does or does not do, in every event, is justified in 

order to "provide adequate, efficient and least-costs service". (Mot. at 6) However, that is not 

the case. Neither is Section 5/8-10 1 is written in that fashion, nor does any Illinois case support 

that conclusory theory. For the reasons stated above, the tariff has no application to the 

allegations in the Complaint, its sufficiency must be addressed in terms of a common law 

analysis. The sole issues presented are whether Heartland has adequately stated common law 
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claims for negligence and willful conduct. Should the Commission determine that Heartland has 

failed to incorporate 220 ILCS 5/8-101 as the basis of the common law duties alleged in Counts I 

and II, the allegations themselves demonstrate a clear ability to amend in that regard, thereby 

precluding any dismissal with prejudice pursuant to 735 ILCS 5/2-619. 

WHEREFORE, Heartland Recycling, LLC, respectfully prays that CornEd's request for 

relief under Section 735 ILCS 5/2-619 be denied, and that Heartland be granted leave to amend 

its Complaint in order to allege respective duties pursuant to 220 ILCS 5/8-101. 

ABELSKI & ASSOCIATES, LTD. 
180 N. Michigan Avenue - Suite 1800 
Chicago, IL 60601 
312/236-7553 
Attorney No.: 11693 

///=:"?;:~~ 
Sidney Abelski, Attorney for Plaintiff 

CERTIFICATION 

> 

Under penalties as provided by law pursuant to 735 ILCS 5/1-109, the undersigned 
certifies that the statements set forth in this instrumen except as to matters 
therein stated to be on information and Ie and as to such matters the undersl ed certifies as 
aforesaid that she verily believes the same to be true. 

=-:--"""~~~~-
Sidney Abelski 
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