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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

 

COMMONWEALTH EDISON COMPANY ) 

       )      ICC Docket No. 11-0662 

Petition to determine the applicability of  ) 

Section 16-125(e) liability to events caused   ) 

by the February 1, 2011 Storm Systems  ) 

 

THE PEOPLE OF THE STATE OF ILLINOIS’S  

RENEWED MOTION FOR ADMINISTRATIVE NOTICE 

 

 The People of the State of Illinois, by Attorney General Lisa Madigan 

(“AG” or “the People”), submit the following two requests to supplement the 

record in this docket.  The two requests are for (1) administrative notice of 2008 

and 2009 ICC reliability reports available on the Illinois Commerce 

Commission’s (“Commission”) website and produced pursuant to Section 16-125 

of the Public Utilities Act (“Act”) and (2) the Commonwealth Edison Reliability 

Assessment Report and Customer Satisfaction Survey for the four years preceding 

the 2011.  Administrative Notice is necessary to reflect the information that the 

Commission regularly has available to it in exercising its expertise in utility 

regulation. 

1.  The People request that the Commission take administrative notice of 

the report the Staff submitted to the Commission on June 4, 2010, and 

the accompanying  Assessment of Commonwealth Edison Company 

Reliability Report and Reliability Performance for Calendar Year 

2008 (“the 2008 Assessment”) and Appendix under Section 

200.640(a) of the Commission’s Rules of Practice.  83 Ill. Admin. 
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Code 200.640(1), adopted by the Commission in ICC Docket 10-0397. 

The Staff Reports to the Commission and the accompanying 

Assessment and Appendix were created under the direction of Section 

16-125 (a)-(d), the same statute that governs the waiver request in this 

docket, are relevant to the issues in this docket, and should be 

considered by the Commission in assessing ComEd’s waiver request. 

2. The People request that the Commission take administrative notice of 

the Assessment of Commonwealth Edison Company Reliability Report 

and Reliability Performance for Calendar Year 2009 (“the 2009 

Assessment”) adopted by the Commission in ICC Docket 11-0512 on 

July 11, 2011. These reports were created under the direction of 

Section 16-125 (a)-(d), the same statute that governs the waiver 

request in this docket. 

3. The People request that the Commission take administrative notice of 

Commonwealth Edison’s Reliability Assessment Report and Customer 

Satisfaction Survey for the four years preceding the 2011 winter storm. 

In support of these requests, the People state as follows: 

1.   Request for Administrative Notice of Section 16-125 Reliability 

Reports. 

The Commission’s rules authorize administrative notice of “[a]nnual 

reports, tariffs, classifications and schedules regularly established by or filed with 

the Commission as required or authorized by law or by an order or rule of the 

Commission.” 83 Ill. Adm. Code 200.640(a)(3).  In this instance, it is appropriate 
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to take administrative notice of the Part 411 Reliability Reports filed with the 

Commission.  Section 16-125 of the Act directs that the Commission require 

reliability information reporting and that the Commission assess that reporting.  

220 ILCS 5/16-125(a)-(d).  At the same time, Section 16-125(e) obligates utilities 

to compensate consumers for losses under certain outage conditions, absent a 

waiver.  Clearly, the General Assembly expected the Commission to be informed 

about the condition of electric utilities’ systems prior to and during major outage 

events like storms and to use that information to determine whether the damage 

that followed storms was preventable. 

It is well established that the Commission, like other administrative 

agencies, is presumed to have expertise in the area subject to its jurisdiction.  

Commonwealth Edison v. Illinois Commerce Comm’n,  398 Ill. App.3d 510, 514 

(2d Dist. 2009).   Iowa-Illinois Gas & Elec. Co. v. Illinois Commerce Comm’n, 19 

Ill.2d 436 at 444 (1960).  This expertise is developed through regular reporting by 

entities subject to the Commission’s jurisdiction as well as through litigated 

proceedings such as rate cases.  The principle stated by the Ninth Circuit Court of 

Appeals in an appeal involving a federal administrative deportation hearing, 

applies to Commission proceedings:   

“While in proceedings in court notice is quite restricted for 

adjudicative facts, it is broader in administrative proceedings. A 

case before an administrative agency, unlike one before a court, “is 

rarely an isolated phenomenon, but is rather merely  one unit in a 

mass of related cases ... [which] often involve fact questions which 

have frequently been explored by the same tribunal.” Walter 

Gellhorn, Official Notice in Administrative Adjudication, 20 

Tex.L.Rev. 131, 136 (1941). 

 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1251&FindType=Y&ReferencePositionType=S&SerialNum=0342651972&ReferencePosition=136
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1251&FindType=Y&ReferencePositionType=S&SerialNum=0342651972&ReferencePosition=136
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Castillo-Villagra v. Immigration And Naturalization Service, 972 F.2d 1017, 1026 

(9
th

 Cir. 1992).  It is appropriate to use administrative notice of agency 

information and proceedings when an administrative agency has been established 

for the purpose of developing expertise in a certain subject matter, such as utility 

operations and regulation. 

 Illinois courts have approved the use of administrative notice of 

Commission reports and dockets in contested cases.  In City of Hurst v. Illinois 

Commerce Comm’n, 120 Ill.App.3d  354, 362-363 (5
th

 Dist. 1983), the Court 

affirmed a Commission order that had relied on administrative notice of annual 

reports and other rate proceedings.  The court said: 

The examiner took administrative notice of such annual reports for the 

years 1974 through 1978, found that the books and records of the 

Company were in substantial compliance with General Order 183, and 

found that the books, records and annual reports disclosed the activity in 

the plant accounts of the Company. Hurst presented no evidence that the 

examiner should not have accepted this evidence. We agree with the 

Commission's conclusion that it was “justified in placing reliance upon 

such documentary evidence prepared and maintained during the normal 

course of the Company's operations, especially when subjected to 

examination by a Commission Staff member.” To this extent and without 

deciding whether the evidence is hearsay, we believe McCormick on 

Evidence is instructive: 

 

“Many reasons support the open admission of hearsay and other legally 

incompetent evidence in administrative hearings. Foremost among them is 

the fact that the exclusionary rules do not determine the probative value of 

the proffered evidence. Professor Davis, the leading proponent that 

hearing officers should make no distinction between hearsay and 

nonhearsay evidence, makes the point this way. 

 

‘[T]he reliability of hearsay ranges from the least to the most reliable. The 

reliability of non-hearsay also ranges from the least to most reliable. 

Therefore the guide should be a judgment*363 about the reliability of 
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particular evidence in a particular record in particular circumstances, not 

the technical hearsay rule with all its complex exceptions.’ 

 

To require that a trial examiner refuse to admit hearsay makes no sense 

where there is no jury to protect and the trier of fact is equally exposed to 

the evidence whether he admits or excludes it. * * * Hearsay, of course, is 

not subject to current, in-court cross-examination, but that limitation 

affects the weight the evidence carries, not its admissibility.” McCormick, 

Evidence § 350, 841-42 (2d ed. 1972). (Cited in Nussbaum Trucking Inc. 

v. Illinois Commerce Com. (2nd Dist.1981), 99 Ill.App.3d 741, 748, 55 

Ill.Dec. 56, 60, 425 N.E.2d 1229, 1233.) 

 

We conclude that Hurst's objection regarding the hearsay character of the 

evidence presented is without merit. 

 

Later in its decision the Court said:  “In this case, the Commission amassed 

cumulative calculations from several rate cases in reaching the conclusion that a 

9.08% return is fair and reasonable. The Commission may properly take 

administrative notice of its own findings and orders.”  Id. at 364. 

 The Commission’s rules authorize it to take administrative notice of 

“Annual reports, tariffs, classifications and schedules regularly established by or 

filed with the Commission as required or authorized by law or by an order or rule 

of the Commission.”  83 Ill. Adm. Code 200.640(a)(3).   The Commission should 

take administrative notice of its own reports for administrative efficiency, 

convenience, and to recognize the Commission’s expertise derived from regularly 

filed annual reliability reports. This motion allows the Commission to provide 

other parties with the opportunity to respond to the request for administrative 

notice, and satisfies their due process rights to contest the material so noticed.  Id. 

at 200.640(c).  
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A.  Assessment of Commonwealth Edison Company Reliability Report 

and Reliability Performance for Calendar Years 2008 and 2009, 

Staff Report and Appendix. 

 

The Commission is charged with the responsibility to monitor the 

management of the state’s privately owned utilities and “keep informed as to their 

general condition,… and the manner in which their plants, equipment and other 

property owned, leased, controlled or operated are managed, conducted and 

operated, not only with respect to the adequacy, security and accommodation 

afforded by their service but also with respect to their compliance with this Act 

and any other law.”  220 ILCS 5/4-101.    The General Assembly provided 

specific direction to the Commission regarding reliability of the state’s electric 

utilities.   

In addition to providing that “the utility shall be responsible for 

compensating customers affected by that interruption for 4 hours or more for all 

actual damages, which shall not include consequential damages, suffered as a 

result of the power interruption”
1
 under certain circumstances absent a waiver, 

Section 16-125 of the Public Utilities Act provides detailed reporting 

requirements so that the Commission has the information it needs to properly 

monitor and assess the utility’s reliability performance on an ongoing basis.  

Section 16-125 provides in part: 

Sec. 16-125. Transmission and distribution reliability 

requirements.  

 

(a) To assure the reliable delivery of electricity to all customers in 

this State and the effective implementation of the provisions of this 

Article, the Commission shall, within 180 days of the effective 

                                                 
1
   220 ILCS 5/16-125(e). 
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date of this Article, adopt rules and regulations for assessing and 

assuring the reliability of the transmission and distribution systems 

and facilities that are under the Commission's jurisdiction. 

 

(b) These rules and regulations shall require each electric utility or 

alternative retail electric supplier owning, controlling, or operating 

transmission and distribution facilities and equipment subject to 

the Commission's jurisdiction, referred to in this Section as 

"jurisdictional entities", to adopt and implement procedures for 

restoring transmission and distribution services to customers after 

transmission or distribution outages on a nondiscriminatory basis 

without regard to whether a customer has chosen the electric 

utility, an affiliate of the electric utility, or another entity as its 

provider of electric power and energy. These rules and regulations 

shall also, at a minimum, specifically require each jurisdictional 

entity to submit annually to the Commission.  

 

(1) the number and duration of planned and unplanned outages 

during the prior year and their impacts on customers; 

 

(2) outages that were controllable and outages that were 

exacerbated in scope or duration by the condition of facilities, 

equipment or premises or by the actions or inactions of operating 

personnel or agents; 

 

(3) customer service interruptions that were due solely to the 

actions or inactions of an alternative retail electric supplier or a 

public utility in supplying power or energy; 

 

(4) a detailed report of the age, current condition, reliability and 

performance of the jurisdictional entity's existing transmission and 

distribution facilities, which shall include, without limitation, the 

following data: 

 

(i) a summary of the jurisdictional entity's outages and voltage 

variances reportable under the Commission's rules; 

 

(ii) the jurisdictional entity's expenditures for transmission 

construction and maintenance, the ratio of those expenditures to 

the jurisdictional entity's transmission investment, and the average 

remaining depreciation lives of the entity's transmission facilities, 

expressed as a percentage of total depreciation lives; 

 

(iii) the jurisdictional entity's expenditures for distribution 

construction and maintenance, the ratio of those expenditures to 

the jurisdictional entity's distribution investment, and the average 
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remaining depreciation lives of the entity's distribution facilities, 

expressed as a percentage of total depreciation lives; 

 

(iv) a customer satisfaction survey covering, among other areas 

identified in Commission rules, reliability, customer service, and 

understandability of the jurisdictional entity's services and prices; 

and 

 

(v) the corresponding information, in the same format, for the 

previous 3 years, if available; 

 

(5) a plan for future investment and reliability improvements for 

the jurisdictional entity's transmission and distribution facilities 

that will ensure continued reliable delivery of energy to customers 

and provide the delivery reliability needed for fair and open 

competition; and 

 

(6) a report of the jurisdictional entity's implementation of its plan 

filed pursuant to subparagraph (5) for the previous reporting 

period. 

 

(c) The Commission rules shall set forth the criteria that will be 

used to assess each jurisdictional entity's annual report and 

evaluate its reliability performance. Such criteria must take into 

account, at a minimum: the items required to be reported in 

subsection (b); the relevant characteristics of the area served; the 

age and condition of the system's equipment and facilities; good 

engineering practices; the costs of potential actions; and the 

benefits of avoiding the risks of service disruption.  

 

(d) At least every 3 years, beginning in the year the Commission 

issues the rules required by subsection (a) or the following year if 

the rules are issued after June 1, the Commission shall assess the 

annual report of each jurisdictional entity and evaluate its 

reliability performance. The Commission's evaluation shall include 

specific identification of, and recommendations concerning, any 

potential reliability problems that it has identified as a result of its 

evaluation. 

 

220 ILCS 5/16-125.  In response to these provisions, the Commission adopted 

Part 411 of its rules.  83 Ill. Adm. Code Part 411.  The Commission receives 

annual reports from electric utilities, which are posted on the Commission’s web 

site at  http://www.icc.illinois.gov/electricity/electricreliability.aspx . 

http://www.icc.illinois.gov/electricity/electricreliability.aspx
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The Staff is obligated to assess the annual reliability report of each electric 

utility and evaluate its reliability performance.  83 Ill. Adm. Code 411.140.  The 

Commission reviewed and adopted the Staff Assessment of ComEd’s reliability 

for 2008 and 2009 in ICC Dockets 10-0397 and 11-0512 on June 23, 2010 and 

July 11, 2011, respectively.  The 2008 and 2009 assessments included a Staff 

Report and an Appendix. 

 At the joint hearing with ICC Docket 11-0588, the People requested 

administrative notice of the Commission’s Assessment of Commonwealth Edison 

Company Reliability Report and Reliability Performance for Calendar Year 2008 

and marked it as Cross Exhibit 9.  ComEd objected to both administrative notice 

and to its admission as a cross exhibit and the People agreed to submit their 

request for administrative notice by motion to provide the parties the opportunity 

to respond to the request.   

 By this motion the People request administrative notice of the 

Commission’s Assessment of Commonwealth Edison Company Reliability Report 

and Reliability Performance for Calendar Year 2008 and the Commission’s 

Assessment of Commonwealth Edison Company Reliability Report and Reliability 

Performance for Calendar Year 2009 and the accompanying documents prepared 

pursuant to 83 Ill. Admin. Code 411.140(a) that were adopted by the Commission 

on June 23, 2010 and July 11, 2011 respectively.  ICC Docket 10-0397, Staff 

Report to the Commission, June 4, 2010 (and the Appendix to the Staff Report 

that accompanied the 2008 Assessment); Final Order (June 23, 2010) and ICC 

Docket 11-0512, Staff Report to the Commission, April 28, 2011 (and the 
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Appendix to the Staff Report that accompanied the 2009 Assessment); Final Order 

(July 11, 2011). 

 The 2008 and 2009 Assessments and the associated Staff Reports and 

Appendixes are legally relevant to the Commission’s application of Section 16-

125 and its waiver provision.  In its role as an expert agency, the General 

Assembly directed the Commission to collect transmission and distribution 

reliability information.  220 ILCS 5/16-125 (quoted above).    This information 

adds to the repository of knowledge that the Commission is expected to draw on 

in making its informed and expert judgment about technical issues relating to the 

operation of public utilities.  The information in the Reports goes to the heart of 

the question of whether the February 2011 storm damage was preventable under 

Section 16-125 and is thus essential for the Commission to fully assess the merits 

of the Company’s waiver request.  

As discussed above, in this docket, the Staff witness recommended that 

the Commission consider storm damage “unpreventable” according to the 

following two of four standards: 

1. The facilities involved with the interruptions were appropriately 

designed, constructed and maintained. The ability of electric 

distribution facilities to withstand adverse weather conditions or 

events is largely a function of the design and maintenance of those 

facilities. If the damage would not have occurred to facilities that 

were appropriately designed, constructed and maintained, then 

such damage cannot be classified as unpreventable. Thus, the 

Commission should require a showing that the facilities involved 

were appropriately designed, constructed, and maintained. 

…. 

4. The utility’s restoration effort was reasonable and did not 

contribute to the number or length of interruptions. If the utility 

could have reasonably restored power in 10 minutes, but did not 
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restore power for 10 hours and 10 minutes, then 10 hours of the 

interruption duration was preventable. 

 

Staff Ex. 1.0 at 15-17.  In addition, the People submitted testimony about 

equipment and maintenance practices that can prevent or aggravate the number 

and duration of storm outages.  E.g., AG Ex. 1.0 at 31.  While the Company 

testified that its system is properly designed, constructed, and maintained, the 

question before the Commission in this waiver docket is whether in fact there 

were known deficiencies or short-comings in the ComEd system that, if corrected, 

could have prevented the number and duration of the outages that affected 

customers in February 2011. 

Clearly, if the Commission is aware of deficiencies in equipment or other 

storm protection devices, and these facilities were not functional during the 

February 2011 storm, it is likely that ComEd’s distribution system was more 

severely damaged by snow, ice, wind and other weather conditions than otherwise 

would have been the case.  As a result, customer interruptions associated with 

damaged or vulnerable equipment may have been preventable and outage 

durations may have been unnecessarily extended.   

It is essential for the Commission to be aware of the repository of 

information about the condition of ComEd’s system that is regularly reported 

(independent of storm events) pursuant to Section 16-125 of the Public Utilities 

Act and maintained by the Commission in assessing ComEd’s waiver request 

under Section 16-125.   Further, the Commission should take administrative 

notice of the 2008 Assessment because it is cited by ComEd witnesses Hector 

Artze and Maggie Duque. In their rebuttal testimony, they argued that reliability 
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performance under normal, or non-storm, conditions is a good indicator of how 

the system will perform in a storm.
2
 In support of this position, they noted that 

Staff agreed, citing the 2008 Report to make this argument.
3
  The Commission 

has the right and the obligation to be aware of its own reports concerning storm 

and non-storm reliability performance.  Clearly the Company and its witnesses are 

aware of them.  See ComEd Ex. 10.0 at 6; ComEd Ex. 11.0 at 33-37; ComEd Ex. 

2.0 at 1 (ComEd witness Gannon is Director of Capacity Planning and Reliability 

Programs). 

ComEd inspects its 4kV and 12kV circuits on a four-year inspection cycle.   

ComEd Ex. 7.0 at 15.
4
  Therefore, information from up to four years prior to that 

point in time shows the general state of the system and is relevant to determining 

the maintenance and condition of the circuits. As the 2008 Report and the 

inspection report and photographs from 2009 found in the Appendix are less than 

four years from the February 2011 Storm, they are within the relevant time frame 

for assessing the condition of ComEd’s system.   

 Wherefore, the People request that the Commission take administrative 

notice of the April 15, 2010 report titled: Assessment of Commonwealth Edison 

Company Reliability Report and Reliability Performance for Calendar Year 2008, 

the Staff Report to the Commission concerning that report, and the Appendix to 

the Assessment and Report presented to the Commission on June 4, 2010 and 

                                                 
2
 Docket 11-0662, ComEd Ex. 10.0 at 6. 

3
 Id. 

4
 Docket 11-0662, ComEd Ex.  7.0 at 15:  “ComEd routinely inspects overhead facilities on 

circuits energized at 34 kV on a two-year cycle and circuits energized at 4kV or 12kV on a four-

year cycle per the  Overhead Distribution Circuit Inspection and Maintenance program.” 
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adopted by the Commission pursuant to its Final Order in Docket 10-0397 on 

June 23, 2010. 

B. Other Reliability Reports 

 In addition to the Commission Assessments mandated by Section 16-125, 

each electric utility must file a self-assessment that includes the reliability 

information identified in Section 16-125 (b) and (c).  ComEd has filed such 

reports for each year starting in 1998, and they are publicly available on the 

Commission’s website  

(http://www.icc.illinois.gov/electricity/electricreliability.aspx ).   Specifically, the 

People request that the Commission take administrative notice of ComEd’s 

“Reliability Assessment Report and Customer Satisfaction Survey” for the four 

years preceding the 2011, as those years correspond to the inspection and 

maintenance cycle ComEd follows for its distribution system.  This includes the 

report for 2011, 2010, 2009, and 2008. 

 These reports are prepared by the Company, and posted on the 

Commission’s web site for public review.
5
  As indicated by the statute, the reports 

include the Company’s assessment of, inter alia, (1) the number and duration of 

planned and unplanned outages during the prior year and their impacts on 

customers; (2) outages that were controllable and outages that were exacerbated 

in scope or duration by the condition of facilities, equipment or premises or by the 

actions or inactions of operating personnel or agents;  (3) a detailed report of the 

age, current condition, reliability and performance of the jurisdictional entity's 

                                                 
5
  See  http://www.icc.illinois.gov/electricity/electricreliability.aspx?type=c 

 

http://www.icc.illinois.gov/electricity/electricreliability.aspx
http://www.icc.illinois.gov/electricity/electricreliability.aspx?type=c
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existing distribution facilities; and  (5) a plan for future investment and reliability 

improvements for the jurisdictional entity's transmission and distribution facilities 

that will ensure continued reliable delivery of energy to customers and provide the 

delivery reliability needed for fair and open competition.  220 ILCS 5/16-125(b).  

Not surprisingly, given that the same statute covers the waiver request in this 

docket and the reliability reports, the data included in these reports cover many of 

the same issues raised in this docket.  The Commission can be expected to already 

know the contents of these reports, and the parties should be free to cite to them in 

their arguments to the Commission concerning ComEd’s waiver requests under 

Section 16-125(e). 

2. Conclusion 

 For the foregoing reasons, the People request that subject to other parties’ 

opportunity to respond, the Administrative Law Judge: 

  (1) take administrative notice of the Staff Report dated June 4, 2010, the 

Assessment of Commonwealth Edison Company Reliability Report and Reliability 

Performance for Calendar Year 2008  and the Appendix adopted by the 

Commission in ICC Docket 10-0397; and 

 (2) take administrative notice of the Assessment of Commonwealth Edison 

Company Reliability Report and Reliability Performance for Calendar Year 2009 

and the Staff Report dated April 28, 2011 adopted by the Commission in ICC 

Docket 11-0512 on July 11, 2011;  and 
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 (3) take administrative notice of the Commonwealth Edison Reliability 

Assessment Report and Customer Satisfaction Survey for the four years preceding 

the 2011; and  

 (4) for such other relief as is deemed just and reasonable. 

Respectfully submitted, 

 

People of the State of Illinois 

LISA MADIGAN, Attorney 

General 

 

By:  

___/s/______________________ 

Susan L. Satter 

Cathy Yu 

Assistant Attorneys General 

Public Utilities Bureau 

100 West Randolph Street 

Chicago, IL  60601 

 (312) 814-1104 

 (312) 814-8496 

SSatter@atg.state.il.us 

CYu@atg.state.il.us  
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