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Ameren Illinois Company (“AIC” or the “Company”), in accordance with the 
scheduling order of the Administrative Law Judges, respectfully submits these draft 
conclusions recommended to the Illinois Commerce Commission, along with AIC’s 
position statements.  
 
I. INTRODUCTION/STATEMENT OF THE CASE 

A. Procedural History 
B. Legal Framework and Standards 
C. Participation in EIMA/Formula Rates without AMI Plan Approval 

The ALJs asked the parties to respond to the question, “How does the 
Commission's recent rejection of Ameren Illinois Company’s advanced metering 
infrastructure plan in Docket No. 12-0244 affect Ameren’s status, if at all, as a 
participating combination utility under Public Acts 97-0616 and 97-0646?”  AIC believes 
the short answer to the ALJs’ question is that, at this time, the effect is not determinable. 

 
Since the time the ALJs posed the above question, the Company requested 

rehearing in Docket No. 12-0244, and in conjunction with that request, submitted a 
revised AMI Plan the Company believes addresses each of the concerns articulated by 
the Commission regarding the initial AMI Plan.  Subsequent to the filing of the Initial 
Briefs in this docket, the Commission granted rehearing in Docket No. 12-0244.  The 
Company believes the Commission will find the revised AMI Plan cost beneficial.  It 
believes such a result would moot the ALJs’ question here. 

 
If the revised AMI Plan is rejected, AIC points out it may appeal that decision.  It 

believes, in such circumstances, an appellate court could find the original or revised 
AMI Plan meets the requirements of the EIMA, thus, again, mooting the ALJs' question. 

 
If, under any scenario, the revised AMI Plan is rejected by the Commission or a 

court of law, AIC states it would have to evaluate and decide whether it would be 
appropriate to abide by the commitments of a participating utility under the EIMA absent 
an order approving an AMI Plan for the Company.  It explains whether to continue in 
such circumstances is a decision AIC would have to make in light of all the facts and 
circumstances knowable at the time, which could include the specific bases on which 
the Commission refused to approve the revised AMI Plan, the rationale in any judicial 
opinion regarding the review of the AMI Plan, the Company’s financial condition and 
ability to absorb risk, the approved revenues in this initial formula rate proceeding and 
other relevant factors.   

 
II. RATE BASE 

A. Overview 
B. Uncontested or Resolved Issues 

1. Gross Plant in Service (except for C.8) 
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AIC has included $5,185,572,000 total plant in service after projected plant 
additions in rate base.  This amount is not contested.  The Commission finds the 
amount to be reasonable and it is hereby approved. 

 
2. Accumulated Depreciation 

AIC’s proposed adjustment to accumulated depreciation, after projected plant 
additions, reduces rate base by $2,464,105,000.  This amount is not contested.  The 
Commission finds the amount to be reasonable and it is hereby approved. 

 
3. Plant Held for Future Use 

In its direct testimony, Staff proposed a $3,000 deduction to rate base for 
Allowance for Funds Used During Construction (AFUDC) amounts incorrectly charged 
to the Company’s Property Held for Future Use balance.  The Company acknowledged 
in discovery that the correction was not made until after 2010, therefore it was not 
reflected in its Property Held for Future Use Rate Base Information Appendix.  This 
correction was incorporated in AIC’s rebuttal testimony.  The Commission finds the 
Company’s proposed level of Plant Held for Future Use, as adjusted by Staff and 
agreed to by AIC, to be reasonable and it is hereby approved. 

 
4. ADIT – Deferred Compensation 

Staff, AG/AARP and CUB proposed an adjustment to reduce the electric 
jurisdictional portion of ADIT related to deferred compensation in the calculation of rate 
base.  In discovery, AIC agreed to include an adjustment in its rebuttal testimony to 
remove the electric distribution amounts for state and federal ADIT related to deferred 
compensation from rate base.  The adjustments are reflected on Ameren Exhibit 13.1, 
App 4, column (C), lines 1 and 2.  The Commission finds the Company’s proposed level 
of ADIT related to deferred compensation, as adjusted by Staff, AG/AARP and CUB and 
agreed to by AIC, to be reasonable and it is hereby approved. 

 
5. Materials and Supplies 

Staff recommended the Company modify its calculation of materials and supplies 
included in rate base from a year-end balance to a 13-month average.  Staff witness Ms. 
Jones stated since the balance of the materials and supplies account fluctuates from 
month to month, a 13-month average balance (December through December) evens out 
the highs and lows that occur throughout the year and provides a more reasonable 
amount to include in the rate base on which the Company earns a return.  AIC accepted 
this adjustment on rebuttal.  The Commission finds the Company’s proposed level of 
materials and supplies included in rate base, as adjusted by Staff and agreed to by AIC, 
to be reasonable and it is hereby approved.   

 
6. Cash Working Capital – Employee Benefits/Payroll Lead 

In his direct testimony, AG/AARP witness Mr. Brosch noted AIC witness Mr. 
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Heintz’s workpapers included calculations of payment dates and amounts for each 
element of employee benefits, including Medical and Dental plan payments, life 
insurance funding, 401k funding and pension plan funding.  However, in compiling the 
overall Employee Benefits lag day value, the Company did not include the calculated 
payment lag data for pensions.  So as to more completely account for cash flow 
patterns associated with Employee Benefits, Mr. Brosch accepted and included the 
Company’s calculations capturing the timing of pension funding payments within the test 
year Employee Benefits lag day value.  On rebuttal, AIC agreed to AG/AARP’s 
proposed adjustment to change the expense lead associated with pension expense.  
Adding pensions to the expense lead calculation for employee benefits increases the 
expense lead from 12.69 days to 15.97 days.  The Commission finds the latter expense 
lead to be reasonable and it is hereby approved. 

 
7. Customer Advances 

AIC deducted $24,222,000 from rate base for Customer Advances.  This 
represents the balance of cash advances received from customers as of December 31, 
2010 for construction attributable to AIC’s electric delivery services operations.  No 
party contested this reduction to rate base.  The Commission it to be reasonable and it 
is hereby approved. 

 
8. Customer Deposits 

AIC reduced its rate base by $28,829,000 to account for customer deposits.  The 
Company calculated this amount by utilizing the 13-month average of the total amount 
of jurisdictional customer deposits.  AIC believes use of a 13-month average balance 
corresponds with inclusion of 2010 interest on customer deposits in operating expense 
in the PBR formula template consistent with the Commission's Orders in prior AIC rate 
cases.  AIC also included an adjustment to add $144,000 to customer accounts 
expense for interest on customer deposits.  No party disputed these adjustments.  The 
Commission finds them to be reasonable and they are hereby approved. 

 
9. OPEB Liability 

AIC proposed an adjustment to reduce rate base by $71,858,000 for OPEB 
liability.  No party disputed that adjustment.  The Commission finds it to be reasonable 
and it is hereby approved. 

 
C. Contested Issues 

1. Cash Working Capital 

 Pass-Through Taxes Revenue Lag (a)

(i) AIC Position  

AIC proposed a revenue lag of 34.54 days for pass-through taxes, specifically, 
Energy Assistance Charges (“EAC”) and Municipal Utility Tax (“MUT”), in its cash 
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working capital calculation.  AIC witness Mr. Heintz testified this reflects the actual 
treatment of pass-through tax collections and remittances.   

 
Staff witness Mr. Kahle, AG witness Mr. Brosch and IIEC witness Mr. Rackers1 

all recommend that the revenue lag period associated with pass-through be set to zero 
days. AIC believes the crux of the dispute here is whether AIC’s cash working 
calculation should reflect the amount of time that AIC could hold pass-through taxes 
under the statutory remittance requirement, or the amount of time it actually does hold 
pass-through taxes before remitting them to the taxing authorities.  AIC states its cash 
working capital amounts reflect the latter.   

 
The Company believes this approach is consistent with the Commission’s Order 

in Docket No. 11-0282, which expressly rejected Staff’s proposal to use zero lag days 
for EAC.  Ameren Illinois Co., Order, Docket 11-0282 (Jan. 10, 2012), p. 13.   AIC notes 
in that docket, the Commission concluded, “Given the circumstances surrounding the 
EAC, the Commission does not believe that the adjustment sought by Staff is warranted.  
The Commission will revisit this issue, however, if AIC alters its EAC remittance 
schedule.”  Id.  AIC states it has not altered its EAC remittance schedule since that time; 
thus, there is no need to adjust AIC’s treatment of pass-through taxes.   

 
AIC points out Mr. Kahle and Mr. Rackers base their argument on AIC’s 

remittance of the taxes before it is statutorily required to do so.  AIC states this is merely 
a conceptual argument that AIC could hold the EAC funds for 35 days.  However, AIC 
notes, as Company witness Mr. Heintz explained, the cash working capital requirement 
attributable to pass-through taxes should be based solely upon the actual time during 
which AIC has access to funds and the date the funds are remitted to the taxing 
authority.  AIC reiterates it has one revenue source by which the Company collects the 
funds associated with the pass-through taxes—customers’ payment of their monthly 
utility bills.  Customers make only one payment of their bills; they do not remit the 
portion of the bill associated with pass-through taxes at an earlier time.  

 
AIC believes Mr. Kahle’s proposed treatment of pass-through taxes fails to 

accurately reflect the time the Company actually has access to the funds and is contrary 
to the record evidence, which reflects its actual practice.  AIC points out Mr. Kahle 
acknowledged at hearing that, under AIC’s actual remittance practice, AIC only has 
access to the EAC funds for 4 days and the MUT funds for only 14 days.  The Company 
believes the cash working capital calculation should reflect this, and it takes the position 
the Commission should continue to utilize AIC’s actual remittance practice, as it did in 
Docket No. 11-0282.  AIC contends, to the extent the parties opposing AIC’s position on 
pass-through taxes rely on the Commission’s Order in Docket No. 09-0306 (cons.) in 
support of their recommendation, they ignore the most recent Commission decision in 
Docket No. 11-0282. 

 
With respect to MUT, AIC notes the basis for Staff’s recommendation appears to 

                                                
1 Mr. Rackers’ recommendation relates to EAC only.  
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be Mr. Kahle’s interpretation of the EAC filing instructions.  AIC points out the issues 
and filing instructions Mr. Kahle discusses apply solely to the EAC.  Given this, the 
Company finds it curious Mr. Kahle provides no explanation as to why a revenue lag of 
zero days should be applied to the MUT.  As Company witness Mr. Heintz explained, 
municipal taxes are paid on the last business day of the month for the previous month.  
In other words, the taxes are paid on the due date in accordance with the municipal 
ordinances.  Thus, AIC states, its cash working capital calculation reflects its actual 
MUT remittance practice and no other timing is contemplated under the ordinances.  

 
AIC points out AG/AARP witness Mr. Brosch is the only witness to propose a 

zero revenue lag for the gross receipts taxes (“GRT”), which are not pass-through taxes.  
AIC believes Mr. Brosch provided no explanation as to why the GRT should be treated 
the same as pass-through taxes and thus believes his recommendation should be 
rejected.  

 
(ii) Commission Conclusion 

With respect to pass-through taxes, Staff, AG/AARP and IIEC propose to apply 
zero revenue lag days, arguing: enabling legislation requires the funds to be remitted to 
the taxing authorities at a time after AIC actually remits the funds; pass-through taxes 
are not revenue; AIC provides no service and did nothing to earn pass-through taxes; 
and investors have provided no investment related to the collection of pass-through 
taxes.  AIC, on the other hand, believes pass-through taxes should be reflected in the 
cash working capital analysis due to the actual timing difference between AIC’s receipt 
of funds and its remittance of the same to the taxing authorities.  AIC explains its 34.54-
day revenue lag accurately reflects the actual timing of the billing, collection, processing 
and bank float associated with customers’ payments during the test year. 

 
The Commission reviewed the arguments and, as it has previously found, in the 

context of the cash working capital requirement, it is unable to discern a meaningful 
difference between pass-through taxes and most other expenses. Customers pay their 
bills, including pass-through taxes, providing AIC with cash.  AIC makes cash payments, 
including pass-through taxes, to those entities that have a rightful claim.  Again, in the 
context of the cash working capital requirement, pass-through taxes are no different 
than State or Federal income taxes or employee payroll expense.   

 
In addition, in AIC’s last rate case, the Commission noted it would revisit the 

issue if AIC alters its EAC remittance schedule.  The record in this proceeding evinces 
AIC has not altered its remittance schedule.  Therefore, there is no need for the 
Commission to revisit its prior decision on this issue.  Thus, the Commission concludes 
that Staff, AG/AARP, and IIEC’s proposed adjustment to the cash working capital 
requirement associated with EAC is inappropriate and is hereby rejected.  AIC’s 34.54-
day revenue lag accurately reflects the actual timing difference between AIC’s receipt of 
funds and its remittance of the same to the taxing authorities, and it is approved. 

 
In addition, because the only basis for Staff’s recommendation regarding MUT 

appears to be its interpretation of EAC filing requirements, the Commission finds that 
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proposal likewise is inappropriate and it also is hereby rejected.  Finally, the 
Commission notes AG/AARP has offered no explanation for their recommendation 
related to GRT, which are not pass-through taxes.  As such, that recommendation also 
is rejected. 

 
 Revenue Collection Lag (b)

(i) AIC Position  

The Company asserts a key component of the cash working capital calculation is 
the revenue lag, which measures the elapsed time between the delivery of the 
Company’s product (i.e., electricity) and its ability to use the funds received as payment 
for the delivery of that product.  A component of the revenue lag is the collection lag.  
The collections lag, AIC explains, is the average amount of time customers take to pay 
their utility bills after the bills are mailed.  For the purposes of determining its cash 
working capital requirement, AIC states it calculated the collection lag using an analysis 
of actual aged receivables data from the Company’s Customer Service System.  The 
weighted aged receivables for the twelve months ended September 30, 2010 were then 
adjusted to reflect potentially uncollectible receivables.  The average collection lag was 
determined to be 30.67 days.  AIC notes that use of this aged receivables methodology 
was recently approved in Docket No. 09-0306 (cons.), where the Commission agreed 
that the actual weighted-average number of collection days should be used in the 
determination of cash working capital costs.  Central Ill. Pub. Serv. Co. et al., Order on 
Reh’g, Docket 09-0306 (cons.) (Nov. 4, 2010), p. 56.  AIC therefore opposes IIEC and 
AG/AARP’s recommended collection lags of 21 days and 22.04 days, respectively.  

 
IIEC witness Mr. Rackers recommends the Commission use a 21-day collection 

lag based on the payment periods specified in Ill. Adm. Code § 280.90.  AIC contends 
that position should be rejected for several reasons.  First, AIC believes the 21-day lag 
represents an arbitrary lag amount.  The Company points out, as the Commission found 
(on rehearing) in Docket No. 09-0306 (cons.), it is appropriate to use actual collection 
lag information to determine cash working capital requirements.  Central Ill. Pub. Serv. 
Co. et al., Order on Reh’g, Docket 09-0306 (cons.) (Nov. 4, 2010), p. 56.  The Company 
also notes in recent Docket No. 11-0282, the Commission accepted AIC’s proposed 
collection lag of 30.67 days based on the same actual aged receivables methodology 
AIC uses in this proceeding.  Ameren Illinois Co., Order, Docket 11-0282 (Jan. 10, 
2012), pp. 13-14.  AIC also points out that Staff agrees with the Company and 
acknowledged the Commission in many other proceedings has accepted the 
Company’s method.  Further Staff believes the evidence in the instant proceeding 
supports the collection lag days as proposed by the Company.   

 
AIC also takes the position Rule 280.90(c) only establishes a minimum number 

of days between the date the bill is postmarked and the due date for payment of the 
bill—21 days.  83 Ill. Adm. Code § 280.90(c).  That rule, AIC contends, does not 
establish or reflect the actual payment practices of AIC’s customers.  Mr. Rackers’s 
recommendation is not an average of any payment data and does not reflect any real or 
measured customer payment pattern.  AIC emphasizes Mr. Rackers has provided no 
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study, analysis, actual data, or other empirical evidence that supports the conclusion 
that the 21-day period is representative of AIC’s customers’ payment patterns.  The 
Company notes Mr. Rackers admits his recommendation does not account for the 
additional two-day grace period provided for by the Commission’s rules, before late fees 
can be assessed for mailed payments, and the effect of that grace period on customer 
payment practices.  AIC contends Mr. Rackers admits his proposed 21-day collection 
lag is nothing more than a proxy for a properly calculated collection lag.  AIC states his 
21-day limit is simply an arbitrary substitution for actual data.  AIC argues an arbitrary 
substitution is not needed because AIC has prepared a lead-lag study that provides 
actual calculated collection lags based on actual customer payments.  For these 
reasons, AIC contends the Commission should reject IIEC’s 21-day collection lag.   

 
AIC also contends the Commission should reject AG/AARP witness Mr. Brosch’s 

recommendation to insert the reasonable grace period assumptions he alleges were 
used in ComEd’s calculations approved by the Commission in Docket No. 10-0467 in 
AIC’s revenue collection lag.  AIC points out Mr. Brosch admits the ComEd grace period 
assumptions are completely arbitrary.  He nevertheless applies those grace period 
assumptions to modify the midpoints used in AIC’s aged accounts receivable analysis.  
AIC contends Mr. Brosch takes exception to AIC’s use of aged accounts receivables to 
calculate collection lag on one hand, but relies upon an aged receivables analysis, with 
an adjustment, to arrive at his proposed collection lag.  Thus, on the one hand, Mr. 
Brosch criticizes AIC’s analysis because of certain assumptions it utilizes, and on the 
other hand, superimposes an adjustment proposed by another company for its aged 
receivables analysis, in a different proceeding, to AIC’s aged receivables.  In addition, 
the Company emphasizes the record in this proceeding does not demonstrate that 
ComEd’s adjustment has any applicability to AIC or its customers’ payment patterns.  In 
Briefs, AG also argues for adoption of its position based on what it alleges is the 
practice in other jurisdictions.  AIC points out, however, that AG does not cite to any 
final orders or explain why the practices of other utilities, not shown to be comparable to 
AIC, in other jurisdictions, not shown to be comparable to Illinois, has any relevance to 
this case. 

 
 
AIC further points out in addition to being based on actual data, AIC’s collection 

lag is in line with those approved for other Illinois utilities.  AIC has proposed a collection 
lag of 30.67 days in this proceeding.  It notes the Commission has previously approved 
collection lags for Nicor of 33.76 days; Peoples Gas Light and Coke of 32.72 days; 
North Shore Gas Company of 23.24 days; MidAmerican Energy Company of 25.68 
days; and ComEd of 36.32.  See also Northern Illinois Gas Co. d/b/a Nicor Gas Co., 
Order, Docket 08-0363 (Mar. 25, 2009); Peoples Gas Light and Coke, Order, Docket 
09-0166 (cons.) (Jan. 21, 2010); MidAmerican Energy Co., Order, Docket 09-0312 (Mar. 
24, 2010); Commonwealth Edison Co., Order, Docket 10-0467 (May 24, 2011).  Thus, 
AIC asserts it’s collection lag compares favorably to other utilities’.  AIC further notes, 
even with grace periods, AIC’s collection lag is less than that approved in either of 
ComEd’s last two rate cases (Docket Nos. 10-0467 and 11-0721).   
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AIC also argues the Commission should reject Mr. Brosch’s proposal that, in 
future rate proceedings, AIC be required to calculate the collections lag based upon 
what Mr. Brosch deems to be generally accepted methods: 1) a study of the timing of 
customers’ actual remittances; or 2) daily accounts receivable turnover.  AIC asserts 
these proposals are unnecessary.  First, AIC explains, as the name implies, a customer 
remittance analysis examines the timing of actual payments made by customers. AIC 
explains this would exclude any customer bills that have not been paid.  Therefore, AIC 
believes such analysis is biased towards customers that pay their bills on time and 
ignores (or penalizes AIC for) those customers that have outstanding balances.  Second, 
AIC asserts the additional studies proposed by Mr. Brosch would result in additional 
cost, and the Company believes Mr. Brosch failed to demonstrate such studies would 
produce a materially better result.  AIC concludes Mr. Brosch has offered no valid 
reason for discarding the Commission-accepted methodology, or any compelling basis 
for the additional study (and resultant cost) he recommends. 
 

(ii) Commission Conclusion 

The Commission believes it is appropriate to use actual collection lag information 
to determine cash working capital requirements.  The Commission's review of the 
record indicates that AIC actually has collected revenues associated with late payments. 
This fact suggests that some customers pay their bills after the dates specified in the 
Commission's rules because, if all customers paid their bills by the time specified in the 
Commission rules, it would not be possible for AIU to collect late fees.  The Commission 
believes this runs counter to IIEC’s proposal to use a 21-day collection lag based on the 
rule establishing the minimum number of days between the date a bill is postmarked 
and the due date for payment and AG/AARP’s proposal to incorporate grace period 
assumptions in the revenue collection lag.  The Commission believes, inherently, if a 
customer does not pay its bill in a timely manner, it will be necessary for a utility to 
finance its operations in interim with an alternate source of capital.  This is the entire 
reason for a cash working capital allowance and a lead/lag study.  

 
AIC has calculated its proposed collection lag using actual data and  a 

methodology previously approved by the Commission for both AIC and other utilities.  
IIEC and AG/AARP’s counter recommendations rely on arbitrary assumptions. The 
Commission is of the opinion the methodology espoused by AIC, and supported by Staff, 
is the most appropriate for calculating AIC's cash working capital allowance.  It is hereby 
approved. 

 
The Commission also believes the additional study recommended by AG/AARP 

for AIC’s future rate proceedings is unnecessary.  The Commission declines to adopt 
that proposal. 

 
 Income Tax Lead and Lag (c)

(i) AIC Position  

AIC states it utilized statutory tax rates and payment dates when determining 
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cash working capital, consistent with Commission practice of not considering current 
and deferred income taxes separately for the purposes of calculating cash working 
capital.  AIC points out the Commission has a long-standing practice of setting AIC’s 
income tax expense based on statutory tax rates and payment dates when calculating 
income tax expense for revenue requirement purposes.  AIC explains it does not 
distinguish between current and deferred tax expense for cash working capital purposes. 
Nor does AIC include permanent tax differences in its income tax expense calculation.   

 
AIC contends the Commission should reject AG/AARP witness Mr. Brosch 

recommendation that revenue lag and expense lead days be set at zero for income 
taxes in the cash working capital analysis.  That recommendations is based on Mr. 
Brosch’s contention AIC’s 2010 income taxes currently payable are negative and, more 
than 100% of AIC’s 2010 income taxes are actually non-cash deferred income taxes, for 
which there is no current period cash flow that could contribute to cash working capital.  
AIC argues that recommendation is not valid for setting its rates because it not only is 
inconsistent with Commission practice, but also disrupts the balance between the 
ratemaking cost of service and the inputs to the cash working capital calculation.  AIC 
explains the differentiation between current and deferred income tax expenses can 
swing between rate filings, reflecting then current tax laws.  The use of statutory tax 
rates and payment dates maintains a consistent treatment of income tax expense for 
ratemaking purposes and avoids such swings in balances.  AIC asserts the Commission 
and its Staff have accepted AIC’s calculation of income tax expense based on the 
statutory tax rates and payment dates in prior rate proceedings.   

 
AIC also contends Mr. Brosch’s belief income tax expense can be calculated 

using statutory rates and at the same calculated differently for cash working capital 
purposes is not valid, consistent or workable and produces different results.  AIC further 
contends, as with any operating cost of service, the levels of income tax expense 
included in cash working capital must align with the level of such costs included in the 
calculation of revenue requirement.  Otherwise, the two calculations will not create a 
proper balance between the ratemaking cost of service and the inputs to the cash 
working capital calculation.  AIC also asserts simply because it may not have a cash 
outlay in 2010 for current income taxes does not imply that the same will continue with 
future formula rate filings.  The Company contends Mr. Brosch does not offer a 
workable alternative for when AIC has a current income tax cash outlay.   

 
AIC also believes Mr. Brosch’s reliance on ComEd/s formula rate case, Docket 

No. 11-0721, is inapposite because ComEd calculates income tax expenses based on 
actual rather than statutory rates.  Accordingly, AIC asserts, the two methodologies are 
not aligned.  

 
(ii) Commission Conclusion  

As recognized by both Staff and AIC, the Commission has a long-standing 
practice of not considering current and deferred income taxes separately.  Both AIC and 
Staff’s treatment of deferred income taxes for cash working capital is consistent with 
that practice.  AG/AARP’s proposal to set income tax lead and lag days to zero is not.  
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The Commission believes AIC and Staff’s treatment of deferred income taxes for cash 
working capital purposes is reasonable and it is hereby approved. 

 
 Vacation Pay (d)

(i) AIC Position  

AIC disagrees with Staff, AG/AARP and CUB’s proposal to deduct from rate base 
the accumulated liability for vacation pay on AIC’s balance sheet.  AIC contends the 
adjustment is improper ratemaking because the liability balance is not a source of non-
investor supplied funds.  AIC points out CUB and AG/AARP justified their adjustment 
based on the fact AIC’s cash working capital study did not reflect the longer lag in 
payment for vacation pay.  AIC states it agreed to modify its calculation of payroll 
expense lead days to reflect the longer lag between the accrual and payment of 
vacation expense.  AIC believes this is the proper ratemaking adjustment to reflect the 
longer lag in payment for vacation pay expense.  

 
 AIC asserts CUB and AG/AARP balked at AIC’s adjustment as insufficient 

because it did not reflect the full impact of the vacation accrual.  AIC responds it is 
improper to adjust payroll and withholding expense lead calculation to reflect anything 
other than the incremental variation in the annual accrual.  AIC explains that the 
incremental variation in accrued expense is the only change reflected in the income 
statement, and thus, it should be the only change that is reflected in AIC’s cash working 
capital when looking at the timing of cash receipts and cash operating statements for 
2010.  AIC maintains that while the AG and CUB contest the validity of AIC’s adjustment 
to cash working capital, they do not offer a revised adjustment to the payroll expense 
lead.  AIC believes this demonstrates their proposed adjustment to deduct the accrual is 
not driven by adherence to proper accounting and ratemaking principles, but by a desire 
to make the largest reduction to rate base (and revenues through rates).   

 
(ii) Commission Conclusion 

The Commission believes AIC’s adjustment to cash working capital to reflect the 
longer lag between accrual and payment of vacation expense is sound and should be 
adopted.  As AIC points out, although AG and CUB contest the Company’s adjustment 
as insufficient, those parties fail to offer a corresponding revised payroll expense lead 
adjustment.  AIC’s adjustment reflects adherence to accounting and ratemaking 
principles related to vacation pay and is appropriate.  It is hereby approved. 
 

2. ADIT – FIN 48 

 AIC Position (a)

AIC notes the issue of FIN 48 liabilities is a relatively new to the Commission.  As 
AIC explains, FIN 48 instructs public companies how to analyze, quantify and account 
for the consequences of tax positions that may be disputed by the taxing authorities.  
The Company believes FIN 48 requires the amount of tax that AIC and its outside 
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auditors have concluded more likely than not eventually will be paid to the taxing 
authorities in connection with uncertain tax positions to be reflected on the AIC’s 
balance sheet as a tax liability.  Related interest and penalties must also be accrued.   

 
AIC disagrees with Staff and certain Intervenors’ contention that AIC’s FIN 48 

liabilities of approximately $40 million are of the same character as ADIT and should be 
deducted from rate base for the same reason ADIT is deducted from rate base; i.e., 
because ADIT represents a source of cost-free capital to the utility.  AIC asserts, on 
their face, FIN 48 liabilities share similar characteristics with conventional ADIT liabilities 
in the sense that both can be considered a "loan" from the government.  In both cases, 
AIC explains, the term of this “loan” is the period between when taxes are due and 
when they are actually paid.  However, AIC points out, with respect to FIN 48 liabilities, 
unlike ADIT, interest and penalties will be assessed from the date the return was filed 
until the additional taxes are paid.  Moreover, the utility will not know when the tax must 
be paid until the IRS completes its review of the underlying tax position.  AIC explains, 
in the meantime, the utility records the difference between the taxes paid and the 
additional tax and penalties the IRS “more likely than not” will eventually asses as a FIN 
48 liability.   

 
According to AIC for Staff and Intervenors’ position is that because the utility has 

access to FIN 48 amounts until those amounts are paid, these are “non-investor 
supplied funds” which should be treated as ADIT.  AIC contends there are several 
problems with this theory.  First, regardless of what one considers to be the “source” of 
FIN 48 amounts, these amounts, unlike ADIT, are not available to the utility to invest in 
rate base.  AIC states the book/tax timing difference represented by ADIT reverses over 
time on a predictable schedule.  The Company points out that the utility knows how 
much non-investor supplied capital will be available to it and over what period of time. 
However, FIN 48 amounts, AIC asserts, could become payable at any time.  AIC 
explains the timing of repayment is solely a function of action by the IRS.   

 
Second, AIC points out, interest and penalties do not accrue on amounts that 

represent ADIT.  The Company emphasizes that ADIT truly represents a “cost-free” 
source of capital.  Again, the Company emphasizes FIN 48 amounts are not interest 
free; there is a cost associated with the use of these funds, and no one advocating a 
rate base adjustment for FIN 48 proposes to include this cost in the revenue 
requirement.   

 
Third, and most importantly, deducting FIN 48 balances from rate base unfairly 

punishes utilities that take aggressive tax positions that benefit ratepayers.  The 
Company believes it is unreasonable in the first instance to disregard expert judgment 
that FIN 48 balances more likely than not will be repaid to the government.  The 
Company maintains that if FIN 48 balances are paid to the government, these funds are 
not, by definition, “available” to the utility, on a “cost-free” basis or otherwise.  
Conversely, the Company notes, if the utility does prevail and the deductions are 
allowed, the FIN 48 balances will be re-characterized as ADIT and deducted from rate 
base in a future proceeding.   
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AIC emphasizes that if a utility never asserts its uncertain tax position, the 

incremental rate base reduction arising from the potential re-characterization of FIN 48 
to ADIT cannot happen.  Consequently, AIC asserts, it is in the customers' best 
interests for the Commission to encourage the Company to take prudent, educated and 
informed tax positions.  However, AIC notes, when funds produced by the assertion of 
an uncertain tax position are treated as cost-free capital, it is not in the Company's 
interest to take more aggressive tax positions because a rate base reduction occurs for 
sums that are likely to be repaid with interest when assessed by the government.  AIC 
therefore believes it would be better off not taking the uncertain position.   

 
The Company points out that CUB witness Mr. Ralph Smith recently wrote a 

paper on FIN 48.  In it, he acknowledges the interest of the utility and its customers 
should be aligned.  He further recognizes there is an economic cash flow benefit of 
accelerating tax deductions and contends the rate process should encourage the utility 
to make tax decisions that are prudent economically.  AIC notes other state 
Commission’s have echoed Mr. Smith’s sentiment in their ratemaking treatment of FIN 
48 liabilities. AIC points to recent decisions from the Missouri Public Service 
Commission and the Kentucky Public Service Commission which declined to treat FIN 
48 liabilities as ADIT and remove them from rate base.  AIC notes the Missouri 
Commission specifically found both ratepayers and shareholders benefit when the utility 
takes an uncertain tax positions because saving money on taxes reduces the utility’s 
bottom line and concluded the best way to encourage the utility to take uncertain tax 
positions was to treat it fairly in the regulatory process.  

 
 Commission Conclusion (b)

There appears to be no dispute that ratepayers benefit when AIC takes an 
uncertain tax position with the IRS because it reduces income tax expense.  The 
Commission agrees with AIC that this practice should be encouraged, not discouraged.  
The best way to encourage AIC to take uncertain tax positions is to treat it fairly with 
respect to such positions.  The Commission does not believe it is fair to include FIN 48 
liabilities as ADIT, as Staff and Intervenors suggest, because, if the IRS allows the 
deduction, ratepayers will benefit from the tax deferral.  However, if the outcome before 
the IRS matches that anticipated by AIC and its experts is more likely than not to 
occur—the deduction is disallowed—rate base would be reduced by an amount of funds 
AIC no longer has.  Further, AIC could be required to pay interest and penalties, a cost 
not reflected in Staff or AG’s proposals.   

 
The Commission concludes there is no equitable principle that justifies providing 

a benefit to ratepayers for the temporary use of funds that did not come from ratepayers 
and which are likely to be repaid with penalties and interest.  Under Staff and 
Intervenors’ approach, when AIC pays FIN 48 funds to the taxing authorities, as is it 
more likely than not will do, ratepayers will keep the rate base deduction until the next 
rate case, but AIC will not get to keep the underlying funds. This is an untenable result 
cannot be sanctioned.  The Commission rejects Staff and Intervenors’ recommendation 
to reduce rate base by AIC’s FIN 48 liabilities.  
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3. ADIT – Projected Additions 

 AIC Position (a)

AIC explains, in establishing initial formula rates, Section 16-108.5(c)(6) of the 
EIMA requires adjustments to the FERC Form 1 data to reflect "projected plant 
additions and correspondingly updated depreciation reserve and expense for the 
calendar year in which the tariff and data are filed."  AIC points out no party disputes the 
Company’s adjustments for projected plant additions, depreciation reserve and 
depreciation expense are appropriate.  However, Staff and Intervenors interpret the 
EIMA also to require an adjustment to rate base to reflect ADIT generated by 2011 and 
2012 plant additions.  The Company believes that position is contrary to law. 

 
First, AIC argues Staff and Intervenors read a requirement into the EIMA that is 

not there.  The Company emphasizes the EIMA requires adjustments to three specific 
FERC Form 1 rate inputs: (1) projected plant additions, (2) depreciation reserve and (3) 
depreciation expense.  AIC contends the legislature was presumptively aware that 
these three rate inputs do not represent the totality of costs and investments that must 
be reflected in rates.  Indeed, AIC asserts, the legislature was specifically aware of prior 
controversy concerning whether rate base adjustments for future plant investment must 
include “offsetting” adjustments for ADIT associated with the investment.  See 220 ILCS 
5/16-108.5(j), citing Commonwealth Edison Co. v. Ill. Commerce Comm'n, 405 Ill. App. 
3d 389 (2d Dist. Sept. 30, 2010), appeal denied, 350 Ill. Dec. 350 (Mar. 30, 2011).  AIC 
stresses the legislature knew what ADIT is, and it determined not to require an 
adjustment to ADIT in establishing formula rates.  AIC further contends, by requiring 
adjustments to three specific rate inputs, the legislature is presumed to have 
intentionally excluded adjustments to other non-enumerated rate inputs.  See Northern 
Moraine Wastewater Reclamation Dist. v. Illinois Commerce Comm'n, 392 Ill. App. 3d 
542, 565, 912 N.E.2d 204, 225 (2nd Dist. 2009) (“Under the principle of inclusio unius 
est exclusio alterius, the enumeration of one thing in a statute is construed as the 
exclusion of all others.”); State v. Mikusch, 138 Ill. 2d 242, 250 (1990) (“It is established 
in statutory construction that the expression of certain exceptions in a statute will be 
construed as an exclusion of all others.”); New Jersey v. Delaware, 552 U.S. 597, 634 
(2008). 

 
AIC also takes the position Staff and Intervenors’ proposed adjustment is 

contrary to law is because it would have the effect of establishing initial rates, and 
reconciling these rates, with figures that do not represent “actual costs.”  The Company 
points out the objective of performance-based formula rates is to “specify the cost 
components that form the basis of the rate charged to customers with sufficient 
specificity to operate in a standardized manner and be updated annually with 
transparent information that reflects the utility's actual costs to be recovered during the 
applicable rate year . . . .”  220 ILCS 5/16-108.5(c).  The Company explains ADIT for 
2011 and 2012 plant additions cannot be gleaned or derived from the 2010 FERC Form 
1.  Further, AIC notes Staff and Intervenors’ calculations range between approximately 
$108 and $173 million.  AIC contends this hardly can be said to constitute “transparent 
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information” reflecting “actual costs” that will flow through to rates in a “standardized 
manner.”  AIC states that where the EIMA requires rates to be set and subsequently 
reconciled based on “actual costs,” Staff and Intervenors instead propose to establish 
rates based on speculation about what they think the balance of ADIT may be in the 
future.  AIC argues the EIMA precludes this sort of guesswork.  It believes the 
legislature determined that FERC Form 1 provides the most suitable source of 
“transparent information that reflects the utility’s actual costs.”  AIC explains ADIT 
arising from projected plant additions cannot be readily determined; a fact confirmed by 
the large variances in the Staff and Intervenor proposals.  

 
In response to Staff and Intervenors’ claim that ADIT for future investment must 

be deducted from rate base to prevent rate base from being overstated, AIC responds 
Staff and Intervenor’s reliance on a traditional rate case in support of that proposition is 
of no import here.  AIC points out rates established in a “traditional” Article IX rate case 
are presumptively just, reasonable and adequate until the Commission approves new 
rates in a subsequent proceeding.  If the utility over- or under-recovers during the rate-
effective period, there is no allowance for a refund to customers or a true-up for the 
utility.  Given the uncertainty about how long rates will be in effect, combined with the 
lack of any mechanism to deal with over- or under-recovery, AIC explains there is an 
emphasis in traditional ratemaking on ensuring that the test year revenue requirement 
reflects future investment and expense as accurately as possible.   

 
However, AIC contends, formula ratemaking is different.  There is no “test year” 

under formula rates; historical costs are not adjusted for “known and measurable” 
changes; forecasts are not prepared to develop a revenue requirement for a future 
period.  In fact, in traditional ratemaking, actual costs incurred by a utility are relevant 
only insofar as they establish a starting point for developing a test year.  AIC contends 
under the EIMA, however, AIC’s initial formula rates are to be calculated using “actual 
costs” as reflected in the 2010 FERC Form 1, adjusted for plant additions, depreciation 
reserve and depreciation expense through 2012 (the “calendar year” in which AIC filed 
its formula rate plan).  AIC maintains that there is an obvious reason that the General 
Assembly included the adjustment for projected plant and depreciation reserve and 
expense: in a period of significant incremental capital expenditures, it intended to lessen 
the regulatory lag in the utilities recovering their capital expenditures so that they have 
the cash on hand to make the investments.  The Company believes there is an equally 
obvious reason that other parties propose to adjust ADIT: they intend to delay the 
revenues that participating utilities can recover in rates.   

 
AIC takes the position that formula rates will not reflect ADIT on projected plant 

does not mean rate base will be overstated.  By the time rates are in effect for each 
successive update proceeding, AIC will have actually incurred the capital costs for that 
projected year.  Further, the Company points out, even if Staff and Intervenor’s position 
was theoretically sound under traditional ratemaking priniciples, it is irrelevant for 
formula ratemaking purposes.  This is because, as AIC underscores, formula rates are 
to be established based on “actual costs” and reconciled annually with “actual costs.”  
Accordingly, initial rates must reflect actual ADIT as reported in the 2010 FERC Form 1.  
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AIC explains that when initial rates are reconciled in 2013, the 2012 FERC Form 1 will 
report actual ADIT recognized in AIC’s books for calendar year 2012.  Any over- or 
under-recovery produced by rates in effect during 2012 will show up as an adjustment 
to rates established in 2013 (and effective as of January 2014).  Therefore, AIC 
contends, establishing and reconciling rates based on actual costs ensures customers 
pay rates based on actual costs. 

 
 Commission Conclusion  (b)

The Commission believes Staff and Intervenors’ adjustment to rate base to 
reflect ADIT generated by 2011 and 2012 plant additions is based on a misinterpretation 
of the applicable law.  The EIMA specifically requires three adjustments to FERC Form 
1 rate inputs, and ADIT is not one of them.  The Commission cannot, under basic 
canons of statutory construction, conclude this is the result of legislative oversight.  Staff 
and Intervenors’ position is also contrary to the EIMA’s mandate that initial formula rates 
be established, and then reconciled, based on actual costs.  Because the adjustment 
proposed by Staff and Intervenors is contrary to law, the Commission declines to adopt 
it.   

 
4. Accrued Vacation Pay as Operating Reserve 

 AIC Position  (a)

The crux of the parties’ adjustment to deduct the accrued liability for vacation pay 
from rate base—and the crux of the Commission’s rate base deduction in ComEd’s 
formula rate proceeding—is the premise that the accrual represents a source of non-
investor supplied capital.  That premise however is inherently false.  AIC accrued and 
paid out vacation time earned in 2010 before it even filed this formula rate petition.  And 
in subsequent years, AIC again will have accrued and paid out vacation time earned 
before its formula rates will be updated.  AIC will always be behind on cash collections 
for this expense item.  There is no cookie jar of money financed by ratepayers that AIC 
is keeping for a rainy day.  Indeed, none of the 2010 accrued vacation expense will 
have been collected from ratepayers before the Commission’s order in this 
proceeding—well after AIC has paid this expense. 

 
AIC explains vacation pay is an accrued expense recorded on AIC’s balance 

sheet.  At any given time, the Company points out, the accrual represents the liability 
existing on AIC’s books associated with vacation time earned by employees.  AIC notes 
that like other accrued expenses, the expense is recorded for employee services before 
compensation is paid.  The expense is recognized in the period when the employee 
provides the services that qualifies him or her for the compensated absence.  The 
employee then cashes in on that earned absence at a later date after the services are 
provided. This represents the lag between the accrual and pay out of vacation expense. 

 
Each year, an accrual is recorded to Account 920 to recognize the labor expense 

AIC will incur for the vacation pay employees will earn that year.  And each year AIC 
reverses the prior year’s accrual that will be paid out in the current year.  AIC explains 
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as employees take earned vacation that following year, the accrual is amortized off with 
monthly offsetting entries to Account 242.  AIC states the lag between the accrual and 
payment for the accrued compensated absences is approximately one year.  AIC 
explains the portion of the accrual reflected in the income statement is the decrease or 
increase at year-end to the accumulated liability.  The incremental change in the accrual 
is reflected in the cash working capital calculation as a reduction to that calculation 
through the payroll expense lead.  The Company states that assuming a constant or 
expanding work force, the accrual should increase slightly each year, as wages and 
salaries increase.  Unlike the Commission’s prior treatment of the OPEB liability, there 
is not an accumulated amount that remains unfunded.  Each year AIC pays off and 
reverses the prior year’s accrual. 

 
However, AIC understands Staff, the AG, and CUB all seek to deduct the amount 

of the 2010 accrual from rate base.  Among them, AIC notes, they cite two rationales for 
their rate base deduction: (1) AIC failed to account for the longer vacation pay lag in its 
cash working capital and thus the accrued liability represents a source of non-investor 
funds; (2) AIC included deferred tax debit balances in rate base to reflect the book-tax 
timing difference for vacation pay and thus the proper match would be to also include 
the related accrual.  As AIC explains below, the Company believes neither rationale 
justifies the ratemaking treatment of deducting the accrual.  AIC affirms it properly 
reflected the vacation pay lag in its cash working capital calculation.  AIC further affirms 
it properly included the ADIT balance in rate base without making a deduction for the 
accumulated liability balance.  And most importantly, AIC affirms, it compensated 
employees for vacation earned in 2010 before it filed this formula rate petition and 
before it collects 2010 payroll expense in rates. 

 
AIC understands that in their direct testimony, both the AG and CUB claimed the 

accrued liability balance should be deducted from rate base because the longer lag in 
payment of the expense was not recognized in the calculation of cash working capital. 
AIC states it agreed, and on rebuttal modified the calculation of payroll expense lead 
days to reflect the longer lag between the accrual and payment of vacation expense.     
The Company explains that since the accrual on AIC’s balance is adjusted to reflect the 
change in total liability, the only portion of the accrued expense that would ever be 
included in the income statement would be the annual increase or decrease to the 
overall accrual.  Similarly, explains AIC, since the cash working capital analysis is 
intended to measure the timing of cash receipts and cash operating statements, AIC 
adjusted its cash working capital calculation by adjusting the payroll and withholding 
expense lead calculation to include the vacation accrual variation for the twelve months 
ending December 31, 2010. 

 
AIC states that however, in rebuttal testimony the AG and CUB reversed course 

and rejected an adjustment to cash working capital as an appropriate treatment to 
recognize the lag between accrual and payment.  AIC states that according to 
AG/AARP and CUB, the Company’s adjustment to cash working capital was insufficient 
because it did not reflect the full impact of the vacation accrual.  However, AIC points 
out, neither party offered a different adjustment to cash working capital on rebuttal.  
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Instead, notes AIC, AG, CUB and Staff (for the first time on rebuttal) argued the only 
proper treatment was a rate base deduction, claiming the accumulated liability is a 
source of funds for the utility.  The Company asserts that premise, however, is 
fundamentally flawed. 

 
The Company explains that because accrued vacation is due and payable within 

one year, its customers have not financed one dime of 2010 expense prior to the 
Commission’s issuance of an order in this proceeding and the collection in rates of 2010 
payroll expense.  Any expense accrued in 2010 would have been paid in 2011 before 
2010 expense in collected in rates in 2012.  Any expense accrued in 2011 will have 
been paid in 2012 before 2011 expense is collected in rates in 2013.  Any expense 
accruing in 2012 will be paid in 2013 before expense is collected in rates in 2014.  Thus, 
AIC states it will always be behind on cash collections for this expense item, and any 
incremental increase in that expense item, as AIC’s payroll expense increases in future 
years during its EIMA investments, as more jobs are created and wages and salaries go 
up. Accordingly, AIC asserts, there is no source of cash from 2010 accrued vacation 
expense that the Company already has on hand to fund rate base investments.  AIC 
explains that as a result, a rate base deduction of the accrued liability balance would 
withhold rate revenue for an expense that AIC has paid out but that (because of the 
deduction) would never fully receive. 

 
The Company notes Staff agrees “for a liability balance to represent a source of 

non-investor supplied capital, the assumption is that the utility receives the capital 
through rates before it has paid the expense.”  AIC further notes Staff’s agreement with 
the absence of evidence that vacation accrued in 2010 was not paid within a year.  AIC 
again points out Staff’s agreement that any vacation accrued in 2010 would have been 
paid in 2011 before this formula rate petition was filed and before rates for this 
proceeding are in effect.  So, AIC emphasizes, by the time it receives revenue from 
ratepayers for 2010 payroll expense, it has already paid that expense..  And, the 
Company notes, Staff agrees “there is a lag between the time AIC pays the vacation 
pay and the time that AIC receives the accrued expense in rates for that particular year 
2010 . . . .”  Thus, it is AIC’s position there is not and cannot be a free source of 
ratepayer funds to finance rate base related specifically to 2010 accrued expense.   

 
AIC understands Staff to suggest the accrual still represents non-investor 

supplied funds because it is “ongoing.”  Granted, notes AIC, each year an accrual is 
made for the vacation pay earned prior to AIC employees taking earned vacation days.  
But, AIC emphasizes, the same is true for all of AIC’s payroll expenses; they are 
“ongoing” in the sense AIC continues to incur labor expense in 2011, 2012, etc., for its 
employees.  Moreover, the Company states it’s cash disbursements for vacation pay 
are also “ongoing.”  Each year AIC pays off and reverses the prior year’s accrual, as it 
accrues another year’s worth of expense.  Most importantly, in the formula rate process, 
the accrual and payment of the expense occur before the collection of the expense 
would occur in rates.  Vacation pay that accrues in 2011 and 2012 will still be paid out 
by AIC before rates collecting that payroll expense even go into effect.  Vacation pay 
expense accrued in 2011 will be collected in rates in 2013, explains AIC.  Vacation pay 
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accrued in 2012 will be collected in rates in 2014, and so on.  Thus, AIC maintains, 
since accrued vacation expense is due and payable within a year, the accrual can never 
provide a source of funds to finance rate base. 

 
The vicious circle favored by proponents of the rate base deduction, however, 

guarantees AIC is never fully compensated for its vacation pay expense.  If a rate base 
deduction is adopted here, the rates effective for the remainder of 2012 will not fully 
recognize the vacation pay expense accrued in 2010 and paid out in 2011.  If a rate 
base deduction is adopted in AIC’s update proceeding (Docket No. 12-0293), the rates 
effective for 2013 will not fully recognize the vacation pay expense accrued in 2011 and 
paid out in 2012.  And so on.  As a result, AIC will never be made whole.  The rate base 
reduction will not be adjusting the revenue requirement for funds already collected.  It 
will be withholding funds from the revenue requirement already paid. 

 
Staff, the AG and CUB also suggest the “matching principle” requires a reduction 

to rate base for the accrued liability balance because AIC has included the related ADIT 
debit balance in rate base.  As discussed above, accrued vacation is a current liability 
associated with payroll expenses.  As such, the appropriate recognition of the delay in 
payment is in the cash working capital calculation, not a rate base reduction.  
Furthermore, if the matching principle truly justified the deduction of the accrual, the 
appropriate middle ground would be to remove the ADIT asset ($5.25 million) from rate 
base.  No party, however, has advocated that “match” as the proper approach, 
demonstrating that any claimed adherence to the matching principle is a red herring.  
Since customers have not funded the liability however, neither the accrual nor the 
related ADIT asset should be removed from rate base.  

 
AIC notes an adjustment to deduct the vacation pay accrual from rate base is 

unprecedented.  In both AIC’s last gas rate case (Docket No. 11-0282) and last 
completed electric rate case (Docket No. 09-0306 (cons.)), the Commission did not 
make a deduction to rate base in the amount of the accrued liability for vacation pay.  In 
each instance, AIC notes, the Commission also approved rates that included ADIT 
related to accrued vacation pay in rate base.  This adjustment has never been adopted 
in prior AIC electric or gas rate. It had never been adopted in any prior utility case until a 
few months ago.  The singular anomaly is the Commission’s decision in ComEd’s 
formula rate order, Docket No. 11-0721. Staff urges the Commission to adopt the same 
adjustment here to “maintain consistency in formula rate filings.”  But the record in this 
proceeding demonstrates that the premise for the adjustment is fundamentally flawed.  
The record in this proceeding, AIC maintains, demonstrates the accrued liability balance 
is not, indeed cannot be, a free source of ratepayer supplied funds that must be 
deducted from rate base.  To adopt the same adjustment for the sake of consistency, 
when the manifest weight of evidence in this proceeding demonstrates the adjustment is 
improper, would not be appropriate.  Thus, it is the Company’s position that Staff, the 
AG, and CUB’s adjustment should be rejected. 

 
 Commission Conclusion  (b)

The Commission agrees with Ameren that a ratemaking adjustment to deduct the 
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amount of the 2010 vacation pay liability is not warranted.  The record in this proceeding 
shows that the accrued amount of vacation pay for 2010 is not a source of ratepayer-
supplied capital.  The record shows that Ameren pays this expense within a year of the 
amount accruing.   In this case, the expense that accrued in 2010 was paid in 2011 in 
advance of Ameren filing this petition.  In future formula rate proceedings, the expense 
that accrues in a given rate year will be paid before rates collecting that expense will be 
in effect.  For example, in Ameren’s pending proceeding to update the cost inputs to its 
formula rate based on 2011 costs, the vacation pay expense that accrued in 2011 will 
be paid in 2012 before the corresponding new charges take effect on January 1, 2013.  
For an accrued liability to represent a source of ratepayer-supplied capital, the 
assumption is the utility recovers the costs in rates before it pays the expense.  The 
prototypical example has been the Commission’s treatment of the unfunded OPEB 
liability.  In this case however, there is no evidence that the accrual made in 2010 and in 
subsequent years will not be paid off in full and reversed before the next accrual is 
made the following year.  The accrual is “ongoing” to the extent that a new accrual is 
made each year, and the record indicates that the accrual is gradually increasing each 
year to reflect increases in wages, salaries and hires.  Thus, reflecting 2010 accrued 
vacation pay in rates, without a rate base deduction of the accrual, is appropriate.  To 
deduct the accrual in this proceeding and in future formula rate proceedings would 
result in Ameren’s never fully recovering its accrued expense.  That is not appropriate.  
The Commission realizes that it deducted the accrued amount in ComEd’s formula rate 
proceeding, but based on the record in this proceeding, the reduction is not appropriate.  
The Commission appreciates the parties’ testimony and briefing to more fully 
understand the accounting associated with this expense.  The adjustment proposed by 
Staff, AG/AARP and CUB is not approved. 

  
5. Account 190 Asset – Unamortized ITCs 

 AIC Position  (a)

AIC understands that both AG/AARP and CUB recommend rate-base reductions 
tied to items contained in account 190.  Both parties assert that the unamortized 
balance of investment tax credits (“ITC”) should be removed, while AG/AARP alone 
recommends removing what it calls the “step-up basis metro.”  However, AIC points out 
that Staff witness Dianna Hathhorn opposes both reductions.  In its initial brief, however, 
Staff joined AG/AARP and CUB in supporting the ITC adjustment.   AIC asserts  that 
these recommendations are asymmetrical, lack merit, and should be rejected.  See also 
AIC’s § II.C.6 infra.   

 
The Company notes that prior to Docket No. 11-0282, it neither recognized the 

amortization of ITCs as a reduction to income tax expense nor included any of the 
corresponding ADIT assets in rate base. But, the Company points out, based on 
AG/CUB’s recommendation in that case, AIC now recognizes ITCs in both categories: 
by reducing expenses and including the corresponding ADIT balance in rate base.   

 
While neither AG/AARP nor CUB oppose the reduction to expenses, both 
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recommend removing the corresponding asset from rate base.2  AIC asserts this is 
asymmetrical and improper.  

 
AIC understands AG/AARP to recommend that “[t]he deferred tax item labeled 

unamortized investment tax credit should be eliminated from the determination of the 
balance of accumulated deferred income taxes deducted from plant in service in the 
calculation of the Company’s delivery services rate base.”  Their recommendation 
recognizes that “the amortization of investment tax credits is reflected as a credit to 
income tax expense” and thus reduces AIC’s revenue requirement.  Nevertheless, in 
AG/AARP’s view, because “the deferred investment tax credit itself is not deducted 
from . . . rate base,” “the deferred tax debit balance that arises directly from that 
deferred investment tax credit should not be added to rate base.”   

 
AIC asserts this recommendation must be rejected.  AIC states that in essence, 

AG/AARP wants to keep a benefit (reduced income tax expense) but wants to ignore 
the asset from which the benefit arises.  AIC explains that the fact that the benefit is 
recognized through reduced expense provides no basis for reducing rate base, too—
quite the contrary; it is why the asset must be recognized.  AIC maintains the expense 
reduction is “funded” by the tax credits, so those assets must be recognized.  The 
Company points to Staff witness Hathhorn’s agreement that AIC’s “approach . . . is 
symmetrical and consistent with its latest Commission order” and that AG/AARP’s 
adjustment “should not be accepted.”  

 
In rebuttal, Mr. Effron contends that “[t]he amortization of the ITC was actually 

recorded on the Company’s books in 2010” but that “the deferred tax item in Account 
190 does not arise from the amortization of ITC.”  AIC recognizes that of course that is 
true—by definition, the unamortized balance cannot “arise from” amortization because it 
is an unamortized balance.  However, AIC explains that amortization reduces the 
unamortized balance; it does not create it.  The Company asserts that this truism does 
not show that the unamortized balance does not belong in rate base.   

 
Finally, AIC understands AG/AARP to assert that this treatment was adopted in 

Docket No. 11-0721.  AIC state this provides no support for its recommendation.  The 
Company points out the issue was not actually litigated in that case, and the bare fact 
that another utility proposed different treatment in another, complex case simply does 
not show that the adjustment is correct in this case.  AIC emphasizes that it is 
particularly so where, as Company Mr. Stafford explained, the utility in question (ComEd) 
uses a different method of calculating income tax expense: “ComEd has a long history 
of calculating ratemaking income tax expense based on actual rather than statutory 
rates, unlike AIC.”3  And, AIC asserts, this does not address the asymmetry problem: 

                                                
2 In its Initial Brief, AIC’s requested jurisdictional ADIT for ITCs has been reduced from $3,422,000 to 
$2,053,000 to remove 2/5 of the total ADIT balance for tax gross up offset by regulatory liability based 
upon information provided in Staff Cross Group Ex. No. 3 (Response to DLH 16.08R).  (Tr. 294.)  
3 Indeed, AG/AARP should be careful what it wishes for: if the Company used ComEd’s method it would 
add “$1.032 million of additional income tax expense.”  (Ameren Ex. 23.0 (Rev.), p. 16.)     



 

21 
 

using the “statutory tax rate calculation does not support exclusion of the account 190 
asset unless, as in past rate cases for AIC, the amortization of ITCs is also excluded 
from income tax expense.”  AIC maintains, in short, because AG/AARP support the ITC 
reduction to income tax expense, the corresponding asset must be recognized, too.  ( 

 
CUB witness Smith also recommended this reduction, testifying that “ITC can be 

reflected for ratemaking purposes either as [sic] (1) as a reduction to rate base by 
reflecting the accumulated deferred ITC balance as a deduction to rate base or (2) as a 
reduction to income tax expense by amortizing it ratably over the useful life of the plant 
to which it relates.”  But AIC notes, according to Mr. Smith, “[u]nder neither option is an 
amount added to utility rate base for unamortized ITC.”   

 
The Company states Mr. Smith actually proves AIC’s point—that it would be 

improper to reduce both rate base and expense.  AIC asserts his first option for 
recognizing ITC (a reduction to rate base) assumes that the unamortized ITC balance is 
already part of rate base.  The Company maintains the balance cannot be removed 
from rate base unless it is there to begin with.  As for his second option, AIC argues that 
it recognizes ITC through reduced expenses, but it plainly does not (as CUB 
recommends) remove the balance from rate base, too.  AIC explains, that is what the 
first option does.  So, AIC notes that CUB essentially wants to check “all of the above” 
and use both options.  It would remove the unamortized credits from rate base (Option 1) 
and recognize the credits through reduced expenses (Option 2).  AIC’s position is that 
this is not just asymmetrical, but it double-counts the credits against AIC.  Therefore it is 
the Company’s position, and Staff witness Hathhorn agreed, it is an improper 
adjustment and must be rejected. 

 
To the extent CUB and AG/AARP fault the Company for not recognizing the ITC 

offsets solely through rate-base adjustments, AIC states they apparently have not 
considered the effect this would have.  Company Witness Mr. Stafford explained on 
cross-examination that under either option—recognizing the offset as a reduction to 
expense or to rate base—“you would have a deferred tax asset recorded.”  But under 
the option selected by AIC, “ratepayers actually benefit more.”  AIC states that under 
the Company’s proposal, the approximate “impact on revenue requirement is a 
negative . . . one million,” while under the other approach, there would actually be “a net 
increase in revenue requirement.”  Thus, “[t]he option the company selected actually 
benefits ratepayers more in 2010 than the other option.”  AIC maintains that in short, 
while either option recognizes the deferred tax asset, AIC selected the option that 
resulted in lower rates. 

 
AIC points out that while Mr. Smith and Mr. Effron speak as though the credits 

are “added” to rate base as though they were simply some artificial adjustment, they are 
not; the credits are AIC’s because the investments necessary to earn the credits were 
made.   

 
 Commission Conclusion  (b)

The Commission agrees with AIC that the proposed ITC adjustment is 
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asymmetrical and improper.  AG/AARP, CUB, and Staff have not provided a reasonable 
basis for removing the unamortized ITCs from rate base yet recognizing the expense 
effect of the ITCs.  We agree with AIC that to recognize one but not the other would be 
unfair.  Accordingly, we reject this adjustment. 

 
6. Account 190 Asset – Step-Up Basis Metro 

 AIC Position  (a)

AG/AARP recommends an additional rate-base reduction related to account 190.  
According to Mr. Effron, “In 2005, Union Electric transferred certain tax depreciable 
assets to CIPS,” which “took place at the book value of the assets, which at the time of 
the transfer was higher than the tax basis . . . .”  Mr. Effron asserts that this transfer “did 
not result in any payment of taxes” and “should not result in any increase to the net 
value of those assets included in the Company’s rate base.” In his view, the challenged 
item “did not require any actual outlay of investor funds, and it should not be included in 
the Company’s rate base.”  

 
AIC states that the error in this recommendation is that it assumes that the 

transfer would, in fact, result in any return of additional funds to AIC.  The Company 
believes Mr. Effron has simply misunderstood the facts; this transfer had zero effect on 
rate base.  AIC points out Staff witness Hathhorn agreed that the evidence showed that 
the ADIT “included in rate base from this asset purchase is zero,” and “[s]ince the net 
effect to ADIT of the transaction is zero, no adjustment is necessary.”  AIC further points 
out in confirmation, Ms. Hathhorn testified at the hearing that during the original transfer 
case the credit entry to account 190 of $17,664,689 was offset by a debit entry to 
account 282 of $17,664,689.  

 
AIC asserts that Mr. Effron focused exclusively on one item, when that item was 

only one part of the accounting necessary to accommodate CIPS’s purchase of UE’s 
assets.  AIC explains when CIPS purchased the UE property, it did so at net book value, 
so no book-tax difference and no ADIT resulted.  But, explains AIC, UE’s records 
“reflected the book value of the assets, depreciation reserve and ADIT.”  So to account 
for the overall lack of book-tax difference, CIPS set up a corresponding “contra-deferred 
tax liability . . . in the 190 account so that net deferred taxes at the date of the purchase 
on CIPS books was zero.”  

 
AIC maintains that Mr. Effron is attempting to zero out an ADIT entry that has 

already been zeroed out: “the net balance of ADIT included in AIC rate base is zero.” 
(emphasis added.)  AIC contends making AG/AARP’s reduction would not correct any 
error; it would commit one, by understating rate base. 

 
The The Company argues that in rebuttal, Mr. Effron simply reiterated his 

position that “[UE’s] ADIT balance should follow the assets, without any entry to 
Account 190 to offset the credit balance of ADIT.”  AIC asserts this simply ignores the 
fact that the only challenged entry has already been zeroed out.  The Company 
contends that if Mr. Effron will insist on undoing the entries to account 190, then 
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consistency and symmetry demand undoing the zeroing-out entries to account 282, too.  
However, the Company points out Mr. Effron’s rebuttal testimony does not acknowledge 
this issue and hence offers no justification for adopting his asymmetrical 
recommendation.   

 
AG/AARP also argues in its initial brief that the Company “booked income . . . 

and is now seeking to have ratepayers pay a return on the asset that was recorded in 
associate [sic] with that income.”  AIC contends that this argument is waived because it 
raised for the first time after hearing, that it lacks record support, and that it fails to cure 
the asymmetry problem.  

 
 Commission Conclusion (b)

We agree with AIC that this reduction must be rejected.  As with the proposed 
ITC adjustment, the “step-up basis metro” adjustment is asymmetrical.  The evidence 
shows that the entries challenged by AG/AARP (to Account 190) were 
contemporaneously zeroed out by other entries to Account 282.  Accordingly, we agree 
with AIC that it would be improper to reverse the former entries without also reversing 
the latter.   

 
As for the argument based on the booking of income, we agree with the 

Company that it is waived and we do not consider it on the merits.  By failing to present 
its theory until it filed its initial brief, AG/AARP deprived AIC of its opportunity to offer 
responsive evidence and to cross-examine the sponsoring witness.  Therefore, we 
reject the proposed “step-up basis metro” adjustment.   

 
7. CWIP Not Subject to AFUDC 

 AIC Position  (a)

In their direct testimony, both Staff and the AG proposed adjustments to AIC’s 
requested level of Non-AFUDC CWIP included in rate base.  On rebuttal, AIC adopted 
Staff’s proposal as the more appropriate of the two.  AIC believes Staff’s proposal is 
more transparent to the reader of the tariff in that it allows for CWIP to be included in 
year-end rate base but only to the extent the projects are not also counted in projected 
plant additions.  AIC states Staff’s proposal also removes any potential for double 
counting since the only portion of requested CWIP that would be included in rate base is 
the portion that is not included in projected additions.  The Company points out this 
adjustment also would not require the parties to litigate in future formula rate 
proceedings whether any CWIP should be recovered under Section 9-214(e) of the Act.  

 
 AG/AARP and CUB, however, propose an additional adjustment to remove one 

more CWIP project from rate base. They claim that vendors, rather than shareholders, 
have funded 100% of the charges for this project. That simply is not true.  The record 
shows that a portion of the costs were paid by AIC prior to year-end 2010, and 
$149,142 of the total CWIP balance of $149,382 (99.84%) was paid by AIC by January 
5, 2011.  The remaining $240 was paid in February and May 2011—well in advance of 
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recovery of such dollars in rates.   
 
AARP and CUB’s reliance on the Commission’s decision in Docket No. 10-0467 

(where $12.6 million of CWIP was at issue) is unavailing.  In Docket No. 10-0467, the 
Commission rejected AG/AARP and CUB’s proposed adjustment to remove CWIP 
projects from rate base.  The Commission found, “As long as there is a preponderance 
of evidence that the projects that are being funded by CWIP will be placed in service 
within 12 months from May of 2011, inclusion in rate base of CWIP-funded projects is 
proper.”  Commonwealth Edison Co., Order, Docket 10-0467 (May 24, 2011), p. 30.  
Moreover, the Commission could not state that all of the projects were vendor-financed 
and the record did not look at the lag between the time the charge was booked and 
payment occurred.  In this proceeding however, the lag has been examined and the 
record shows that over 99% of the project was paid by AIC by the beginning of 2011.  
The project AG/AARP and CUB seek to disallow cannot be said to be vendor-financed.  
As a result, AG/AARP and CUB’s adjustment to remove one additional CWIP project 
should be rejected. 

 
 Commission Conclusion  (b)

The sole disagreement between the parties here appears to be whether to further 
reduce CWIP included in rate base for a project which AG/AARP believes was not 
investor funded.  The Commission concludes the record does not support AG/AARP’s 
allegations.  Instead, the record evidence demonstrates the investment at issue was 
financed by AIC well in advance of recovery in rates of the funds associated with that 
investment and, as such, the investment funds were investor-supplied. The 
Commission’s decision in Docket No. 10-0467 does not support AG/AARP and the 
CUB’s proposed adjustment to further reduce the CWIP balance in rate base.  The 
Commission declines AIC can recover CWIP in rate base and the level of non-AFUDC 
CWIP included in rate base, as agreed to by Staff and AIC, reasonable and hereby 
approved. 

 
8. Average Rate Base – Projected Plant/ADR/ADIT 

 AIC Position  (a)

AIC asserts Section 16-108.5(d)(1) of the Act provides the specifics for the 
annual filing of updated cost inputs.  In accordance with that statutory language, in 
setting the initial formula rates, AIC made adjustments to account for projected plant 
additions as of year-end for the calendar year in which the inputs are filed (2012) and 
the corresponding change in the accumulated depreciation reserve.  

 
In response to IIEC witness Mr. Gorman’s proposal to use an average of 

projected plant in service in determining the revenue requirement in all formula rate 
proceedings, AIC maintains the plain language of Section 16-108.5(d)(1).  AIC contends 
the General Assembly’s use of the words “plus projected plant additions . . . for the 
calendar year in which the inputs are filed” does not include the word “average”; instead, 
it says “for the calendar year,” which AIC interprets to mean the entire year.  AIC takes 



 

25 
 

the position that, if the General Assembly had intended an average rate base to be used, 
it would have used the word “average” as it did elsewhere in Section 16-108.5 (i.e., 
average yields on U.S. Treasuries and average capital expenditures, (220 ILCS 5/16-
108.5 (c)(3)(A), (b)(2)(B))).  AIC believes the General Assembly was quite clear when it 
wanted an average to be used, and it did not use it for this purpose.   

 
AIC also contends Mr. Gorman's proposal creates a matching problem.  When 

AIC files its estimated revenue requirement for a year, including projected plant 
additions, the rates recovering that estimated revenue requirement go into effect 
January the following year.  AIC explains that, because the rates go into effect in the 
year after the projected plant additions are expected to be in service, the projected plant 
additions all will have been placed in service and will be serving the customers who are 
paying the costs of those plant additions in their rates.  AIC points out that under Mr. 
Gorman's average rate base proposal, however, when the rates go into effect in 
January 2014, these rates will only be recovering half of the cost of the projected plant 
additions in 2013.  But by 2014, all 2013 plant additions will be in service serving 
customers.  Thus, under Mr. Gorman's proposal, ratepayers in 2014 will be receiving 
service from some portion of plant additions for which they are not paying.  AIC 
contends this is not appropriate ratemaking policy and it should be rejected.  AIC further 
points out that use of an average rate base to set initial rates could increase regulatory 
lag because the full amount of the projected plant additions for a given year would not 
be recovered until a year later.  

 
AIC finally points out the Commission rejected the same proposal from IIEC in 

Docket No. 11-0721.  Commonwealth Edison Co., Order, Docket 11-0721 (May 29, 
2012), p. 17.  AIC takes the position that the record in this case supports the same 
result here.  

 
 Commission Conclusion  (b)

The Commission declines to adopt IIEC’s proposal to use an average rate base 
on an initial basis.  IIEC alone proposes to use an average rate base on an initial basis.  
As AIC points out, this creates a concern about regulatory lag.   The plain language of 
the EIMA warrants a conclusion opposite than that advocated by IIEC.  Section 16-
108.5(d)(1) of the Act expressly provides: 

 
The inputs to the performance-based formula rate for the applicable rate 
year shall be based on final historical data reflected in the utility's most 
recently filed annual FERC Form 1 plus projected plant additions and 
correspondingly updated depreciation reserve and expense for the 
calendar year in which the inputs are filed. 

220 ILCS 5/16-108.5(d)(1) (emphasis added).  As AIC correctly recognizes, had the 
legislature intended an average rate base to be used initially, it would have used the 
word “average” in that subsection as it did elsewhere in Section 16-108.5.  It did not.  As 
it did in Docket 11-0701, the Commission concludes that IIEC’s position is unwarranted 
and contrary to law.  It is hereby rejected. 
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9. Other 

III. OPERATING EXPENSES 

A. Overview 
B. Uncontested or Resolved Issues 

1. Adjustment for Athletic Ticket/Event Expenses 

In their direct testimony, AG/AARP and CUB recommended an adjustment to 
remove costs for athletic tickets and events.  On rebuttal, AIC agreed with the 
adjustment, but calculated a corrected, larger reduction to operating income of 
$128,649 to account for additional athletic expense attributed to gas operations that 
remained on AIC’s electric books.  The majority of the athletic events removed were 
included in Staff’s adjustment to Account 930.1.  AG/AARP and CUB accepted this 
adjustment on rebuttal, and Staff accounted for AIC’s partial self-disallowance of 
Account 930.1 expense in making its adjustment to remove additional costs for 
corporate sponsorships.  The Commission finds this adjustment, as revised by AIC, to 
be reasonable and it is approved. 

 
2. Adjustment for Contributions to Political Groups/Quincy Gems 

AIC self-disallowed an amount of Section 9-227 donations and charitable 
contributions from the revenue requirement.  AIC also agreed to remove from its 
revenue requirement a donation to the Quincy Gems and agreed to treat a donation to 
the Taylorville Optimists as a corporate sponsorship.  The Commission finds these 
adjustments to be reasonable and they are approved. 

 
3. Adjustment for EEI Memberships Dues Allocated to Lobbying 

Staff, AG/AARP and CUB recommend an adjustment to remove the portion of 
EEI Industry Association Dues that EEI allocates to lobbying activities.  AIC accepted 
that adjustment.  The Commission finds the adjustment to be reasonable and it is 
approved. 

 
4. Correction for Previously Disallowed Depreciation Expense  

In response to discovery from Staff, AIC agreed to reflect a correction to 
previously disallowed depreciation expense on production related pension and OPEB 
costs.  The Commission finds the correction is reasonable and it is approved. 

 
C. Contested Issues 

1. Section 9-227 Donations/Charitable Contributions 

 AIC Position  (a)
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Section 9-227 of the Public Utilities Act permits a utility to recover charitable 
contributions made “for the public welfare or for charitable scientific, religious or 
educational purposes,” provided such donations are reasonable in amount.  220 ILCS 
5/9-227.  AIC points out, in ComEd’s formula rate proceeding, Docket No. 11-0721, the 
Commission rejected Staff’s adjustment to disallow donations to economic development 
organizations under Section 9-227.  Commonwealth Edison Co., Order, Docket 11-0721 
(May 29, 2012), p. 98.  There, the Commission found it could not say that donations to 
these organizations did not serve the “public welfare.”  Id.  AIC notes the Commission 
found the term “public welfare” “only means contributing to the general good of the 
public,” and “many organizations, including those . . . that promote community and 
economic development, contribute to the general good of the public.”  Id. 

 
AIC argues, despite the Commission’s rejecting the same adjustment in Docket 

No. 11-0721, Staff again advocates the same adjustment here.  Essentially, Staff seeks 
to disallow any donations to community and economic development organizations.  AIC 
points out Staff provides two reasons in support of its adjustment: (1) the Commission’s 
“history” of disallowing such donations; and (2) the tax exempt status of the organization 
receiving the donation.  AIC argues neither rationale justifies Staff’s adjustment.   

 
First, as stated, the Commission’s most recent “history,” Docket No. 11-0721, 

specifically allowed ComEd to recover these donations in formula rates.  AIC asserts, if 
any prior Commission decision should be considered controlling in this instance, it 
should be the Docket No. 11-0721 decision just issued and directly on point.  AIC 
concludes Staff’s reliance on other prior Commission orders is unavailing. 

 
AIC further maintains Section 9-227, and in particular the “public welfare” prong 

of that Section, should not be read so narrowly as to allow only for the recovery of 
donations to organizations that are considered tax exempt under Section 501(c)(3) of 
the Internal Revenue Code.  AIC contends the federal tax code is not the standard for 
determining what contributions to include in rates under Illinois law.  Instead, Section 9-
227 is the standard; and, AIC argues, Section 9-227 does not limit cost recovery for 
donations based on the recipient’s tax-exempt status.  AIC further contends it is not 
reasonable to graft such a limitation into the statute.  Just because the IRS considers 
organizations described in Section 501(c)(3) to be those that are commonly referred to 
as “charitable,” does not mean that Illinois must or should consider 501(c)(3) 
organizations as the only organizations that can receive recoverable donations under 
Section 9-227. 

 
AIC further states, even if it were reasonable to use the federal tax code to define 

“charitable” under Section 9-227, that still would not limit recovery under Section 9-227’s 
“public welfare” prong.  Section 9-227 provides that a utility may recover charitable 
contributions made “for the public welfare or for charitable scientific, religious or 
educational purposes.”  220 ILCS 5/9-227 (emphasis added).  AIC reiterates that the 
Commission has found that donations are recoverable under the “public welfare” prong 
if they “contribute to the general good of the public,” and that community and economic 
development organizations “contribute to the general good of the public.”  The Company 



 

28 
 

contends Staff’s interpretation of what donations may be recoverable under the 
“charitable” prong does not change the basis for the Commission’s decision in ComEd’s 
formula rate proceeding.  Thus, AIC contends, donations to non-profit organizations 
whose mission is to nurture the development of local communities, attract new industry 
and jobs, expand existing businesses, or promote local tourism in the AIC service 
territory are made “for the public welfare” and should be a recoverable operating 
expense.    

 
Staff now argues the Commission intended to find the exact opposite.  According 

to Staff, what the Commission meant to say was that donations “for the public welfare” 
must be made to organizations that are tax exempt under Section 501(c)(3) of the 
Internal Revenue Code. As it turns out, community and economic development 
organizations just happen to be non-profits that qualify for tax-exempt status under a 
different subsection of the Code—Section  501(c)(6).  Ergo, Staff contends, the 
Commission erred in allowing ComEd to recover donations to these non-501(c)(3) 
groups. 

 
Staff tries to bolster its case by trotting out an accusation made in Staff’s rebuttal.  

Staff claims the Company has a policy of seeking recovery from customers only for 
those donations made to Section 501(c)(3) organizations.  If that were the case, 
perhaps Staff’s point would carry some weight.  But as the Company already made 
clear in its surrebuttal testimony, Staff mischaracterizes the Company’s policy for 
seeking cost recovery of donations under Section 9-227.  Whether an organization is 
tax-exempt under Section 501(c)(3) is a factor AIC considers when seeking cost 
recovery for those donations in rates pursuant to Section 9-227, but it is not the only 
factor that AIC considers. There is no internal policy that prohibits AIC from seeking 
costs recovery in delivery rates of these donations to these development groups.  

 
Ironically, Staff believes donations to non-Section 501(c)(3) groups can be 

recovered under Section 9-227’s other prong as donations “for charitable scientific, 
religious or education purposes.” Donations to public schools and local governments, 
which do not qualify for tax-exempt status under Section 501(c)(3), are one example of 
donations that Staff admits could be recoverable as “educational.”  So even though the 
word “charitable” appears in that part of Section 9-227, Staff does not impose the same 
narrow reading that “educational” donations must be tax-deductible donations to 
“charitable” Section 501(c)(3) organizations.  Moreover, Staff ignores that AIC identified 
donations to these development groups as both for the public welfare and educational.  
(Ameren Ex. 16.0, p. 6.)  These facts show that Staff’s warped construction of Section 
9-227 is more of an exercise in getting contributions to these groups disallowed, than an 
exercise in proper statutory interpretation. 

 
The Commission rejected Staff’s original strained construction of Section 9-227 

in ComEd’s formula rate docket.  It should similarly reject Staff’s newfangled 
interpretation here.  The “public welfare” prong of Section 9-227 cannot be read so 
narrowly as to only allow the recovery of donations to organizations considered 
“charitable” Section 501(c)(3) organizations.  The plain language of Section 9-227 does 
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not support that interpretation.  The Commission’s order in Docket No. 11-0721 does 
not support that interpretation.  And the Commission’s justification for including 
donations to community and economic development organizations in rates does not 
support that interpretation.  As a matter of law and of policy, Staff is in the wrong. 

 
 Commission Conclusion  (b)

Section 9-227 categorizes the four types of donations recoverable in rates: 
donations are recoverable if made “for the public welfare or for charitable scientific, 
religious or educational purposes.”  Staff now urges the Commission to narrowly define 
the public welfare category – more narrowly that it did in ComEd’s formula rate docket. 
Staff argues the Commission’s final order in Docket 11-0721 and the Commissioners’ 
public comments “presumed” and “implied” that only tax deductible, charitable 
contributions to 501(c)(3) can be recovered under the “public welfare” prong.  In other 
words, Staff believes it really did not matter to the Commission whether the organization 
“contribute[s] to the general good of the public.”  The Commission was concerned with 
whether the donation was tax deductible to the donor. 

 
The Commission disagrees with the construction of this statute proposed by Staff.  

The term “public welfare” only means contributing to the general good of the public.  
There has been no showing that this is incorrect and Staff’s more narrow interpretation 
is not supported.  The federal tax code is not the standard for determining what 
contributions to include in rates under Illinois law.  Section 9-227 is the standard.  And 
Section 9-227 does not limit cost recovery for donations based on the recipient’s tax-
exempt status, or for that matter, whether the donation is tax deductible to the donor.  
For Staff’s reading to be reasonable, one would have to assume that the General 
Assembly intended “for the public welfare” to mean “to organizations that are tax-
exempt under Section 501(c)(3).”  But those words appear nowhere in the statute.  Nor 
should they be grafted on to it.  Such a construction is an absurd perversion of the 
statute. Many organizations, including those that promote community and economic 
development, contribute to the general good of the public. Those organizations just 
serve a public need that is different from serving the needy and the poor.  Without more, 
the Commission cannot say that AIC’s donations to these organizations did not serve 
the “public welfare.”  The Commission therefore declines to adopt Staff’s adjustment to 
disallow donations to community and economic development organizations. 

 
2. Account 909—Advertising Expense 

The PUA expressly allows utilities to recover certain categories of advertising 
expenses in proceedings for general rate increases.  220 ILCS 5/9-225(3).  They 
include:  advertising on energy conservation, peak demand, service interruptions, 
energy efficiency, information on business locations and hours, and advertising required 
by law or regulation.  Id.  In addition, Part 295.30(g) of the Commission’s administrative 
rules specifically allows “advertising regarding customer service which directly relates to 
the utility service received by the customer, identifies company employees and their 
functions, explains the company's terms and conditions of service.”  The PUA requires 
AIC to make available to the Commission “[c]opies of all advertisements and scripts 
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included in the operating expense, listing the production costs for each ad, the 
publication schedule and costs for each ad.”  220 ILCS 5/9-226(a). 

 
The PUA also provides the Commission “shall not consider,” when determining 

any rate or charge in a general rate case proceeding, “any direct or indirect 
expenditures for promotional, political, institutional or goodwill advertising” “unless … in 
the best interest of the Consumer” or authorized for recovery under Section 9-225(3).  
220 ILCS 5/9-225(2).  “Promotional” and “Goodwill or institutional” advertising, however, 
are narrowly defined by the Act.  “Promotional advertising” is advertising “for the 
purpose of encouraging any person to select or use the service or additional service of 
a utility or the selection or installation of any appliance or equipment designed to use 
such utility's service.”  220 ILCS 5/9-225(1)(c).  “Goodwill or institutional advertising” is 
advertising “either on a local or national basis designed primarily to bring the utility's 
name before the general public in such a way as to improve the image of the utility or to 
promote controversial issues for the utility or the industry.”  220 ILCS 5/9-225(1)(d).  
“Other” categories of advertising expenses that are not “political, promotional, 
institutional, or goodwill advertisements” are expressly recoverable under the Act.  220 
ILCS 5/9-225(3)(i). 

 
Staff’ proposes separate disallowances for three specific categories of 

advertising costs that AIC incurred in 2010 in connection with the AIC merger: (i) costs 
related to replacing signage, vehicle, magnets, and artwork ($5000); (ii) brand-related 
expenses to examine and improve on communications with customers ($431,000); and 
(iii) costs for restocking the online employee e-store with AIC merchandize ($95,000).  
CUB and AG/AARP join Staff in its opposition to AIC’s recovery of brand-related and e-
store costs.  In addition, Staff proposes an “allowable” adjustment that effectively 
disallows additional expenses charged to Account 909 ($849,000). 

 
 Signage Cost (a)

(i) AIC Position 

In 2010, at the time of merger of the legacy utilities, AIC replaced signs, in part to 
reflect the new AIC name and logo, and in part to update billboards with new messaging. 
Staff recommends disallowance of “signage” costs for three items: (1) the replacement 
of a lobby sign to reflect the AIC name post-merger ($600); (2) the replacement of 
vehicle magnets to reflect the AIC name post-merger ($3400); and (3) the placement of 
Kids Act on Energy artwork on billboards in East Peoria ($1200).  Staff argues these 
signage costs are “goodwill” or “promotional” advertising expenses not recoverable 
under Section 9-225.  AIC disagrees.  AIC explains these signage costs were not 
“promotional” dollars spent to encourage consumers to select AIC as their service 
providers, nor were they “goodwill” dollars spent to improve the image of the utility or 
promote a controversial issue.  AIC states, instead, these dollars were spent to 
accurately identify AIC as the new service provider in the legacy territories or provide 
energy efficiency and safety messages to consumers.  AIC maintains these are run-of-
the-mill advertising expenses that should be recoverable in rates. 
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AIC also points out “Promotional Advertising” is defined as “any advertising for 
the purpose of encouraging any person to select or use the service or additional service 
of a utility or the selection or installation of any appliance or equipment designed to use 
such utility's service.”  220 ILCS 5/9-225(1)(c); 83 Ill. Adm. Code § 295.20(c).  Further, 
“Goodwill Advertising” is “any advertising either on local or national basis designed 
primarily to bring the utility's name before the general public in such a way as to improve 
the image of the utility or to promote controversial issues for the utility or the industry.”  
220 ILCS 5/9-225(1)(d); 83 Ill. Adm. Code § 295.20(d).  AIC contends none of the 
signage at issue falls into these categories.  For example, AIC explains it did not replace 
its office lobby sign to improve its image, but rather to adhere to public notice 
requirements.  AIC explains it did not replace vehicle magnets to promote its services, 
but rather to ensure its employees and contractors could properly be identified with the 
new provider.  Finally, AIC states it did not erect billboard advertisements in East Peoria 
to promote a controversial message, but rather to provide messages to consumers 
about energy efficiency and safety.  The Company argues Staff’s classification of these 
costs as “promotional” or “goodwill” in nature, therefore, is not credible.  The fact that 
Staff would not even consider the cost of replacing signage for wear and tear to be a 
reasonable, prudent and recoverable expense is further evidence that Staff’s position is 
unreasonable. 

 
AIC also contends it is clear these expenses are recoverable when the 

alternatives are considered.  The alternative to replacing signs and magnets to reflect 
the new AIC name would have been to continue to use outdated signs and vehicular 
magnets with the names and logos of the old providers; the alternative to erecting new 
billboard advertisements, updating messages on energy efficiency and safety, would 
have to been to continue to use the old AmerenCILCO artwork.  AIC believes these 
alternatives would not have been prudent business decisions or of any benefit to AIC’s 
customers.  

 
(ii) Commission Conclusion 

The Commission declines to adopt Staff’s adjustment here.  It is not reasonable 
to deny AIC recovery of the costs to replace signage necessary to properly identify the 
Company or signage that promotes energy safety and efficiency messages.  Moreover, 
Staff’s position, if adopted, would send the message the Commission condones the use 
of obsolete and dated signage.  It does not. The Commission finds AIC’s signage costs 
to be reasonable and they are approved. 

 
 Brand Related Expenses (b)

(i) AIC Position  

In 2010, at the time of the merger of the legacy utilities, AIC studied customers’ 
perception of their service provider.  The point of this exercise was to determine how 
AIC could improve on instances of confusion in the media and with consumers that had 
been prevalent in the past, as the Company moved forward as a single operating 
company.  Staff, AG/AARP and CUB all recommend disallowance of these “brand” 
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related expenses as promotional, goodwill or institutional advertising expenses not 
recoverable under Section 9-225.  But this is nothing more than playground name-
calling.  The terms “promotional,” “goodwill,” and “institutional” are buzzwords loosely 
thrown around without support.  AIC explains its brand related expenses were incurred 
in assessing the effectiveness of its customer education programs during the transition 
to a single operating company servicing one territory.  It maintains this communications 
effort was not a public relations campaign to improve AIC’s image, promote its services, 
or lobby in support of a controversial issue, but rather a coordinated study to improve 
the effectiveness of its customer service to the benefit of ratepayers.   

 
AIC points out there have been past instances of customer confusion over the 

identity of the service provider.  Customers were confused over which legacy utility 
provided electric and/or gas service, whether Ameren UE was still an Illinois provider 
and which Ameren subsidiary was being discussed across the various overlapping local 
media markets.  AIC explains, following the consolidation of the legacy companies and 
the name change to Ameren Illinois, it therefore was necessary to address customer 
communications concerns to ensure consumers had accurate information about their 
service provider and to be able to properly identify their provider.  AIC explains the costs 
in question funded, among others things, the use of focus groups and surveys 
conducted by an outside expert to identify issues with name recognition and name 
confusion.  The end result was a revamping of AIC’s post-merger consumer education 
materials and message that included new value statements.  AIC maintains this was not 
an effort that could be handled simply by the usual customer contacts (e.g., billings, 
signage, websites and call centers).  Rather, it was tailored to improve customer 
education services across the board and across its new single service territory. 

 
Staff balks at the recovery of costs it claims are to assess the customers’ 

recognition of the Company’s name. But Staff admitted it had not done any research on 
the value of name recognition. Staff has no basis for this opinion that customers do not 
consider the identity of their utility important other than personal opinion. Personal 
opinion though is an insufficient basis for a cost disallowance.   

 
Proponents of the disallowance claim the expenses were not necessary for the 

provision of utility service.  But AIC explained why these funds were expended.  There 
were prior instances of media and customer confusion over the identity of service 
providers.  There was a merger of the legacy utilities.  There was a corporate name 
change.  These are undisputed facts.  This was the time to revisit customer 
communications, determine what is important to consumers, and revamp messages 
accordingly to ensure AIC can effectively reach its customers.  AG/AARP claims these 
additional funds were not necessary to address customer confusion. But AG/AARP has 
not identified how else AIC might have addressed this problem, or how AIC’s existing 
customer contacts (e.g., bill inserts, signage, websites, call centers) were sufficient to 
address the problem in the absence of this concerted effort. 

 
Staff, AG/AARP and CUB claim these expenses are the type of branding 

expenses the Commission has previously disallowed. Their authority is a single 
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Commission decision, the final order in a Northern Illinois Gas Company (Nicor) case, 
ICC Docket No. 04-0779.  In that docket, the Commission had two concerns: (1) Nicor 
had not demonstrated adequate ratepayer benefit from the market intelligence gathering 
and other “branding” expenditures at issue; and (2) the branding expenses chiefly 
benefits the products and services of Nicor’s unregulated companies.  Northern Illinois 
Gas Co., Order, Docket 04-0779 (Sept. 20, 2005), pp. 37-38.  Unlike the decision, AIC 
has demonstrated why the “branding” expenditures were necessary and how the 
customer would benefit from AIC revamping its customer communications.  And unlike 
that decision, no party has shown how AIC’s affiliates have benefited from these 
expenditures.  Indeed, Staff admits that it does not have the opinion that these 
“branding” dollars helped AIC’s unregulated affiliates. The two bases for the 
Commission’s disallowance in Docket No. 04-0779 are not apparent here. 

 
In prior AIC rate orders, the Commission has emphasized the value of having 

uniform charges and tariffs among the legacy utilities.  The message from the 
Commission in this regard has been clear: AIC customers benefit from consistent and 
best practices across the former legacy service territories.  Docket No. 11-0282, Order, 
Jan. 10, 2012, pp. 136-139; Docket Nos. 09-0306 – 0311, Order, Apr. 29, 2010, pp. 228, 
283; Docket Nos. 07-0585 – 0591, Order, Sept. 24, 2008, p. 280; Docket Nos. 06-0070 
– 0072, Order, Nov. 21, 2006, p. 149.  These “branding” expenditures help to fulfill that 
goal – that AIC interacts with customers in a consistent and clear manner.  Staff agrees 
advertising dollars concerning consumer education can be an allowable advertising 
expense. That is all this communications effort was: recoverable customer education 
expenses.  Staff, AG/AARP and CUB’s disallowance should be rejected. 

 
(ii) Commission Conclusion  

Staff, AG/AARP and CUB’s recommended disallowance of AIC’s “brand” related 
expenses is rejected.  For the reasons stated by AIC, their reliance on Docket No. 04-
0779 is inapposite.  The Commission has not previously disallowed similar customer 
education expenses from AIC’s revenue requirement, and it declines to do so here.  The 
evidence demonstrates the “brand” related expenses were incurred in an effort to assist 
customers in identifying their service provider and in better understanding that the 
repercussions of the merger of the legacy utilities would not impact the performance, 
reliability or safety of the service they received.  The record also shows that AIC had 
good reason to spend the funds to conduct this effort:  the prior instances of customer 
and media confusion, coupled with the transition from the three legacy utilities to one 
operating company, justify the expense.  These types of costs are recoverable 
advertising expenses and they are approved.   

 
 E-Store Cost (c)

(i) AIC Position  

Staff, AG/AARP and CUB also recommend disallowance of the costs AIC 
incurred in restocking the employee “E-store” with AIC merchandise in connection with 
the merger.  AIC disputes this adjustment.  AIC explains the online “E-store” makes 
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available for purchase, for either personal or Company use, AIC branded merchandise.  
AIC states this type of online store is in line with other large companies who make the 
sale of company products easier for their employees.  The Company believes this in 
turn promotes employee morale and a sense of pride and ownership.  AIC further 
explains “E-store” merchandise often is used for Company reasons, and is not just 
bought for personal use.  AIC branded products are used as safety or other recognition 
awards and to dress employees at Company-sponsored events in the field so that 
customers or vendors may recognize them as representatives of AIC. 

 
In response to Staff, AG/AARP and CUB’s contention these costs are not 

recoverable advertising expenses because they not necessary to the provision of safe 
and reliable services, AIC contend the purpose of restocking the E-store with AIC 
merchandise was not to improve AIC’s image in the public domain or promote AIC’s 
services to consumers but to make AIC-branded merchandise be available for personal 
purchase or Company use.  The Company points out that no party has argued it is 
unreasonable or imprudent for AIC to incur this expense for these purposes.   

 
(ii) Commission Conclusion  

The Commission declines to adopt Staff, AG/AARP and CUB’s adjustment to 
remove AIC’s “E-store” costs.  The evidence demonstrates AIC’s restocking the E-store 
with AIC merchandise was intended to reward Company employees, use AIC 
merchandise for Company events, and allow AIC employees a medium for purchasing 
such products.  The Commission finds these are justifiable operating practices.  The 
Commission also finds that CUB failed to provide record support for its theory that it is 
possible that AIC is seeking double recovery for these expenses by virtue of the fact 
that a non-accountant Company witness did not know how E-store purchases were 
recorded and reflected in the revenue requirement.  The Commission concludes AIC’s 
“E-store” costs are reasonable and they are approved. 

 
 Other Account 909 Expenses (d)

(i) AIC Position  

For this initial formula rate filing and subsequent filings to update the rate’s cost 
inputs, as was the case for general rate cases, there is a review period for Staff to 
examine the prudence and reasonableness of a utility’s costs.  That period allows for 
the free exchange of information to assist Staff in its review.  The point of this process is 
so that the sources for the costs incurred in the relevant period are transparent and 
supported.  In turn, if specific costs are objectionable, the parties can debate the merits 
of passing along those costs to ratepayers.  AIC notes that in any general rate increase 
proceeding in which Section 9-225 of the Act applies, utilities are required to make 
available to the Commission “[c]opies of all advertisements and scripts included in the 
operating expense, listing the production costs for each ad, the publication schedule 
and costs for each ad.”  220 ILCS 5/9-226(a); 83 Ill. Adm. Code § 295.40(a).  Although 
this proceeding is not technically an Article IX general rate increase proceeding, AIC 
states it provided Staff with vendor invoices for advertising costs and a worksheet that 
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detailed the various expenses that were charged to Account 909.  
 
Staff recommended disallowance of the three specific advertising expenses 

identified above, which totaled $531,000.  AIC points out, however, that Staff’s 
schedules disallow approximately $849,000 more, without any explanation and without 
identifying the specific advertising expenses Staff considers objectionable.  AIC believes 
the reason for the discrepancy is Staff’s adjustment method.  AIC states Staff could 
have made specific disallowances to the total expense charged to Account 909 and 
included in AIC’s electric revenue requirement for the three items it identified.  Instead, 
Staff determined an “allowable” amount of expense for Account 909, which largely 
ignores a revised cost worksheet and additional invoices provided by AIC.  AIC states it 
presented Staff with a detailed breakdown by subject matter of the electric expenses 
included in the FERC Form 1 data for this account, and with invoiced and non-invoiced 
amounts that support a substantial portion of the additional costs Staff seek to exclude.  

 
In response to Staff’s suggestion AIC failed to meet its burden under Section 9-

226 because it did not reconcile each vendor invoice it provided with the subject matter 
expense listed in the detailed cost worksheet, AIC contends Section 9-226 requires no 
such showing. AIC’s response to ST 2.07R (Ameren Ex. 26.1) identified, in painstaking 
detail, the various advertising programs and electric charges that were included in the 
formula rate revenue requirement for Account 909.  The record shows AIC identified 
and supported “the costs for each ad” included in operating expense.  Indeed, the 
record shows AIC identified the sources for all advertising related charges booked to 
this account, including non-invoiced amounts.  There are no grounds for Staff’s 
unprecedented punitive adjustment.  The Commission should not penalize AIC by 
approving Staff’s further disallowance to Account 909 that is not tied to a particular 
objectionable ad. 

 
(ii) Commission Conclusion  

The Commission agrees with AIC on this issue.  Staff’s unidentified further 
disallowance of advertising expenses is not tied to any particular objectionable 
advertising.  It is inappropriate to disallow expenses absent some evidence the expense 
is unjust and unreasonable.  Here, Staff has not identified the specific costs that are 
objectionable and the reasons why, as support for this additional disallowance.  Rather, 
the record shows that AIC provided extensive detail on the invoiced and non-invoiced 
costs charged to Account 909 that are included in the electric formula rate revenue 
requirement.  The Commission believes the record demonstrates AIC met its burden 
under Section 9-226.  Therefore, Staff’s further adjustment to advertising expense is 
rejected. 

 
3. Account 930.1—Corporate Sponsorship 

 AIC Position  (a)

Included in AIC’s advertising expenses are costs the Company incurred in 
sponsoring community events within its service territory.  AIC states the types of events 
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that benefit from AIC’s sponsorship vary widely, and include local parades, festivals, 
plays, concerts, races and the Illinois State Fair.  AIC’s sponsorships costs are included 
in the expenses the Company charges to FERC Account 930.1.  In connection with its 
initial formula rate filing, AIC states it included an allocated electric portion of Account 
930.1 expense in its revenue requirement and provided documentation that detailed the 
advertising expenses charged to this account.  

 
AIC asserts it has already self-excluded a substantial portion of Account 930.1 

expense ($127,000) for costs incurred in sponsoring athletic events and purchasing 
sporting tickets.  Staff, AG/AARP and CUB, however, urge the Commission to disallow 
the rest of AIC’s corporate sponsorship costs ($263,000).  AIC contends that in a 
nutshell, they argue the cost of being a good corporate citizen is never a cost 
recoverable in rates.  AIC, however, contends they are wrong, as a matter of law and 
policy.  The Company asserts that because AIC may receive public recognition in 
communities it serves by virtue of events it sponsors does not mean corporate 
sponsorship dollars are per se disallowable advertising.  AIC asserts to blacklist these 
expenses in such a fashion ignores that local events both rely on corporate sponsors 
and provide a benefit to communities.  It is the Company’s position that the costs of 
being a good corporate citizen should not be automatically or categorically excluded.  

 
AIC states Staff, AG/AARP and CUB broadly label corporate sponsorships as 

“goodwill” or “institutional” advertising that cannot be recovered in rates.  But, AIC points 
out, the General Assembly has narrowly defined these terms.  AIC notes Goodwill or 
Institutional Advertising is defined as “any advertising either on local or national basis 
designed primarily to bring the utility's name before the general public in such a way as 
to improve the image of the utility or to promote controversial issues for the utility or the 
industry.”  220 ILCS 5/9-225(1)(d); 83 Ill. Adm. Code § 295.20(d) (emphasis added).  
AIC maintains it doesn’t sponsor local events in its communities to improve its image or 
promote controversial issues.  Rather, it sponsors these events because it believes they 
are worthwhile and deserving of its financial backing.  AIC believes being a good 
corporate citizen is not about improving the utility’s name or promoting an issue the 
utility considers important.  It is about supporting causes the public considers important.  
AIC contends the General Assembly could not have intended to permit wholesale 
exclusion of these costs. 

 
AIC points out some of the expenses Staff, AG/AARP and CUB would disallow:  
 

• $2000 for the Special Olympics in Southern Illinois. 
• $2500 for the Pekin Area Marigold Festival. 
• $12,000 to the Decatur Park District Singers and First Tee. 
• $2500 to the Herrin Fiesta Italiana. 
• $1500 to the American Lung Association for Springfield Golf Classic. 
• $500 to the American Cancer Society – Relay for Life (Franklin Cty). 
• $1000 to WCBU Public Radio – Africa in Peoria. 
• $10,000 to the Decatur Celebration (family street festival). 
• $27,000 to the Peoria Civic Center – Broadway Theatre Series. 
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• $800 to the Washington Chamber of Commerce – Cherry Festival. 
• $1000 to the Illinois Blues Festival. 
• $10,000 to the Illinois Dept. of Agriculture – Illinois State Fair. 
• $4000 to City of Hillsboro – Lighting for Sports Complex. 
• $5000 for the Heart of Illinois Fair in Peoria. 
• $2000 to the City of East Peoria – Festival of Lights. 
• $5000 to the Decatur Public Schools – Turkey Tournament. 
• $1000 to the NAACP of Peoria – Freedom Fund Banquet. 
• $4000 to Peoria Civic Center – World Fest. 
• $1000 to the Central Illinois Black Expo. 
• $2500 to the Ill. Black Chamber of Commerce – Bronze Sponsorship. 

AIC notes those parties would exclude the whole lot, without consideration of the event 
or the cause.  AIC believes this sort of blanket disallowance is not appropriate.   

 
The Company emphasizes that even if it were tenable that corporate sponsorship 

of a particular event were “goodwill” or “institutional” advertising, the Act would still allow 
the cost to be recovered in rates if “the Commission finds the advertising to be in the 
best interest of the Consumer.”  220 ILCS 5/9-225(2).  AIC notes no party has argued 
financially supporting community events is not “in the best interest of the Consumer.”  
While the AG and CUB argue these are discretionary expenses not required to provide 
utility service, AIC asserts, that is not the standard for a recoverable advertising 
expense; nor should it be.  AIC maintains the standard should be whether the 
advertising expense provides a benefit to the rate paying public.  It is the Company’s 
position that these events, which live off corporate sponsors and other donations, 
clearly do. 

 
AIC also points out Section 9-225(3) specifically allows advertising that “informs 

consumers how they can conserve energy or water, reduce peak demand for electric or 
gas energy, or reduce demand for water”; “regarding service interruptions, safety 
measures or emergency conditions”; “promotes the use of energy efficient appliances, 
equipment or services”; and “promotes the shifting of demand from peak to off-peak 
hours or which encourages the off-peak usage of the service.”  220 ILCS 5/9-
225(3)(a)(c)(e)&(h); see also 83 Ill. Adm. Code § 295.30.  AIC explains many of the 
local events that it sponsors “provide venues to inform customers about electric safety, 
electric supplier choice, storm preparation and energy efficiency practices.”  The 
primary design of corporate sponsorships is to financially support the worthwhile event 
itself, but if the event presents an opportunity to better inform consumers, so much the 
better.   

 
AIC emphasizes that no party opposing the recovery of corporate sponsorships 

in this proceeding has identified a prior Commission opinion that has disallowed these 
costs.  Nor did the Commission, AIC points out, specifically exclude these costs in 
ComEd’s formula rate proceeding.  AIC maintains that for decades, gas, electric and 
water utilities have sponsored community events and recovered the related advertising 
expenses in rates.  It is the Company’s position that this should not be the occasion to 
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institute a bright line test that now disallows them.  AIC notes Staff and intervening 
parties had the opportunity to review the list of events that AIC sponsored in 2010 and 
the amounts spent.  AIC further notes they could have specifically excluded certain 
events or inquired further as to the advertising present at a particular event.  They did 
not.  Nor have they argued the amount they seek to exclude ($263,000) from Account 
930.1 is unreasonable.  Rather, AIC contends Staff, AG/AARP and CUB present the 
Commission with an all or nothing proposition: either these are recoverable expenses, 
or they are not.  AIC believes that extreme position should be rejected. 

 
 Commission Conclusion  (b)

The Commission declines to adopt the wholesale disallowance of corporate 
sponsorship advocated by Staff, AG/AARP and CUB.  The standard for recovery of an 
advertising expense is whether it provides a benefit to ratepayers.  Advertising 
expenses that are truly goodwill or institutional in nature concern advertisements that 
benefit AIC by either promoting its services, improving its image or lobbying for an 
industry issue.  The Commission agrees with AIC that the events and causes listed 
above clearly do not meet that standard.  Simply because AIC may receive public 
recognition in the communities it serves by virtue of the events and causes it sponsors 
does not mean corporate sponsorship dollars are per se disallowable advertising, as 
Staff, AG/AARP and CUB appear to suggest.  Such an approach would ignore those 
events and causes rely on corporate sponsors and provide a benefit to communities.  
The Commission agrees with AIC that the costs of being a good corporate citizen 
should not be categorically excluded.  Staff, AG/AARP or CUB did not identify any 
specific level of corporate sponsorship as unreasonable.  The Commission finds no 
basis to disallow any as such.  The Commission concludes AIC’s level of corporate 
sponsorship is reasonable and it is approved. 

 
4. Regulatory Asset Amortization 

 AIC Position  (a)

Section 16-108.5(c)(4)(G) of the EIMA permits “recovery of existing regulatory 
assets over the periods previously authorized by the Commission.”  220 ILCS 5/16-
108.5(c)(4)(G).  AIC states its 2010 regulatory asset amortization amount is comprised 
of $352,000 for Severance Cost amortization and $6,779,000 for Integration Cost 
amortization.  Both of these amounts reflect existing regulatory assets of AIC, and the 
amortization amounts are set using the periods previously authorized by the 
Commission.  Therefore, AIC believes these amortization amounts are properly 
included in the Rate MAP-P revenue requirement. 

 
AG/AARP witness Mr. Brosch recommends an adjustment to these two 

regulatory assets to use the amortization periods and amounts approved in Docket Nos. 
09-0306 (cons.).  Specifically, Mr. Brosch proposed to adjust the 2010 amortization 
expense to reflect the same monthly amount of amortization expense for these two 
items for all twelve months of 2010, as if the monthly amount of amortization that 
resulted from the 2009 rate case had been in effect throughout 2010.  The resulting 



 

39 
 

revenue requirement impact of this adjustment is $2,523,000.  However, AIC points out, 
in the Docket No. 09-0306 (cons.) Order, the Commission agreed to a proposed 
modification to the amortization period for merger integration costs and authorized the 
Company to begin amortizing severance costs.  Ameren Illinois Co., Order, Docket 09-
0306 (cons.) (Apr. 29, 2010), pp. 100, 107.  AIC states these changes took effect at the 
time of new rates in May 2010, and the monthly amortization amount changed.  With 
respect to severance and Docket No. 04-0294 merger integration cost amortization, AIC 
states the following: (i) AIC began amortizing severance costs as authorized in May 
2010; (ii) AIC amortized merger integration costs at the level approved in Docket No. 
04-0294 from January through April 2010; (iii) AIC adjusted its integration cost 
amortization as of May 2010 as authorized in Docket No. 09-0306 (cons.) (thus the 
monthly amounts changed for May through December 2010).  These are the amounts 
and periods “previously authorized by the Commission” which AIC has reported in its 
2010 FERC Form 1.  AIC also explains the change in actual monthly amortization 
amounts mid-2010 is reflected in the 2010 FERC Form 1.  AIC points out that Mr. 
Brosch, by contrast, is requesting that the changes that began in May 2010 and were 
reflected in FERC Form 1, be ignored in the calculation of revenue requirement.  AIC 
argues Mr. Brosch’s recommendation is not consistent with 16-108.5(c)(4)(G) or the 
EIMA’s requirement that AIC’s formula rates be based on actual costs as set forth in 
FERC Form 1.  AIC contends AG/AARP’s proposal effectively reads into the 
Commission’s Order a requirement that the revised amortization of both regulatory 
assets apply retroactively.  AIC asserts this proposal should be rejected. 

 
AIC disagrees with Mr. Brosch’s claim that his adjustment is permitted under the 

EIMA.  AIC maintains the statute authorizes “recovery of existing regulatory assets over 
the periods previously authorized by the Commission”, and so requires the use of actual 
amortization as reported on FERC Form 1 for the rate year, which in this case is the 
rate year 2010. 220 ILCS 5/16-108.5(c)(4)(G).  AIC also points out Mr. Brosch's 
proposal is a form of annualization (normalization).  However, Section 16-108.5 does 
not require normalization of expenses.  220 ILCS 5/16-108.5(d)(3).   

 
AIC notes that while there are numerous sections of the Act that discuss 

establishment of the performance-based formula rate revenue requirement based on 
the most recent FERC Form 1 data, there is no mention of annualized cost inputs to the 
formula.  See 220 ILCS 5/16-108.5.  Furthermore, AIC asserts, Section 16-108(c)(4), on 
which Mr. Brosch relies, if read carefully, actually supports making no annualization 
adjustment.  The language states: "recovery of existing regulatory assets over the 
periods previously authorized by the Commission."  220 ILCS 5/16-108(c)(4) (emphasis 
added).  AIC emphasizes use of the word "periods" rather than "period."  AIC states 
there would be no need for this word to be plural if the intent was to use "the more 
recent period" or "the current period" for amortization.  In addition, AIC notes the 
intentional use of the word "previously" rather than, for example, use of the word 
"currently," also supports the Company's interpretation that if more than one 
amortization period existed in a year, then more than one should be applied in the 
calculation of the year’s amortization amounts.  
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AIC notes Staff agrees that, because formula rates will be reset annually, there is 
no need for a pro forma or annualization adjustment, as proposed by Mr. Brosch.   
Rather, AIC explains, formula rates are intended to be set based on actual expense. 
Staff also agrees that Mr. Brosch's proposal to restate actual expense does not comport 
with Section 16-108.5 of the Act or the prohibition against normalization adjustments 
stated in Section 16-108.5(d)(3) of the Act.  

 
 Commission Conclusion  (b)

The Commission finds reasonable AIC’s proposed regulatory asset amortization, 
as agreed to by Staff, and it is approved.  Because formula rates will be reset annually, 
there is no need for a pro forma or annualization adjustment, as proposed by AG/AARP.  
The Commission also agrees with AIC and Staff that AG/AARP’s proposal to restate 
actual expense does not comport with Section 16-108.5 of the Act, in particular the 
provision that normalization adjustments are not required as stated in Section 16-
108.5(d)(3) of the Act.  As such, the Commission finds AG/AARP’s proposal contrary to 
law and it is rejected. 

 
5. Other 

IV. REVENUES 

A. Uncontested or Resolved Issues 
B. Contested Issues 

1. Late Payment Revenues 

 AIC Position  (a)

AG/AARP witness Mr. Brosch argues that AIC’s 41.89% allocation of late 
payment revenues to electric delivery service revenue requirements is inappropriate.  
He considers the late payment revenues to be 100% ICC jurisdictional because none of 
the revenue credit is applied to AIC's FERC electric transmission rates.  AIC contends 
AG/AARP’s adjustment should be rejected for several reasons. 

 
AIC explained the Commission’s long-standing practice for AIC, in rate orders 

dating back at least to the unbundling of electric service rates in Docket No. 06-0070 
(cons.), has been to include in the electric DS cost of service only electric distribution 
system costs recovered through electric delivery service base rates.  AIC explains 
“Other revenues” assigned or allocated to DS service have been consistently used to 
offset the DS revenue requirement.  AIC states revenues and costs associated with 
functions other than delivery service, such as power supply and transmission, are 
accounted for through separate tariffs submitted to, approved by, and subject to, the 
Commission’s jurisdiction.   

 
AG/AARP witness Mr. Brosch contends that because none of the late payment 

revenues are allocated to FERC accounts, all of these revenues must be credited to 
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delivery service customers.  AIC responds that just because a component of costs are 
billed to delivery service customers does not mean that the Company should recover all 
costs and revenues through electric DS rates.  AIC maintains that to do so would beg 
the question of why it was necessary to establish separate tariffs and riders for power 
supply, transmission service, and numerous other functions and services.  The 
Company contends Mr. Brosch’s adjustment would effectively re-bundle electric service 
(at least for ratemaking purposes) by disregarding these separate tariffs and riders and 
their associated revenues and costs. 

 
AIC believes Mr. Brosch’s proposal to assign 100% of late payment revenues to 

electric DS service might have some merit if he had also proposed to include electric 
power supply costs in his calculation of cash working capital, rejected AIC's reduction to 
revenue requirement for removal of the electric power supply portion of uncollectibles, 
rejected application of the revenue allocator to ADIT-related uncollectibles, and rejected 
AIC's reduction to A&G expense for production employee related pension and other 
post-employment benefits (OPEB) costs and electric power supply procurement costs.  
AIC points out Mr. Brosch proposed none of these.  The Company contends reducing 
revenue requirement for power supply costs, but at the same time including all power 
supply-related late payment revenues as an offset to electric DS revenue requirements, 
is patently asymmetrical and unfair.  

 
AG/AARP argue their proposal is consistent with the Commission’s treatment of 

late payment revenues in Docket No. 10-0467.  AIC notes, however, the evidence in 
that case showed that ComEd characterized as non-jurisdictional approximately $16 
million in late payment revenue from its delivery services revenue requirement, but only 
$2 million of this amount was allocated to FERC jurisdictional accounts.  ComEd, Order, 
Docket 10-0467 (May 24, 2011), pp. 303-04.  AIC further notes, under ComEd’s tariff, 
the company charged (and received) late payment revenues on the entire outstanding 
balance of bills, including supply and transmission charges.  Id. at 304.  In that case, the 
Commission found, “all parties seem to agree that ComEd actually received these late 
payments charges, and, that it receives a profit upon both delivery services and the 
actual electricity it procured, in the form of these late payment charges.”  Id. at 305.  AIC 
explains, given these circumstances, the Commission concluded that all but the $2 
million in FERC jurisdictional late payment revenues was allocable to delivery service 
customers.  Id.  AIC further points out that the Commission’s decision in that docket did 
not hinge on how much in late payment revenues were allocated to FERC.  Id. at 303.  
Rather, “ComEd was not able to identify how the remaining $13.9 million is credited to 
consumers or otherwise accounted for.”  Id. at. 303.  AIC states that here, however, the 
evidence shows that approximately 42% of late payment revenues are attributable to 
distribution service costs recovered in base rates.  AIC states the remaining revenues 
are attributable to costs recovered through other tariffs and riders.   

 
AIC believes to the extent the Commission is inclined to re-examine Rider PER 

(which recovers most electric supply costs) to more precisely track power supply costs 
and revenues, it should do so in the context of the Rate Redesign proceeding to be 
initiated under 200 ILCS 5/16-108.5(e), or at the time of the next Rider PER update 
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 Commission Conclusion  (b)

The Commission declines to adopt AG/AARP’s proposal to assign 100% of late 
payment revenues to AIC’s electric DS service.  As noted by AIC, it has been the 
Commission’s long-standing practice to include in the electric DS cost of service only 
electric distribution system costs recovered through electric delivery service base rates 
for AIC.  For the reasons stated by AIC, AG/AARP’s reliance on the Commission’s 
Order in Docket 10-0467 is misplaced.  The Commission finds AIC’s 41.89% allocation 
of late payment revenues to electric delivery service revenue requirements to be 
reasonable and it is approved. 

 
V. REVENUE REQUIREMENT 

VI. RATE OF RETURN 

A. Overview 
B. Uncontested or Resolved Issues – Capital Structure/Rate of Return  

1. Rate of Return on Common Equity 

There is no dispute that Rate MAP-P properly applies the authorized rate of 
return on common equity under the EIMA, which is the average yield on 30-year U.S. 
Treasury bonds during the subject year plus 580 basis points, subject to possible 
performance penalties.  The Commission finds that rate of return complies with Section 
16-108.5(c) and it is approved. 

 
C. Contested Issues – Capital Structure/Rate of Return 

1. Year End or Average Capital Structure 

 AIC Position  (a)

Consistent with the express terms of the EIMA, the Company states it used a 
year-end capital structure.  The EIMA requires that the formula rate “[r]eflect the utility’s 
actual capital structure for the applicable calendar year, excluding goodwill.”  220 ILCS 
5/16-108.5(c)(2).  The data that AIC is required to file demonstrating its actual capital 
structure is “based on its most recently filed FERC Form 1.”  220 ILCS 5/16-108.5(c).  
Further, use of a year-end capital structure is more consistent with Commission practice 
and past Orders and accurately measures the Company’s earned rate of return on 
common equity.   

 
Staff witness Ms. Phipps proposed use of an average capital structure because 

she believes average capital structures are less sensitive to manipulation than capital 
structures measured on a single date.  She offered the example of a utility purposefully 
delaying a dividend from one year to the next in order to boost the common equity ratio.  
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In response, AIC asserts Ms. Phipps’ example is not persuasive.  It notes the 
Commission has the authority to review a utility’s capital structure for prudence and 
reasonableness.  Thus, in Ms. Phipps’ example, AIC states the Commission could find 
that the utility’s deliberate delay of a dividend was not prudent or reasonable, and could 
adjust the capital structure to reverse any effects of the delay.  AIC contends Staff’s use 
of an average capital structure solves a problem that does not exist, and merely 
introduces more complexity into the determination of the capital structure.  

 
AIC also points out Ms. Phipps calculated the average 2010 capital structure 

using the monthly balances for 2009 and 2010, and thus used 2009 data to comply with 
the statute’s mandate that the actual 2010 capital structure be used.  

 
 Commission Conclusion  (b)

The Commission finds an “average” capital structure is not an “actual” capital 
structure.  The clear language of Section 16-108.5(c) the EIMA mandates a year-end 
capital structure.  AIC’s use of a year-end capital structure is reasonable, consistent 
with the EIMA and it is approved.  The Commission believes Staff’s proposed use of an 
“average” capital structure is not only contrary to law but also baseless.  The 
Commission agrees with AIC that Staff’s concern a year-end capital structure is more 
subject to manipulation relative to an average capital structure is belied by the 
Commission’s authority to review a utility’s capital structure for prudence and 
reasonableness.   

 
2. CWIP Accruing AFUDC Adjustment 

 AIC Position  (a)

AIC disagrees with Staff witness Ms. Phipps’ proposed adjustments to long-term 
debt, preferred stock and common equity that the AFUDC formula assumes is financing 
CWIP.  Ms. Phipps explained the Commission’s formula for calculating AFUDC 
assumes that short-term debt is the first source of funds financing CWIP, and that any 
CWIP not funded by short-term debt (i.e., any amount by which the CWIP balance 
exceeds the short-term debt balance) is funded proportionately by the remaining 
sources of capital.  In response, AIC points out Ms. Phipps acknowledged that, since 
the Company had no short-term debt during 2010, the 2010 AFUDC rate wholly 
comprises the costs of long-term debt, preferred stock, and common equity, weighted in 
the same proportions that they compose total capital.  AIC states that, consequently, 
her adjustments do not affect the capital structure ratios that will be applied to rate base 
for 2010.  AIC asserts these adjustments do not affect the capital structure ratios or rate 
of return or any other component of the initial rates.  Accordingly, there is no reason to 
make these adjustments.   

 
 Commission Conclusion  (b)

The Commission agrees with AIC that Staff’s recommended adjustments here 
are inconsequential.  The Commission therefore declines to adopt them. 
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3. Common Equity Balance – Purchase Accounting 

 AIC Position  (a)

The The Company states it correctly adjusts its common equity balance by 
subtracting $350,833,352 for the purpose of calculating capital structure in a manner 
that excludes the effects of purchase accounting.  Staff recommends an additional 
reduction to equity of approximately $101 million.  Specifically, Staff recommends 
removal of purchase accounting adjustments, including goodwill.  The purchase 
accounting at issue relates to Ameren Corporation’s 2004 acquisition of the Illinois 
Power Company (“Illinois Power” or “IP”).  

To be clear, the Company agrees that all effects of purchase accounting should 
be removed for all ratemaking purposes.  However, AIC believes Staff’s adjustment and 
associated methodology do not accomplish this end and leave certain purchase 
accounting in place while eliminating others.  Further, AIC maintains Staff’s proposed 
treatment of purchase accounting is asymmetrical and unfairly prejudices the Company. 

 
In developing the capital structure for ratemaking purposes in this proceeding, 

AIC states it properly reversed all purchase accounting in full compliance with the 
Commission’s Final Order issued in Docket No. 04-0294 dated September 22, 2004.  In 
that Docket, the Commission approved Ameren Corporation’s acquisition of the Illinois 
Power Company, and also approved the proper accounting for all regulatory purposes 
that followed.  Illinois Power Co., Order, Docket 04-0294 (Sept. 22, 2004), pp. 33-34.  
AIC contends Staff’s adjustment does not comport with the Docket No. 04-0294 Order 
because it does not remove all purchase accounting associated with Ameren’s 
acquisition of the former Illinois Power Company.   

 
AIC explains “Purchase accounting” is a term that is used throughout this 

proceeding, and the specific meaning depends on the context, but as to the 
controverted issues, it relates to the accounting entries that were made pursuant to 
applicable accounting standards at the time of IP’s acquisition.  Accounting standards 
required that the Company “push down” any investment onto Illinois Power’s books, and 
also required that the Company adjust both assets and liabilities to fair market value.  
See Illinois Power Co., Order, Docket 04-0294, pp. 32-34.  Because the Commission 
sets rates based upon the original book value of plant in service, altering of account 
balances to reflect market value gave rise to concern.  Therefore, in order to maintain 
accounting of the cost basis for Illinois Power in a manner neutral to the change in 
corporate ownership, the Commission ordered that all purchase accounting be reversed.  
In pertinent part, the Commission concluded: 

 
Based on the record, and subject to the Applicant’s agreement to reverse 
the effect of push down accounting for state regulatory purposes, the 
Commission concludes that IP’s proposed accounting entries for 
elimination of the Intercompany Note . . . are reasonable and in 
accordance with applicable accounting requirements, and should be 
approved.  The Commission also adopts the recommendation of Staff 
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witness Ms. Pearce that the impact of push down accounting should be 
collapsed into Account 114, plant acquisition adjustments, for all Illinois 
regulatory purposes such as reporting in Form 21 ILCC.  

 Illinois Power Co., Order, Docket 04-0294, pp. 33-34. 

AIC further explains, n its finding, the Commission affirmed Staff’s proposal and 
the Company’s agreement to reverse all purchase accounting.  Id.  Further, Staff 
recommended that the Company “collapse” all accounting entries into one account: 
Account 114, Plant Acquisition Adjustments.  Id.  The Company agreed, and the 
Commission approved the recommended accounting for “all Illinois regulatory purposes.”  
Id.  The intent of the Commission’s requirement to “collapse“ all accounting entries into 
one account is not expressly stated in the Commission’s 04-0294 Order, but AIC 
believes the purpose is fairly obvious; rather than adjusting several account balances to 
reverse all purchase accounting, the Company was instructed to combine the sum total 
of all various adjustments and record them in Account 114.  See Id. at p. 33. 
Accordingly, AIC explains, the effect of the Commission’s Order is the elimination of 
goodwill from the common equity balance must be netted against all other purchase 
accounting entries.  In this manner, purchase accounting and goodwill are intertwined.  
(Id.; Ameren Illinois Co., Order, Docket 11-0282 (Jan. 10, 2012), pp. 53-54.)   

 
AIC explains that this regulatory accounting has been consistently followed and 

applied in rate cases subsequent to the acquisition.  It also notes the Commission 
expressly affirmed the Company’s treatment of purchase accounting for calculating 
capital structure.  (Ameren Illinois Co., Order, Docket 11-0282, pp. 53-54.) 

 
AIC contends Staff’s recommendation simply cannot be implemented without 

running afoul of the Commission’s decision in Docket No. 04-0294 because it is in 
conflict with the Commission’s directive that all purchase accounting be collapsed into 
Account 114 for “all regulatory purposes,” a requirement that necessitates the removal 
of goodwill net of all other combined purchase accounting.  

 
AIC notes that although Staff’s position was modified on rebuttal, Staff witness 

Ms. Phipps’ direct testimony illustrates Staff’s methodology.  In explaining her then 
alternative proposal, she articulates the two-step process she used to develop her 
adjustment of approximately $450 million dollars to the common equity balance.  She 
starts with the Company’s full purchase accounting adjustment, and then adds back 
income statement purchase accounting adjustments that flowed through retained 
earnings.  AIC contends, in effect, what she is doing is reversing the “collapsing” of 
purchase accounting entries, including retained earnings balances from previous 
periods, without consideration of whether such earnings are still retained by the 
Company, and leaving the effects of the push down accounting partially in place to 
calculate her proposed capital structure.  AIC maintains clearly that is not in keeping 
with the dictates of the Order issued in Docket No. 04-0294. 

 
The Company also points out Staff’s position is the same as that presented in its 

briefs in AIC’s last rate case docket, where the issue was decided affirmatively in the 
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Company’s favor.  Ameren Illinois Co., Order, Docket 11-0282, pp. 53-54.  In Docket No. 
11-0282, the Commission found “ . . . the record supports AIC's position that purchase 
accounting and goodwill are intertwined . . . This adjustment reflects a netting of 
accounting adjustments against the goodwill balance which is supported by the record 
of this proceeding.”  Id. at 54. 

 
AIC further argues that, in rebuttal testimony, Staff presented a novel proposition, 

arguing that dividends and equity infusions occurring in 2007 through 2009 effectuated 
a transfer of purchase accounting from one category of common equity to another, i.e., 
from retained earnings to paid-in capital.  As a threshold matter, AIC states it is unclear 
how Staff’s argument squarely responds to the Company’s position or, for that matter, 
supports its position to eliminate purchase accounting reversals other than goodwill.  
AIC contends Staff simply does not offer an analysis that articulates a coherent 
explanation as to the salience of its theory, nor does it explain why its adjustment offers 
an appropriate remedy.  Notwithstanding, AIC maintains record facts affirmatively 
demonstrate there was no “transfer” of dividends to paid-in capital as Staff alleges.   

  
AIC contends Staff’s argument hinges on the general observation that the 

Company issued dividends in 2007 and 2008 and received equity infusions in 2009.  
However, AIC explains, dividends and equity infusions for the Illinois Power Company 
during that historical period were made in the ordinary course of business, as can be 
clearly demonstrated by an examination of the historical context of these business 
activities.  As AIC witness Mr. Martin explains, in 2004, Ameren acquired Illinois Power 
Company from Dynegy.  At the time, Illinois Power was in poor financial condition and 
was subject to a dividend restriction imposed by the Commission.  Upon acquisition, 
Ameren infused almost $900 million into Illinois Power and, in its Final Order in Docket 
No. 04-0294, the Commission removed the dividend restriction after certain criteria were 
established.  AIC points out that Ms. Phipps corroborated these facts at hearing, 
agreeing that Illinois Power was in financial distress immediately prior to acquisition and 
concurred that the dividend restriction was lifted after issuance of the Final Order in 
Docket No. 04-0294.  In 2007, Illinois Power Company resumed paying dividends and 
continued to pay them until late 2008.  AIC points out the record evidence demonstrates 
all dividends paid by Ameren subsidiaries, including Illinois Power were used to pay 
dividends to shareholders.  As the record establishes, in both 2007 and 2008, dividends 
paid by Ameren Corp. subsidiaries, including IP, equaled exactly the amount paid out to 
external investors through Ameren Corp. dividends.  AIC thus takes the position the 
source of the equity infusions from Ameren Corp. to Ameren IP in 2009 therefore could 
not have come from earlier paid dividends.   

  
To the contrary, AIC asserts, the facts show that the IP equity infusion came from 

three sources: proceeds from Ameren’s public equity offering, proceeds from the sale of 
Ameren stock under the dividend reinvestment program, and proceeds from the sale of 
Ameren stock under the 401K program.  The common stock issuance was a reaction to 
the financial crises that occurred in the fourth quarter of 2008.  In October of 2008, a 
financial crisis ensued as the result of a sharp devaluation of mortgage-backed 
securities. AIC explains Ameren reacted to “preserve financial integrity and ensure 
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liquidity.”  It points out, at hearing, Ms. Phipps agreed that during late 2008, the collapse 
of Leman Brothers precipitated turmoil in financial markets and that such turmoil 
impacted companies like Illinois Power.  As such, AIC explains, in the first quarter of 
2009, Ameren Corporation infused $58 million into IP and also an additional $36 million 
later that year. The infusion was made from proceeds generated in 2009 from an 
Ameren Corp. stock offering that raised $535 million dollars.  It is also noteworthy that 
Ameren Corp. reduced its dividend to external investors in 2009 as well.   

 
AIC believes the facts above clearly show no purchase accounting “transfer” 

occurred.  Illinois Power resumed paying dividends as permitted by the Commission in 
its Final Order issued in Docket No. 04-0294.  The dividends paid to Ameren Corp by IP 
in 2007 and 2008 were added to other subsidiary dividends and then paid to external 
investors as part of Ameren Corp. dividends.  In other words, AIC explains, the 
dividends were paid out to investors external to Ameren.  Prompted by market turmoil in 
the fourth quarter of 2008, Ameren Corp. began to issue stock in 2009 and used part of 
the proceeds to ensure the financial integrity of IP through an equity infusion.  Clearly, 
Ameren raised funds external to the Company and paid them into Illinois Power for 
legitimate business purposes.  Under these facts, AIC contends Staff’s theory of some 
sort of improper accounting “transfer” simply cannot be sustained.  

 
AIC additionally asserts the accounting characterizations made by Staff in 

support of its “transfer” allegations concerning purchase accounting are not accurate.  
The Company points out Staff does not openly acknowledge in its argument that the 
level of retained earnings is impacted by income, or, put another way, that the net 
income, as reported on an income statement, and retained earnings, as stated on a 
balance sheet, are interrelated values; one affects the other.  Because Ameren was 
required to adjust IP’s assets and liabilities to fair market value, the Company’s net 
income is affected by purchase accounting.  When income then contributes to retained 
earnings, purchase accounting reversal is required in accordance with the Order issued 
in Docket No. 04-0294.  When the Company issues dividends, retained earnings are 
decreased, and in turn the equity balance is reduced.  Therefore, AIC states, the 
reversal of the retained earnings for ratemaking purposes is no longer required because 
the otherwise offsetting equity has been eliminated from the Company’s books.  
Moreover, AIC contends, Staff’s characterization that dividends are paid from cash, and 
not retained earnings, is incorrect.  Clearly, AIC states, dividends are paid in cash, but 
the payment of dividends reduces retained earnings, which is a component of equity.  
AIC states a positive retained earnings balance is a legal pre-condition for the payment 
of dividends.  220 ILCS 5/7-103.  Therefore, it cannot be disputed that dividends are 
paid out of retained earnings.   

 
AIC also asserts Staff’s contention that the “lines separating the components of 

common equity . . . are permeable” is simply not true.  Accounting standards require 
that dividends paid by the Company be recorded as a reduction to retained earnings.  
AIC believes no basis exists under the generally accepted accounting principles or the 
uniform systems of accounts to support Staff’s position.   
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Section 16-108.5 requires that the capital structure, “reflect the utilities actual 
capital structure for the applicable calendar year, excluding goodwill, subject to a 
determination of prudence and reasonableness consistent with Commission practice 
and law.”  220 ILCS 5/16-108.5(c)(2).  AIC states it has excluded goodwill from its 
capital structure in this case and also all other purchase accounting adjustments as a 
result of collapsing all purchase accounting adjustments together. AIC contends it did so 
in compliance the Commission practice in setting rates in past AIC rate cases, and in 
compliance with the lawful requirements of the Commission’s Order approving the IP 
acquisition in Docket No. 04-0294.  There is no basis provided by Section 16-108.5 for 
invalidating the Commission’s order issued in Docket No. 04-0294.  To the contrary, AIC 
contends the law directs that Company continue to honor the Commission approved 
accounting ordered in 2004 and applied since that time.   

 
Finally, AIC points out Staff by its own admission does not challenge the 

Company’s accounting in this proceeding, but rather challenges the ratemaking 
treatment of purchase accounting adjustments.  AIC notes at hearing, Staff 
acknowledged that Company’s accounting is a result of the Commission’s Order issued 
in Docket No. 04-0294.  Therefore, AIC believes that in essence Staff is challenging the 
Commission’s decision in Docket No. 04-0294 as it pertains to the calculation of capital 
structure.   

 
 Commission Conclusion  (b)

The Commission believes AIC’s common equity balance, as calculated by the 
Company, is reasonable and should be used for purposes of establishing the formula 
rates in this proceeding.  Section 16-108.5 of the EIMA requires that the utility’s capital 
structure, “reflect the utilities actual capital structure for the applicable calendar year, 
excluding goodwill, subject to a determination of prudence and reasonableness 
consistent with Commission practice and law.”  220 ILCS 5/16-108.5(c)(2).  In 
accordance with that Section, AIC has excluded goodwill from its capital structure in this 
case and also all other purchase accounting adjustments as a result of collapsing all 
purchase accounting adjustments together.  The Commission agrees with AIC that 
methodology complies with Commission practice in setting rates in past AIC rate cases 
and with the Commission’s Order approving the IP acquisition in Docket No. 04-0294.  
The accounting treatment ordered in those cases ensures removal of all purchase 
accounting for all regulatory purposes in a neutral manner, and thus ensures continuity 
of application and proper synchronization with all other regulatory accounting.   

 
Staff recommends removing purchase accounting adjustments, including goodwill, from 
the common equity balance.  The Commission agrees with AIC that Staff’s adjustment 
and associated methodology cannot be reconciled with the Commission’s decision in 
Docket No. 04-0294.  Staff’s position is in conflict with the Commission’s directive there 
that all purchase accounting be collapsed into Account 114 for “all regulatory purposes,” 
a requirement that necessitates the removal of goodwill net of all other combined 
purchase accounting.  In addition, the record evidence belies Staff’s allegation there 
was a “transfer” of dividends to paid-in capital.  The Commission finds Staff’s position 
unsupported and it is rejected. 
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4. Subsequent Discussions/Report on Capital Structure 

 AIC Position  (a)

Staff witness Mr. McNally testified that it is possible that the capital structure 
presented by the Company in this proceeding may not be prudent and reasonable on a 
going-forward basis in light of changes in operating risk that may be affected by the 
EIMA.  Accordingly, he recommended the Commission order the Company to work with 
Staff to explore more leveraged capital structures for future years and subsequently 
provide a report to the Commission with its 2013 formula rate filing.   

 
AIC witness Mr. Martin agreed that it would be useful to explore and discuss 

particular issues surrounding the composition of its capital structure outside the context 
of a contested proceeding.  The Company also agreed to provide a report to the 
Commission with its 2013 formula rate filing, with the caveat that the Company and the 
Staff are not required to reach a consensus with respect to capital structure issues 
discussed by them.   

 
AERG Investment 

Staff witness Ms. Phipps subtracted the amount of common equity invested in 
Ameren Energy Resources Generating Company (“AERG”) in order to remove any 
incremental increase in cost of capital resulting from the Company’s affiliation with non-
utility companies.  Because AERG was transferred to a non-utility Ameren subsidiary 
during 2010, and because the Company used a year-end capital structure, AIC 
contends this adjustment is not necessary if the Company’s proposed year-end capital 
structure is used. 

 Commission Conclusion (b)

The Commission’s finds Staff’s proposal, as agreed to by AIC, that the Company 
work with Staff to explore the composition of AIC’s capital structure for future years and 
to subsequently provide a related report to the Commission with its 2013 formula rate 
filing, with the caveat that Staff and AIC are not required to reach a consensus 
regarding capital structure issues, to be a reasonable one.  It is approved.  The 
Commission orders the referenced discussions between Staff and the Company.  
Further, AIC shall, in connection with its 2013 formula rate filing, submit a report to the 
Commission regarding those discussions. 

 
Staff’s adjustment related to the AERG investment is rejected.  The Commission 

agrees with AIC that adjustment is not necessary because the record reflects AERG 
was transferred to a non-utility Ameren subsidiary during 2010 and the Commission has 
approved AIC’s use of a year-end capital structure. 

 
5. Common Equity Ratio/Cap Limit 

 AIC Position  (a)
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IIEC witness Mr. Gorman proposed that Rate MAP-P include a test to establish 
whether the actual capital structure is reasonable.  Specifically, he recommended that, if 
AIC’s common equity ratio is greater than 50%, AIC should be required to prove that its 
actual capital structure is reasonable and appropriate.  He further recommended that 
the Commission revisit the appropriate common equity limit every three years, as credit 
rating agencies and market participants “generally get a feeling” for the operation of the 
formula rate tariff. 

 
AIC contends IIEC’s proposal is ill considered, arbitrary, reckless and 

unnecessary.  AIC believes the Commission has ample authority to investigate the 
prudence of the Company’s capital structure annually, and need not set some 
manufactured, artificial limit masquerading as a “test” while waiting for IIEC to report on 
how the market “generally feels” about the formula rate in three years.  The irony is, AIC 
believes, that the market will not generally get a good feeling about arbitrary cut-offs. 

 
AIC notes Mr. Gorman bases his argument solely on his observation that the 

Company’s common equity ratio of 54.3% is higher than the common equity ratios in the 
Company’s 2009 rate case.  AIC explained the Company had valid reasons for 
increasing its common equity ratio since the last case, and those reasons remain valid.  
Further, AIC points out the Commission approved a common equity ratio of 53.272% in 
the Company’s gas rate order issued in January 2012, which was an affirmation of the 
reasonableness of the steps the Company has taken to strengthen its capital structure.  
Ameren Illinois Co., Order, Docket 11-0282, p. 128.  Mr. Gorman testified in that case 
and proposed no adjustments to AIC’s capital structure.  AIC thus concludes Mr. 
Gorman’s selection of 50% is arbitrary and unsupported, and its use could jeopardize 
the Company’s credit ratings.  

 
AIC explain the Company’s common equity ratio “evolved” over a number of 

years prior to this proceeding.  A Moody’s investment grade credit rating is a strong 
external, independent indicator of a healthy capital structure.  For an investment grade 
rating in the Baa category, which is the lowest of the four Moody’s investment grade 
credit rating levels, Moody’s expects a regulated utility’s debt to capitalization 
percentage to be within the range of 45% to 55%.  Certain key credit metrics, such as 
the debt to capitalization ratio, account for only 30% of Moody’s overall rating, while 50% 
of the rating is attributable to (1) the supportiveness of the regulatory framework in 
which the utility operates and (2) the company’s ability to recover costs and earn fair 
returns within that framework.  

 
AIC further explains, in the last few years, Moody’s has expressed concerns 

about the supportiveness of the regulatory environment in Illinois, which the agency has 
rated at the sub-investment grade Ba level.  Given the adverse impact of Moody’s 
assessment and rating of the Illinois regulatory environment on AIC’s overall credit 
rating, it has been important for AIC to maintain a debt to capital ratio, which accounts 
for 7.5 percentage points of 30% rating weight assigned to key credit metrics, near the 
low end of the 45% to 55% range in order to maintain its investment grade rating and 
ensure access to capital on reasonable terms and conditions.  In short, AIC maintains 
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that strong credit metrics have been necessary to offset credit rating agency concerns 
regarding the supportiveness of the Illinois regulatory framework and AIC’s ability to 
recover its cost and earn a reasonable return within such framework.  AIC believes they 
have been and continue to be essential to its maintenance of investment grade credit 
ratings.   

 
AIC explains Moody’s recently upgraded AIC’s issuer rating from Baa3 to Baa2 

following a more than three month review process.  Certain other AIC ratings were also 
upgraded by one notch.  AIC notes that Moody’s cited the new formula rate legislation 
and expectation of improved cost recovery clarity as factors supporting the upgrade. 
However, Moody’s reiterated its concerns regarding AIC’s “challenging” regulatory 
framework and the overall supportiveness of the underlying regulatory environment in 
Illinois, which Moody’s continues to rate below investment grade.  Clearly, even with the 
recent passage of formula rate legislation, “ongoing regulatory uncertainly and 
unpredictability in Illinois” continues to contribute to a relatively high degree of business 
risk for AIC.  In upgrading AIC’s credit rating at this juncture, Moody’s expressly 
assumes that “the utility’s regulatory environment and cost recovery prospects do not 
deteriorate.”  Further, Moody’s warns that the Company’s “rating could be downgraded 
if the Energy Infrastructure Modernization Act (EIMA), a legislation and formula rate 
making rate procedures are not implemented as intended, if there are unsupportive rate 
case or other decisions,” or “if there is unfavorable or adverse political intervention in 
the regulatory process.”  AIC asserts that strong credit metrics, including a healthy 
capital structure, are necessary to offset rating agency concerns regarding the 
supportiveness of the regulatory environment and ensue that the Company is able to 
maintain its investment grade rating.   

 
AIC notes that while the rating upgrade is positive for AIC and its ratepayers, the 

current rating is still only two notches above junk bond status. AIC contends, at this time, 
the rating upgrade does not warrant a significant change in the capital structure of AIC, 
particularly in light of ongoing concerns about the implementation and true effect of the 
new formula rate legislation. Rather, the Company believes they should continue to 
monitor business and economic conditions and finance opportunities as they arise.  AIC 
believes in the future, positive credit rating actions that suggest rating 
agency perceptions of a more stable, predictable, and supportive regulatory 
environment could justify a fundamental change in the capital structure of AIC, including 
a change in the targeted equity ratio.  Until that time, however, such a change cannot be 
justified. 

 
 Commission Conclusion  (b)

The Commission declines to adopt IIEC’s proposal to require AIC to prove, if its 
common equity ratio is greater than 50%, that is capital structure is reasonable and 
appropriate.  The Commission also declines to adopt IIEC’s related recommendation 
that it “revisit” the appropriate common equity limit for AIC every three years.  As an 
initial matter, the Commission does not believe the record supports the 50% threshold 
suggested by IIEC.  The Commission also agrees with AIC that IIEC’s proposed “test” 
could jeopardize the Company’s credit ratings.  Finally, as AIC aptly acknowledges, the 
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Commission has authority to investigate the prudence of the Company’s capital 
structure on an annual basis.  As such, IIEC’s proposal is unwarranted and 
unnecessary. 

 
6. Balance and Embedded Cost of Long-Term Debt 

 AIC Position  (a)

The Company proposed to use the 2010 year-end balance of long-term debt and 
associated cost rates in developing its capital structure.  Staff witness Ms. Phipps 
proposed to calculate the average balance of long-term debt and determine the 
embedded cost in accordance with the methodology set forth in 83 Ill. Adm. Code § 
285.4000(b).  Her proposal included an adjustment the Commission has made in prior 
cases related to certain AmerenCIPS bonds that matured in May 2010.  The Company 
believes, for all the reasons discussed in its Section VI.C.1 infra, that a year-end capital 
structure should be used.  AIC believes a year-end capital structure would reflect the 
maturity of the AmerenCIPS debt, and no adjustment would be required.  If, however, 
the Commission concludes that an average capital structure should be used, the 
Company does not object to Staff witness Ms. Phipps’ methodology for the calculating 
the balance and embedded cost of long-term debt, except as discussed in Section 
V.C.2. 

 
 Commission Conclusion  (b)

For the reasons discussed above, the Commission believes it is appropriate to 
use a year-end capital structure.  Accordingly, the Commission concludes AIC’s 
proposed use of the 2010 year-end balance of long-term debt and associated cost rates 
in developing its capital structure is reasonable and it is approved.  Staff’s proposal is 
rejected.   

 
7. Balance and Embedded Cost of Preferred Stock 

 AIC Position  (a)

The Company proposed to use the year-end balance of preferred stock, 
consistent with its use of a year-end capital structure.  Staff proposed to use the 
average balance of preferred stock, calculated in accordance with 83 Ill. Adm. Code § 
285.4000(b).  The Company believes, for all the reasons discussed in Section VI.C.1. 
infra, that a year-end capital structure should be used.  If, however, the Commission 
concludes otherwise, the Company does not object to Staff witness Phipps’ 
methodology for the calculating the balance and embedded cost of preferred stock.   

 
 Commission Conclusion  (b)

For the reasons discussed above, the Commission believes it is appropriate to 
use a year-end capital structure.  Accordingly, the Commission concludes AIC’s 
proposed use of the year-end balance of preferred stock in developing its capital 
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structure is reasonable and it is approved.  Staff’s proposal is rejected. 
 

8. Cost of Short-Term Debt, including Cost of Credit Facilities 

 AIC Position  (a)

There are two contested issues regarding the cost of short-term debt: 1) the 
amount of credit facilities fees to be reflected in the WACC; and 2) the determination of 
the cost of short-term debt. 

 
Upfront Credit Facilities Fees 

AIC recognizes that Staff has presented an adjustment that the Commission 
recognized in AIC’s last gas rate case.  However, AIC maintains that adjustment is not 
warranted.  AIC explains paid an upfront fee equivalent of 66.5 basis points, a fee 
comparable to other Illinois utilities with similar credit ratings.  It points out ComEd paid 
a fee of 60.5 basis points, and Peoples Gas and its affiliates paid fees in an 
approximate range of 65-75 basis points.  

 
AIC contends Staff nevertheless advocates recovery well below actual cost and 

below the cost paid by other utilities, by reducing the credit facilities fees adder to the 
WACC by over 20%.  Given that Staff’s adjustment is intended to remove any financial 
impacts associated with unregulated affiliates pursuant to 220 ILCS 5/9-230, the 
Company requests that the Commission afford it a degree of proportionality and use 
ComEd’s fee equivalent of 60.5 basis points as a proxy in lieu of Staff’s proposed 
adjustment.  

 
Determination of Cost of Short-Term Debt 

Staff witness Ms. Phipps pointed out that the cost of short-term debt is not 
separately presented on FERC Form 1.  She recommended that in future formula 
ratemaking proceedings, the Company’s cost of short-term debt should equal the 
weighted cost of short-term borrowings as set forth in the Company’s Form 10-K.   

 
The Company agreed that the cost of short-term debt is not separately presented 

on FERC Form 1.  (AIC did not have any short-term borrowings in 2010.)  AIC further 
agreed that, to the extent that AIC had short-term borrowings in a year, the weighted 
cost of short-term debt disclosed on Form 10-K would be appropriate for ratemaking 
purposes.  The Company believes, however, if it has no short-term borrowings in a year, 
the short-term debt rate used for ratemaking purposes should not be the cost of short-
term debt on Form 10-K, which in that instance would be an Ameren consolidated value, 
and which might not be appropriate for ratemaking purposes.  Where there are no short-
term borrowings in a year, the Company proposed to use the cost of short-term debt in 
its current credit facility, which is LIBOR plus 205 basis points.  

 
 Commission Conclusion  (b)
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The Commission declines to adjust the amount of credit facilities fees to be 
reflected in the WACC, as proposed by Staff.  The record evidence demonstrates AIC 
paid an upfront fee equivalent of 66.5 basis points, which is comparable to other Illinois 
utilities with similar credit ratings.  The Commission finds that fee level reasonable and it 
is approved.  

 
Regarding the determination of the cost of short-term debt, the Commission finds 

AIC’s approach to be reasonable.  The Commission concludes where there are no 
short-term borrowings in a year, it is appropriate to use the cost of short-term debt in 
AIC’s current credit facility, rather than the cost of short-term debt on Form 10-K. 

 
9. Other 

VII. COST OF SERVICE AND RATE DESIGN 

A. Resolved Issues 

1. Standard of Review for Rate MAP-P Class Cost Allocation and 
Rate Design 

Section 16-108.5 requires that rate design and cost allocation used to develop 
rates must be consistent with the participating utility’s most recent general rate increase 
order.  220 ILCS 5/16-108.5(C)(6).  The Company proposed a rate design and cost 
allocation consistent with the Commission’s last rate case order issued in Docket No. 
09-0306 (cons.), making revisions as necessary in response to Staff concerns to ensure 
proper calculations were made.   Both Staff and the Company resolved all 
methodological differences with regard to the statutory requirement by the time of the 
evidentiary hearing.  No other parties testified on this issue.  The Commission finds 
AIC’s proposed cost allocation and rate design reasonable in all respects and they are 
approved.  

 
2. ECOSS Class Cost Allocation 

See § VII.A.1 supra. 
 

3. Class Revenue Allocation 

See § VII.A.1 supra. 
 

4. Rate Design 

See § VII.A.1 supra. 
 

5. Section 16-108.5(c)(4) Protocols - Weather Normalization and 
Common Costs 

 See § VII.A.1 supra. 
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VIII. FORMULA RATE TARIFF 

A. Uncontested or Resolved Formula/Tariff/Filing Issues 

1. Uncollectibles Expense – Reconciliation in Rider EUA 

Staff recommended changes to the formula rate tariff that would essentially mean 
the formula rate would always reflect zero for the uncollectible expense component in 
the annual reconciliation, with the reconciliation of uncollectible expense occurring 
pursuant to the uncollectible expense adjustment rider (Rider EUA).  On rebuttal, the 
Company agreed to those revisions.  The Commission finds the change recommended 
by Staff, and agreed to by AIC, to be an appropriate one and it is approved. 

 
2. Interest Rate Formula for Reconciliation Computation 

AIC pointed out computational errors for the interest rate formula for 
reconciliation computation contained in Staff' schedules on direct.  Staff agreed that the 
corrections be made.  The interest rate to be used in reconciliation filings is contested, 
as discussed in Section VIII.C.2. below.  

 
3. Miscellaneous Staff/AIC Agreed-Upon Tariff Language 

Changes 

The various agreed upon changes to the tariff language are listed in Ameren 
Exhibits 12.1, 13.1 and 23.1.  The tariff revisions necessary for Rider EUA, as 
discussed in § VIII.A.1 and IX.A.2 infra, are set forth in Ameren Exhibit 12.2.  The 
Commission finds the referenced tariff language, as agreed to by Staff and AIC, to be 
reasonable and it is approved. 

 
4. Period of Time for Filing Compliance Formula Tariff with ICC 

Rate MAP-P includes a provision allowing AIC to file its updated delivery service 
charges within four business days after the Commission issues its Order pertaining to 
such updates.  A period of four business days was selected to allow sufficient time to 
accommodate potential changes required by the Commission within the formula rate. 
AIC and Staff believe the period of four business days is reasonable considering the 
added additional complexity of submitting delivery service tariff filings for three separate 
rate zones.  The Commission agrees.  The four-business day period proposed by Staff 
and AIC is approved. 

 
B. Contested Formula/Tariff/Filing Issues 

1. Incentive Compensation – Stated Level/Test of 
Reasonableness 

 AIC Position  (a)

AIC points out the General Assembly makes clear in Section 16-108.5 of the Act 
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that the formula rate process would “provide for the recovery of the utility’s actual 
costs…” and that the actual cost data was to come from “the utility’s most recently filed 
annual FERC Form 1.”  220 ILCS 5/16-108.5(d)(1).  Contrary to this plain statutory 
language however, AIC understands IIEC witness Mr. Gorman to recommend the 
Commission establish a “stated level” of rate case expenses, affiliate service charge 
expenses, and incentive compensation.”  IIEC’s proposal is that if its actual expense 
equals or is less than the “ceiling”, then that amount of the expense is automatically 
included in Rate MAP-P.   On the other hand, if AIC’s actual level of that expense is 
greater than the stated level, then AIC can choose to include only the stated level in 
Rate MAP-P or the Commission can initiate an investigation to determine the 
reasonableness of the higher actual level.  

 
AIC understands Mr. Gorman thus recommends that something other than the 

actual cost as reported on FERC Form 1 be used to set the Rate MAP-P revenue 
requirement.  Mr. Gorman’s proposal, asserts the Company, appears to be simply a 
way to reduce recovery by capping it at some arbitrary level.  AIC notes that Staff 
agrees, and also recommends the Commission reject Mr. Gorman’s proposal.  The 
Company points out that Staff noted Mr. Gorman’s proposal assumes his “stated level” 
is reasonable.  AIC contends Mr. Gorman’s proposal would, instead, substitute an 
assumed amount, only presumed to be prudent and reasonable, for the actual amount 
for the year.  As such, the Company maintains, it is contrary to the clear intent of the 
General Assembly.  

 
AIC notes Mr. Gorman contends these three expenses will not receive regulatory 

scrutiny in formula rate proceedings (although he does not explain what is unique about 
these three expenses as opposed to others).  He argues these expenses should be 
“aggressively” managed in a formula rate context.  But, AIC explains, these expenses 
will receive regulatory oversight in the annual formula rate filing just as any other utility 
expense would.  AIC asserts this is clear from the language of Section 16-108.5 of the 
Act, which provides that the Commission can enter into  

 
A hearing concerning the prudence and reasonableness of the costs 
incurred by the utility to be recovered during the applicable rate year that 
are reflected in the inputs to the performance-based formula rate derived 
from the utility's FERC Form 1 . . . The Commission shall apply the same 
evidentiary standards, including, but not limited to, those concerning the 
prudence and reasonableness of the costs incurred by the utility, in the 
hearing as it would apply in a hearing to review a filing for a general 
increase in rates under Article IX of this Act. 

220 ILCS 5/16-108.5(d).  
 
The Company understands the Commission’s authority to determine the 

reasonableness and prudence of expenditures, and to disallow recovery if they are 
unreasonable or imprudent, and the Company argues this provides a very strong 
incentive for a utility to manage its costs.  However, AIC contends, establishing an 
arbitrary, rebuttable presumption that expenditures in excess of certain levels are 
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unreasonable establishes an incentive to focus solely on cost recovery—instead of what 
is reasonably necessary to provide safe and reliable utility service.  AIC states capping 
recovery of lawful expenses is not in the customers’ best long-term interest (or 
consistent with the EIMA).  AIC explains that denying recovery of lawful expenses can, 
in fact, lead to very negative outcomes such as weakened credit ratings and increased 
costs of financing.  Thus, AIC asserts, customers will ultimately pay the increased 
financing costs.  

 
The Company notes Mr. Gorman appears to contend that the Commission lacks 

a “procedural mechanism” to determine whether a utility must show its costs are 
prudent and reasonable.  AIC states that, however, the law makes it clear that in 
formula rate reconciliations (220 ILCS 5/16-108.5(d)), the Commission can review the 
prudency and reasonableness of AIC’s actual costs in the reconciliation proceeding.  
Thus, AIC explains, the “procedural mechanism” already exists in the formula rate 
reconciliation process.  AIC notes that in addition, Staff agrees Mr. Gorman’s 
recommendation should be rejected because of potential practical difficulties in 
implementation and because it is inconsistent with the Act.   

 
AIC also points out that the Act states: “The sole fact that a cost differs from that 

incurred in a prior calendar year or that an investment is different from that made in a 
prior calendar year shall not imply the imprudence or unreasonableness of that cost or 
investment.” 220 ILCS 5/16-108.5(c)(1). Thus, the General Assembly made clear it 
understood that expenses could vary from year to year, and that any variation did not 
imply an expense somehow became unreasonable simply because it changed, or rose 
above some arbitrary threshold. 

 
AIC points out that for the incentive compensation expense “ceiling”, Mr. Gorman 

proposes that a cap be set at the average of the Commission-approved levels of 
incentive compensation expense in the Company’s last three rate cases.  AIC maintains 
that Mr. Gorman, however, fails to provide the basis for his proposed calculation of the 
incentive compensation expense cap, explain why the stated level of that expense 
should be determined differently than the stated levels for rate case expense and 
affiliate service charges expense, or explain why an average of the approved-level of 
the expense from the Company’s last three rate cases represents a just and reasonable 
level of the expense in all formula rates going forward.  The Company also notes Mr. 
Gorman fails again to explain whether the three rate cases he mentions do or do not 
include gas service incentive compensation amounts.   

 
AIC explains that in fact, the use of the prior three electric rate cases in which an 

order was entered is not appropriate due to the significant evolution of AIC’s incentive 
compensation program in that time, such that the historical level of incentive 
compensation expense approved by the Commission does not have any relationship to 
AIC's current level of incentive compensation expense.  AIC explains its last three 
electric rate cases in which a Commission order was entered were Docket No. 06-0070 
(cons), Docket No.07-0585 (cons.) and Docket No. 09-0306 (cons.).  In Docket No. 06-
0070 (cons.), the Commission denied AIC all recovery of incentive compensation 
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expense due to the presence of a "financial trigger."  Subsequently, in 2008, AIC 
modified its incentive compensation plans to remove the financial triggers and 
emphasize operational KPIs with customer benefits.  Thus, the Commission in Docket 
No. 07-0585 (cons.) and Docket No. 09-0306 (cons.) considered the level of AIC's 
incentive compensation expense in conjunction with incentive plans that had been 
significantly changed.  As a result, AIC contends, the Commission's average approved 
level of expense in those cases is not an appropriate basis for comparison to AIC's 
incentive compensation costs included in its formula rates.  

 
Furthermore, AIC points out Section 16-108.5 expressly permits the “recovery of 

incentive compensation expense that is based on the achievement of operational 
metrics, including metrics related to budget controls, outage duration and frequency, 
safety, customer service, efficiency and productivity, and environmental compliance.”  
220 ILCS 5/16-108.5(c)(4)(A).  The Company emphasizes the Act does not contain any 
limitation, in the manner Mr. Gorman suggests, on recovery of incentive compensation 
expense based on achievement of those statutory metrics.  It is thus the position of the 
Company that the Commission should reject Mr. Gorman’s proposal. 

 
 Commission Conclusion  (b)

IIEC’s concern appears to be that certain costs like incentive compensation 
expense will not receive sufficient “scrutiny” in the formula rate process, and so should 
be set at a stated level.  But the EIMA makes clear, as AIC explains, that the 
Commission can review the costs in the context of annual update filings.  Moreover, the 
EIMA requires use of “actual” costs, which IIEC’s proposal does not.  Staff agrees that 
this proposal should be rejected.  AIC and Staff’s position is confirmed by the fact that 
the Act states: “The sole fact that a cost differs from that incurred in a prior calendar 
year or that an investment is different from that made in a prior calendar year shall not 
imply the imprudence or unreasonableness of that cost or investment.” 220 ILCS 5/16-
108.5(c)(1). Therefore, the Commission declines to adopt IIEC’s “stated level” proposal. 

 
2. Incentive Compensation – Metrics/Requirements 

 AIC Position  (a)

IIEC witness Mr. Gorman recommends the Commission require AIC to base 
recovery of incentive compensation expense on achieving, as a “trigger,” performance 
metrics established by the Act.  In response, AIC points out the metrics in Section 16-
108.5(f) of the Act requires it to develop certain multi-year performance metrics 
designed to achieve improvement over baseline performance values over a 10-year 
period.  AIC explains these include metrics such as System Average Interruption 
Frequency Index (SAIFI), Customer Average Interruption Duration Index (CAIDI), 
targets for controllable interruptions in the Commission's rules (83 Ill. Adm. Code § 
411.140(b)), reduction in estimated bills, and reduction in uncollectible expense.  AIC 
thus contends there is no statutory basis for IIEC’s recommendation.   

 
AIC states section 16-108.5(c)(4)(A) of the Act expressly permits recovery of 
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"incentive compensation expense that is based on the achievement of operational 
metrics, including metrics related to budget controls, outage duration and frequency, 
safety, customer service, efficiency and productivity, and environmental compliance."  
AIC asserts no provision, however, is made in the statute for the trigger mechanism Mr. 
Gorman describes.  The Company explains these incentive compensation metrics are 
not the same as the metrics AIC must meet under in Section 16-108.5(f) of the Act.  AIC 
notes penalties for failure to achieve the metric goals in Section 16-108.5(f) are set out 
in Section 16-108.5(f-5).  AIC emphasizes, however, these penalties do not include a 
disallowance of incentive compensation expense for failure to achieve the metrics.  AIC 
notes Staff agrees that Section 16-108.5 does not impose this requirement for recovery 
of incentive compensation expense.  

 
Further, AIC contends that proposal ignores AIC's broad range of “key 

performance indicators” (KPIs) and their customer benefits.  The Company asserts Mr. 
Gorman's recommendation is a simplistic attempt to link recovery of all AIC incentive 
compensation expense to the Company's achievement of a limited number of separate 
performance metrics.  AIC states its incentive plans, however, cover a far wider range of 
operational areas than the metrics to which Mr. Gorman refers.  AIC explains while it is 
true that some KPIs are based on SAIFI or CAIDI performance, many other KPIs relate 
to operational and other areas that have no connection to Mr. Gorman’s metrics.  The 
Company maintains these KPIs also have operational and customer benefits.  For 
example, AIC states it has safety related KPIs that are not included in the metrics Mr. 
Gorman refers to.  AIC asserts Mr. Gorman's proposal would potentially deny the 
Company the opportunity to recover the cost of safety KPIs—despite their clear 
operational and customer benefits—for failure to meet unrelated statutory goals.   

 
AIC also states its incentive plans establish KPIs for both Company and 

individual performance.  The Company explains these KPIs may continue to produce 
operational and customer benefits even if, hypothetically, AIC did not meet the 
performance metric goals in Section 16-108.5(f) on a Company-wide basis.  

 
 Commission Conclusion  (b)

The Commission declines to condition the recovery of incentive compensation 
expense recommended by IIEC.  As AIC points out, the Section 16-108.5(f) of the Act 
specifically requires it to develop certain multi-year performance metrics, but does not 
make meeting this requirement a condition for recovery of incentive compensation 
expense as IIEC advocates here.  Section 16.108.5(f-5) has its own penalties related to 
the metrics.  In addition, the record demonstrates AIC’s incentive plans cover a wider 
range of metrics (KPIs) than the metrics in Section 16-108.5(f) of the Act.  Thus, IIEC’s 
proposal to condition recovery of incentive compensation expense on achievement of 
the EIMA statutory metrics ignores that broad range of KPIs and is unworkable.   

 
3. Affiliate Service Charges – Stated Level/Test of 

Reasonableness 

 AIC Position  (a)
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IIEC witness Mr. Gorman recommends the Commission impose a “stated level” 
of affiliate service charges, although AIC states it is not clear what that stated amount is.  
The Company notes in one instance, Mr. Gorman recommends that it be $124 million, 
which is the amount on AIC’s 2010 FERC Form 1.  AIC believes that level of affiliate 
service charges as reflected in AIC’s 2010 FERC Form 1, 124 million, is appropriate in 
this proceeding.  AIC points out, however, Mr. Gorman in another instance recommends 
the Company identify all affiliate service charges included in its last rate order to use as 
this stated value.  Regardless, AIC argues the latter figure should not serve as a cap on 
the level of the expense in future formula rates.  In briefing, though, IIEC recommends 
that the amount of affiliate service charges expense that AIC proposes in this case, 
$124 million, be used as a cap or trigger on AIC’s formula rate on a going-forward basis.  
AIC therefore finds IIEC’s recommendation unclear.  AIC contends IIEC’s proposal in 
this regard is at odds with the intent of the General Assembly that the formula rate 
process would “provide for the recovery of the utility’s actual cost . . . ” and that the 
actual cost data was to come from “the utility’s most recently filed annual FERC Form 1.”  
See discussion infra Section VII.B.1.  AIC notes Staff agrees Mr. Gorman’s proposal 
with respect to affiliate charges is contrary to the clear intent of the General Assembly, 
and Staff does not support the substitution of actual expense amounts with a stated 
amount in future proceedings.  

 
 Commission Conclusion  (b)

The Commission agrees with AIC and Staff that IIEC’s recommendation to use a 
stated level of affiliate service charges expense is at odds with the plain language of the 
EIMA which requires the use of actual cost data, as discussed in the Commission’s 
conclusion on “Incentive Compensation—Stated Level” above.  The Commission 
therefore declines to adopt IIEC’s proposal.   

 
4. Rate Case Expense – Stated Level/Test of Reasonableness 

 AIC Position  (a)

IIEC witness Mr. Gorman also recommends a cap on recoverable rate case 
expense of $1 million, based on the annual amortized rate case expense from AIC’s last 
rate case.  AIC notes Mr. Gorman summarily concludes this level of rate case expense 
is likely more than is necessary to cover AIC’s cost and “represents a maximum level of 
rate case expense necessary to gauge whether or not AIC’s regulatory activities and 
costs are reasonable for inclusion in a formula rate without a full Commission review of 
these expenses.”  AIC notes Mr. Gorman also claims his proposal will protect customers 
because rate case expense will be a recurring annual charge with respect to AIC’s 
performance-based formula rate.  

 
AIC disagrees with IIEC’s recommendation, and it points out Staff expressly 

concurs with the Company in this regard.  As with IIEC’s proposed caps on incentive 
compensation expense and affiliate service charges, IIEC’s proposed cap on rate case 
expense is contrary to the EIMA’s requirement that actual cost data be used.  AIC 
further asserts Section 9-229 of the Public Utilities Act requires the Commission to 
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expressly address in its final order “the justness and reasonableness of any amount 
expended by a public utility to compensate attorneys or technical experts to prepare and 
litigate a general rate case filing.”  220 ILCS 5/9-229.  AIC asserts artificially imposing 
any stated amount of rate case expense is directly contradictory that mandate.  Id.  

 
Finally, AIC contends Mr. Gorman’s recommendation is flawed in that it is 

unlimited in timeframe and made without respect to rising costs and inflation.  Despite 
inevitable increases in rate case expense over time, under Mr. Gorman’s proposal, AIC 
would be forever tied to a set level of rate case expense.  The Company insists this is 
neither reasonable nor prudent.  

 
 Commission Conclusion  (b)

The Commission agrees with AIC and Staff that IIEC’s recommendation to use a 
stated level of rate case expense is at odds with the plain language of the EIMA which 
requires the use of actual cost data, as discussed in the Commission’s conclusion on 
“Incentive Compensation – Stated Level” above.  The Commission also agrees IIEC’s 
position is at odds with Section 9-229 and the undeniable fact of inflation and rising 
costs.  The Commission therefore declines to adopt IIEC’s proposal.   

 
5. Schedules to Be Included in Rate MAP-P/Tariff Complexity 

 AIC Position  (a)

The Company proposes to make part of the published Rate MAP-P tariff the 
schedules that include the various formulae used in determining the revenue 
requirement and the resulting charges.  AIC believes this is consistent with the EIMA’s 
intent that formula rates “specify the cost components that form the basis of the rate 
charged to customers with sufficient specificity to operate in a standardized manner and 
be updated annually with transparent information.”  220 ILCS 5/16-108.5(c). Staff and 
IIEC to oppose AIC’s proposed inclusion of those schedules, arguing the Commission 
ruled in the ComEd case (Docket No. 11-0271) a more limited version is appropriate, 
and contending the subject tariff is too complex and confusing.   

 
The Company disagrees for the following reasons: (1) maintains the information 

and formulas are needed for a complete understanding of the tariff; no party has argued 
differently; (2) the Commission's practice with riders has been to include the formulas; 
(3) Rate MAP-P does not become less complicated if the formula schedules are not 
attached to the actual tariff; the reality is, the schedules (formula) should be readily 
available to understand how the rate works; (4) the EIMA was intended to be a 
transparent formula ratemaking process; thus, including the formulae is consistent with 
that intent; (5) if a person wants to disregard the schedules, that is a choice he can 
make; there is no burden if the schedules remain; (6); it is the Company's experience 
that members of the energy community prefer more information, not less;  and (7) the 
"workpapers" are not in fact "workpapers," as suggested by IIEC, but instead schedules 
that include the formulae explaining how the rate is developed.   
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AIC also contends the record basis for not including the entirety of the revenue 

and rate information in Docket No. 11-0721 was scant, unlike here, where the 
Commission has been presented with additional facts regarding this issue on which to 
conclude the added formulae are not an impediment, but, indeed, useful information.  

 
The Company further maintains IIEC's contention that most customers would 

have no need for the formula is without merit.  AIC contends that while the typical 
residential customer would have no need for the formula, the Company asserts other 
customers such as commercial and industrial customers, and retail electric suppliers 
may find benefits in knowing how the revenue requirement and other charges are being 
calculated. 

 
Staff witness Mr. McClarren recommended that Rate MAP-P include Schedules 

FR-A1 and FR-A1 Rec, but that the remaining schedules be part of the filing and not the 
tariff.  AIC points out Mr. McClarren offered no independent reasoning but for the 
Commission's decision in the ComEd case.  But, AIC emphasizes, what is telling is Staff 
witness Ms. Hathhorn's follow-up recommendation: she recommends the "final 
template" which is to include all "schedules" be provided the Manager of Accounting, 
which AIC will do, however these schedules will not be part of the tariff.  AIC questions, 
if it is important for Staff to have these schedules, why is it not important for members in 
the energy community to also be privy to same?  

 
 Commission Conclusion  (b)

The Commission finds the record evidence in this case warrants a conclusion 
different than that reached in Docket No. 11-0721.  The Commission agrees with AIC 
that inclusion of schedules containing the various formulae used in determining the 
revenue requirement and the resulting charges in the Rate MAP-P tariff is consistent 
with the intent of the EIMA that the formula rates be transparent.  For the myriad 
reasons articulated by AIC, Staff and IIEC’s proposal to include a more limited version, 
because the subject tariff is too complex and confusing, is misplaced and contrary to the 
record.  The Commission finds AIC’s proposal more reasonable and it is approved.   

 
6. Filing of Final Approved Formula Template/Schedules with ICC 

 AIC Position (a)

Staff witness Ms. Hathhorn proposed the compliance version of Rate MAP-P 
exclude the formula rate sheets in Appendix A and the rate design template sheets in 
Appendix B.  AIC disagrees with this proposal for the reasons stated above.  Ms. 
Hathhorn further recommended the Commission Order should make clear it is adopting 
as the formula all the schedules that comprise the template.  Ms. Hathhorn relied on 
Section 16-108.5(d)(3) of the Act to conclude that the Commission does not have 
authority to approve any further changes to the formula adopted in this proceeding.  Ms. 
Hathhorn also recommends the Commission order AIC to file on e-Docket, with a copy 
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to the Manager of Accounting of the Commission, the final template approved by the 
Commission (which consists of all schedules comprising the formula by the time rates 
resulting from this order are effective).  AIC agrees that the Commission does not have 
authority to approve any further changes to the formula adopted in this proceeding.  AIC 
also agrees that filing the template on e-Docket is necessary, should the Commission 
determine to exclude Appendix A and B rate sheets from the tariff.   

 
 Commission Conclusion (b)

For the reasons discussed above, the Commission declines to adopt Staff’s 
proposal to exclude Appendix A and B rate sheets from the tariff.  Consequently, it is 
unnecessary to address Staff’s related proposals here. 

 
7. Rulemaking – Formula Rate Process 

 AIC Position  (a)

The Company notes that it was not until its rebuttal filing that Staff endorsed a 
recommendation made in Docket No. 11-0721 to institute a rulemaking regarding a 
systematic approach governing the formula rate process.  The Company respectfully 
disagrees with the ComEd decision in this respect, as well as Staff's blanket 
recommendation in this proceeding.  The reasons offered by AIC are myriad: (1) many 
of the details associated with the formula rate filing are already prescribed by law, Part 
285 filing requirements, and the Commission's decisions in the formula rate cases; (2) 
there has been no demonstration of a need for a rulemaking; that is, no party in this 
case explained why or how a rulemaking would have facilitated their participation in the 
formula rate case; (3) no party complained of material differences, if any, by which AIC 
and ComEd filed their cases; (4) there were few deficiencies identified by the ALJs, 
demonstrating the soundness of AIC’s filing; (5) by the time a rulemaking is completed, 
some number of formula rate cases and updates will have come and gone; formula rate 
cases sunset at five years and can only continue another five years, placing into 
question the timeliness of the rulemaking; (6) if needed, the Commission can provide 
additional guidance with regard to the filings in the AIC and ComEd formula rate cases; 
(7) rulemaking will unnecessarily take on additional time and resources of the 
Commission, Staff and Intervenors, as well as AIC and ComEd; and (8) despite Staff's 
endorsement of the rulemaking, its witness had no opinions regarding its timing, scope 
or substance; this record and the ComEd record are devoid of any meaningful 
instruction.  AIC also points out, in the ComEd case, the only reason given as to why a 
formula rate case rulemaking was appropriate was that systematic approval would be 
helpful.  Commonwealth Edison Co., Order, Docket 11-0721 (May 29, 2012), p. 153. 

 
AIC expresses that it appreciates the dilemma with which the Commission finds 

itself confronted: having to review and apply a new statute to a new form of a rate case 
filing, and also having to manage back to back formula rate filings by AIC and ComEd.  
However, given the arguments and facts in this case, AIC believes the Commission has 
a more informed understanding about the formula rate process, and the Company 
strongly believes a formula ratemaking is not in the best interest of any party.   
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 Commission Conclusion  (b)

The Commission is persuaded by the arguments proffered by AIC against a 
rulemaking to establish a systematic approach governing the formula rate process.  As 
AIC notices, the Commission was less informed regarding that process at the time of its 
Order in Docket No. 11-0721 than it is now.  As such, a time-consuming and expensive 
rulemaking is not appropriate and is no longer warranted.   

 
8. Other 

C. Contested Reconciliation Issues 

1. Year-End or Average Rate Base 

 AIC Position  (a)

AIC believes that although the subject of voluminous testimony in this proceeding, 
the question of establishing a reconciliation rate base for the purpose of setting formula 
rates is simply phrased: is the annual reconciliation determined using AIC’s actual year 
end rate base for the reconciliation year, or an average rate base?  AIC states the 
answer is simple as well: the plain language of Section 16-108.5 of the Act requires use 
of a year end rate base.  AIC believes use of a year end rate base for reconciliation 
should be approved because: 

 
• The EIMA requires use of a year-end rate base for reconciliation; 

 
• Use of a year end rate base for reconciliation reflects appropriate 

ratemaking policy because it matches customers’ rates with the cost of the 
plant providing them service; 
 

• AIC would be adversely impacted by the use of a year end reconciliation 
rate base.  

AIC points out the Commission only has those powers given it by the legislature.  
Business and Professional People for the Public Interest v. Illinois Commerce Comm’n, 
136 Ill. 2d 192, 201, 555 N.E.2d 693, 697 (1989).  And, the Company notes, it is a 
bedrock principle that the plain language of the statute granting those powers must be 
given effect.  See Collinsville Comm. Unit Sch. Dist. No. 10 v. Regional Bd. of Sch. 
Trustees of St. Clair Cty., 218 Ill. 2d 175, 186 (2006) (“The cardinal rule of statutory 
construction, to which all other rules are subordinate, is to ascertain and give effect to 
the intent of the legislature.”).  In providing for formula rates, AIC believes the EIMA set 
forth an annual process by which formula rates are intended to be updated to reflect 
historical data from the most recently filed FERC Form 1, plus projected plant additions 
and correspondingly updated depreciation reserve and depreciation expense for the 
year of filing, and a reconciliation of the revenue requirement reflected in rates for each 
year, with what the revenue requirement would have been had the actual cost 
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information for the year been available at the filing.  It is the position of the Company 
that the statutory language describing the reconciliation process plainly requires a year-
end rate base for reconciliation. 

 
The Company notes the reconciliation process is described in two sections of the 

EIMA.  AIC explains that Section 16-108.5(c)(6), provides the formula rate tariff will, 
“provide for an annual reconciliation, with interest as described in subsection (d) of this 
Section, of the revenue requirement reflected in rates for each calendar year, beginning 
with the calendar year in which the utility files its performance-based formula rate tariff 
pursuant to subsection (c) of this Section, with what the revenue requirement would 
have been had the actual cost information for the applicable calendar year been 
available at the filing date.”  220 ILCS 5/16-108.5(c)(6).  Section (d)(1) then provides the 
specifics for an annual filing of updated cost inputs and a reconciliation: 

 
The inputs to the performance-based formula rate for the applicable rate 
year shall be based on final historical data reflected in the utility's most 
recently filed annual FERC Form 1 plus projected plant additions and 
correspondingly updated depreciation reserve and expense for the 
calendar year in which the inputs are filed. The filing shall also include a 
reconciliation of the revenue requirement that was in effect for the prior 
rate year (as set by the cost inputs for the prior rate year) with the actual 
revenue requirement for the prior rate year (as reflected in the applicable 
FERC Form 1 that reports the actual costs for the prior rate year). 

* * * 

Notwithstanding anything that may be to the contrary, the intent of the 
reconciliation is to ultimately reconcile the revenue requirement reflected 
in rates for each calendar year, beginning with the calendar year in which 
the utility files its performance-based formula rate tariff pursuant to 
subsection (c) of this Section, with what the revenue requirement would 
have been had the actual cost information for the applicable calendar year 
been available at the filing date. 

220 ILCS 5/16-108.5(d)(1).  
 

Thus, AIC explains, reconciliation is between a revenue requirement set using 
“cost inputs for the prior rate year” and an actual revenue requirement based on “the 
actual costs for the prior rate year.”   The Company believes the EIMA makes it clear 
that cost inputs are “final” data: “The inputs to the performance-based formula rate for 
the applicable year shall be based on final historical data reflected in the utility’s most 
recently filed annual FERC Form 1 . . . ” (emphasis added).  AIC asserts an average 
rate base is not "final" data.  And, emphasizes the Company, the General Assembly 
specified that “the actual costs for the prior rate year” will be used.  AIC maintains the 
actual costs for the prior rate year, as shown on FERC Form 1, are the final costs. 

 
AIC asserts Section 16-108.5(c)(6) reinforces the “actual cost” concept by 
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specifying an annual reconciliation “with what revenue requirement would have been 
had the actual cost information for the applicable calendar year been available at the 
filing date.”  220 ILCS 5/16-108.5(c)(6).  So, for example, AIC states, on or before May 
1, 2013, a filing is made to set a 2013 rate year revenue requirement using 2012 actual 
costs plus 2013 plant additions.  AIC points out had the actual cost information for 2013 
been available at the May 1, 2013 filing date, the actual information for the calendar 
year would reflect the year end rate base.  The General Assembly’s use of the words 
“final” and “actual” are in sharp contrast to Staff’s and Interveners’ “average” concept 
theory.  The Company maintains “Final historical data” and “actual costs” are simply not 
averages, as Staff and Interveners suggest.   

 
The Company’s position is the statute provides that the reconciliation be 

calculated consistently with the initially established revenue requirement to which it is 
reconciled, and the initially established revenue requirement uses a year-end rate base.  
220 ILCS 5/16-108.5(d)(1).  AIC asserts the statute also is clear that the reconciliation 
rely on FERC Form 1 data for the most recent calendar year before the year of the 
reconciliation filing and not an average calculated using the year before that and that 
year.  Id. Thus, AIC maintains EIMA plainly requires a year-end rate base. 

 
The Company believes this is confirmed by the fact that nowhere in Section 16-

108.5 is the use of an average rate base specified.  But, notes AIC, the legislature has 
specified use of averages elsewhere in the EIMA and routinely used the concept of 
annual averages throughout the Public Utilities Act.  The Company points out that as a 
matter of statutory construction, where the legislature includes particular language or 
terms in one section of a statute but omits it in another, it is generally presumed the 
legislature acts intentionally and purposely in the inclusion or exclusion of the different 
terms.  In re J.L., 236 Ill. 2d 329, 341 (2010).  

 
The Company further notes Section 16-108.5 contains the phrases “average for 

the applicable calendar year”.  In Section 16-108.5(c)(3)(A) of the Act concerning yields 
of 30-year U.S. Treasury Bonds, the EIMA states:  

 
[formula rates] include a cost of equity, which shall be calculated as the 
sum of the following:  (A) the average for the applicable calendar year of 
the monthly average yields of 30-year U.S. Treasury bonds published by 
the Board of Governors of the Federal Reserve System in its weekly H.15 
Statistical Release or successor publication.”   

220 ILCS 5/16-108.5(c)(3)(A).  Likewise, the Company points out, the EIMA refers to 
“average capital spend for calendar years,” (See Section 16-108.5(b)(2)) of the Act 
concerning infrastructure investment program).  AIC maintains these Sections of the Act 
contains the terms “average” and “calendar year” in the same phrase, meaning the 
General Assembly distinguished between where they intended an “average” to be used 
for a year and where they did not.  AIC notes that on the other hand, Sections 16-
108.5(c)(6) and 16-108.5(d)(1) do not contain the word “average,” and therefore the 
General Assembly did not intend the use of a reconciliation average rate base.  
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The Company points out elsewhere in the Public Utilities Act, the legislature has 
used the terms average when it intended an average. See. E.g., 220 ILCS 5/7-102(E), 
220 ILCS 5/8-103(d)(5) 

 
In fact, AIC asserts, the legislature has often been very specific in how to 

calculate an average – yet no such specific calculations exist in the EIMA reconciliation 
provisions.  220 ILCS 5/9-220(b), 220 ILCS 5/19-145. 

 
Thus, it is the Company’s position that had the General Assembly intended to 

require the use of an “average” rate base for an applicable calendar year, it would have 
expressly used the term “average”; the absence of the use of the term average in the 
EIMA reconciliation provisions confirms that year-end rate base, not average, must be 
used for reconciliations. 

On reply, AIC explains that the Public Utilities Committee of the Illinois House 
recently confirmed AIC’s interpretation.  HR 1157 was adopted by the Public Utilities 
Committee on July 11, 2012. It states, in pertinent part: 

 
WHEREAS, The Energy Infrastructure Modernization Act also provides that the 
final year-end cost data filed in FERC Form 1 should generally be used to 
determine rates; and 
 
WHEREAS, No statutory authority was given to the Illinois Commerce 
Commission to set rate base and capital structure using average numbers that  
do not represent final year-end values reflected in the FERC Form 1, and the 
Illinois Commerce Commission's use of such average is contrary to the statute; 
and 
 
WHEREAS, The Illinois Supreme and Appellate Courts have consistently held 
that, because the administrative agencies are creatures of statute, administrative 
agencies possess only those powers expressly delegated by law and may not act 
beyond its statutorily delegated authority. 
 
Thus it is clear that the intent of the legislature was to have a year-end rate base 

be used for reconciliation—as AIC explained in its Initial Brief. 
 
AIC states the formula rate is designed to allow the utility to recover its actual 

costs incurred in a given year and reduce regulatory lag.  But, notes AIC, those actual 
costs include the full amount of investment the utility made in the year.  The Company 
maintains appropriate ratemaking policy, and the need to ensure that customer rates 
are set to recover the costs of plant those customers are benefiting from, supports use 
of a year-end reconciliation rate base.  AIC asserts use of an average rate base does 
not properly match the rates customers pay with the cost of plant from which they 
receive service.   

 
AIC explains in Illinois, traditional ratemaking utilizes either a historical or a future 

test period.  83 Ill. Adm. Code § 287.  Historical test years (including pro forma 
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adjustments for known and measureable changes) have typically used a year-end rate 
base.  With a historical test year, when new rates go into effect, the plant investment 
cost that the rates are set to recover has been incurred and the plant is in service.  Thus, 
explains AIC, this is a reasonable approach because it matches rates paid by 
ratepayers with the costs of the utility plant actually serving them.  By contrast, future 
test years typically have used an average rate base. With a future test year, new rates 
will typically go into effect early in the future test period – in other words before the full 
investment cost for the test period has been incurred and before all plant projected for in 
the future period is in service.  Thus, AIC asserts, an average rate base is reasonable 
because again it matches the rates paid by utility ratepayers with the cost of the plant 
actually providing them service.  

 
AIC believes the formula rate process is more like a historical test year, because 

it looks back to “actual cost information” for a prior, or historical year—the reconciliation 
year, at the time of reconciliation, is a fully historical period.  For example, AIC explains, 
when the 2013 annual cost update of the formula tariff is filed on or before May 1, 2013, 
the included reconciliation will be for the historical year 2012 and based on 2012 actual 
costs as shown in FERC Form 1.  The Company notes the Commission has traditionally 
looked at year-end rate base for historical periods.  AIC states because the 
reconciliation period is a fully historical period, use of a year-end rate base is 
appropriate to ensure a match between the rates paid by ratepayers and the cost of the 
plant used to provide them service at that time.   

 
AIC believes use of a year end rate base ensures a match between the rates 

paid by ratepayers and the cost of the plant used to provide them service at that time.  
Using again the example of the annual update filed on or before May 1, 2013, the 
reconciliation will be for the historical year 2012.  At the conclusion of the annual update 
proceeding, new rates would go into effect for January 2014.  Thus, AIC states, at the 
time the new rates go into effect reflecting the reconciliation, 2012 plant will be have 
been fully in service for over a year.  AIC believes rates should be set so that customers 
are paying for the full cost of this plant which is fully used and useful in serving them.  
AIC asserts use of an average reconciliation rate base, as Staff and interveners 
recommend, would create a situation in which ratepayers are not paying for the full 
amount of utility plant providing them service.  

 
AIC concedes there may never be a perfect match, but, AIC asserts, rate 

regulation should seek to avoid situations where customers are either not paying for 
plant that is currently serving them or are paying currently for plant that will not begin to 
serve them for some time.   

 
AIC notes there is an additional policy benefit of using a year-end rate base: the 

policy of minimizing reconciliation balances.  AG witness Mr. Brosch agrees that this is 
a policy goal.  But if the initial or inception revenue requirement for a year is set using a 
year end rate base, and is reconciled using an average rate base, AIC states there will 
always be a related impact on the reconciliation amount, equal to the revenue 
requirement associated with the difference between a year-end rate base and an 
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average rate base (e.g., as much as half the projected annual increase in plant 
additions).  AIC explains this reconciliation amount will be larger than the reconciliation 
amount that would arise if AIC reconciles to a year-end rate base.  In a year-end rate 
base reconciliation, AIC states, the reconciliation amounts would reflect the smaller 
variance between the projected year-end rate base and the actual year-end rate base, 
which would be zero if projected plant additions and actuals are the same.  Thus it is the 
Company’s position that the use of a year-end rate base reconciliation will help 
minimize reconciliation balances; or put another way: use of an average rate base will 
increase reconciliation balances. 

 
AIC states use of an average rate base will result in AIC simply not recovering 

the difference between the average rate base amount and the year-end plant balance 
for the reconciliation period.  The Company explains the reconciliation will reconcile the 
projected year-end balance for the reconciliation year back to an average balance, 
resulting in an under-recovery for reconciliation rate base.  In the subsequent rate year, 
rates will reflect the year-end plant balance of the reconciliation year plus projected 
plant additions for the subsequent year.  But, AIC notes, by reconciling the reconciliation 
year rate base back to an average rate base, the reconciliation revenue requirement will 
be understated once again.  In short, AIC asserts it will be forced to forego those dollars 
each year, as a permanent deferral, even though ratepayers were benefiting from a full 
year of the plant's service.   

 
For example, AIC states, if the annual update filing is made on May 1, 2013, the 

rates will take effect in the rate year beginning January 2014 (and reflect actual 2012 
costs plus projected plant additions for 2013).  During the course of this 2014 rate year, 
AIC will also make additional plant investments, and that plant will be placed into 
service and will serve customers during 2014, although these 2014 additions will not be 
reflected in the 2014 rates.  With respect to the reconciliation of the 2014 rate year (filed 
in 2015 and reflected in rates in 2016), an average rate base methodology effectively 
halves the plant investments made during the course of the rate year, despite the fact 
that at the time the reconciliation rates take effect in January 2016, 100% of the 
investment was made and will have been providing service for over a year.  AIC states 
this cycle will repeat itself each year resulting in a deferral of costs and ultimately an 
under-recovery by AIC.  It is the Company’s position this exacerbates regulatory lag and 
denies full cost recovery, even though the purpose of the EIMA is to eliminate lag to the 
extent possible and to assure full recovery of reasonable and prudent costs.  220 ILCS 
5/16-108.5(c)(1).   

 
AIC points out the AG and AARP appear to concede the Company will be 

adversely affected by the use of average rate base for reconciliation, and in fact 
advocate that result.  AIC notes Mr. Brosch states: "Mechanical differences that may 
exist in the determination of the inception versus the reconciliation revenue requirement 
are significant only to the utility’s cash flow and do not affect its earnings due to the fact 
that the statute provides for interest during the period that reconciled revenue 
requirement amounts have not yet been credited or charged to customers."  However, 
AIC states he appears to acknowledge that AIC will in fact not recover some of the 
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investment amounts, stating " Ameren should absolutely be required to 'forego those 
dollars each year' that result from utilization of a year-end rate base because the 
Company’s year-end investment levels are not representative of actual invested capital 
earlier and throughout the same year." (emphasis added.)  AIC points out Ameren 
Exhibit 22.1 illustrates how the Company does in fact "forego those dollars" each year."  
(Ameren Ex. 22.0, p. 7.) 

 
For this reason, it is the Company’s position the Commission should affirm the 

EIMA’s requirement that a year end rate base be used to determine reconciliation 
revenue requirements. 

 
On reply, AIC also points out that A number of the parties rely on the ComEd 

Docket 11-0721 decision on the reconciliation rate base issue.  However, on June 22, 
2012 the Commission granted ComEd rehearing on this issue (a point which CUB’s, the 
Commercial Group’s and IIEC’s Briefs fail to even acknowledge, despite being filed over 
two weeks after the Docket No. 11-0721 rehearing order was entered), underlying order 
does not represent the Commission’s final word on the subject thus the Docket No. 11-
0271 order thus cannot be utilized by the parties as an authoritative Commission 
pronouncement on the issue. 

 
 Commission Conclusion  (b)

The reconciliation process is described in two sections of the EIMA. Section 16-
108.5(c)(6), provides the formula rate tariff will, “provide for an annual reconciliation, 
with interest as described in subsection (d) of this Section, of the revenue requirement 
reflected in rates for each calendar year, beginning with the calendar year in which the 
utility files its performance-based formula rate tariff pursuant to subsection (c) of this 
Section, with what the revenue requirement would have been had the actual cost 
information for the applicable calendar year been available at the filing date.”  220 ILCS 
5/16-108.5(c)(6).  Section (d)(1) then provides the specifics for an annual filing of 
updated cost inputs and a reconciliation: 
 

The inputs to the performance-based formula rate for the applicable rate year 
shall be based on final historical data reflected in the utility's most recently filed 
annual FERC Form 1 plus projected plant additions and correspondingly updated 
depreciation reserve and expense for the calendar year in which the inputs are 
filed. The filing shall also include a reconciliation of the revenue requirement that 
was in effect for the prior rate year (as set by the cost inputs for the prior rate 
year) with the actual revenue requirement for the prior rate year (as reflected in 
the applicable FERC Form 1 that reports the actual costs for the prior rate year). 
* * * 
Notwithstanding anything that may be to the contrary, the intent of the 
reconciliation is to ultimately reconcile the revenue requirement reflected in rates 
for each calendar year, beginning with the calendar year in which the utility files 
its performance-based formula rate tariff pursuant to subsection (c) of this 
Section, with what the revenue requirement would have been had the actual cost 
information for the applicable calendar year been available at the filing date. 
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220 ILCS 5/16-108.5(d)(1).  
 
Thus, reconciliation is between a revenue requirement set using “cost inputs for 

the prior rate year” and an actual revenue requirement based on “the actual costs for 
the prior rate year.”   These cost inputs are “final” data: “The inputs to the performance-
based formula rate for the applicable year shall be based on final historical data 
reflected in the utility’s most recently filed annual FERC Form 1 . . . ” (emphasis added).  
The actual costs for the prior rate year, as shown on FERC Form 1, are the final costs. 
 

 Section 16-108.5(c)(6) reinforces the “actual cost” concept by specifying an 
annual reconciliation “with what revenue requirement would have been had the actual 
cost information for the applicable calendar year been available at the filing date.”  220 
ILCS 5/16-108.5(c)(6).   

 
The Commission agrees with AIC that the EIMA requires use of a year-end rate 

base for reconciliation.  The EIMA’s emphasis on actual costs support the conclusion 
that year-end, not average rate base, is to be used. This conclusion is further supported 
by the fact that that nowhere in Section 16-108.5 is the use of an average rate base 
specified, but the legislature has specified use of averages elsewhere in the EIMA and 
routinely used the concept of annual averages throughout the Public Utilities Act.  As 
the Company points out, as a matter of statutory construction, where the legislature 
includes particular language or terms in one section of a statute but omits it in another, it 
is generally presumed the legislature acts intentionally and purposely in the inclusion or 
exclusion of the different terms.  In re J.L., 236 Ill. 2d 329, 341 (2010). 
 

The Commission’s conclusion in this regard is further supported by the timing of 
the rate effective year.  The year rates are in effect is after the conclusion of the year 
whose cost inputs are reflected in those rates.  In other words, plant investment will be 
complete and plant will be used and useful in providing service by the time rates go into 
effect reflecting the costs of that plant. Use of a year end rate base for reconciliation 
reflects appropriate ratemaking policy because it matches customers’ rates with the cost 
of the plant providing them service. 

 
2. Interest Rate on Under/Over Collections 

 AIC Position  (a)

AIC notes Section 16-108.5(c) of the EIMA provides that the formula rate tariff 
approved by the Commission must “provide for an annual reconciliation, with 
interest . . . .”  220 ILCS 5/16-108.5(c).  The Company proposed that the carrying cost 
rate applicable to over- or under-collection amounts determined in a reconciliation 
proceeding should be equal to the weighted average cost of capital (WACC).  

 
The Company believes the WACC is the only proposed interest rate that 

complies with the statute.  AIC states the EIMA directs the Commission to allow a 
participating utility to recover the full cost of providing delivery services.  See 220 ILCS 
5/16-108.5(c)(1) (“[t]he performance-based formula rate approved by the Commission 
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shall . . .  [p]rovide for the recovery of the utility's actual costs of delivery services.”); see 
also 220 ILCS 5/16-108.5(c) (“charges for delivery services shall be cost based, and 
shall allow the electric utility to recover the costs of providing delivery services”).  AIC 
asserts the WACC—which is what the Company actually pays for capital—is the only 
interest rate that will fully compensate the Company for the capital that was employed in 
the event of under collection.   

 
AIC understands Staff, AG/AARP and CUB to all proposed debt-related, 

significantly lower interest rates that, AIC asserts, would not compensate the Company 
for its costs.  Staff initially proposed that the rate on customer deposits be used, but 
then, subsequent to the issuance of the Commission’s Order in Docket No. 11-0721, 
ComEd’s formula rate proceeding, the Staff recommended using the same debt cost 
formula that the Commission ordered for ComEd.  Staff witness Ms. Hathhorn explained 
Staff’s view that it would be “unreasonable for the Ameren formula rate . . . to contain a 
different conclusion on the same issue as ruled upon in Docket No. 11-0721.”   
AG/AARP recommended the use of AIC’s short-term debt rate.  CUB recommended an 
asymmetrical formula, in which AIC would recover its short-term debt cost for under-
collections, but pay the WACC for over-collections.  AG/AARP and CUB indicated that 
they would be amenable to the Docket No. 11-0721 approach, with appropriate 
safeguards.   

 
However, AIC maintains, the WACC is the only interest rate in line with EIMA’s 

directives regarding rate of return and capital structure.  The Company notes under 
Section 16-108.5(c)(2), “the performance-based formula rate approved by the 
Commission” should “[r]eflect the utility’s actual capital structure for the applicable 
calendar year, excluding goodwill.”  AIC emphasizes that by deeming the Company to 
have financed this significant portion of its capitalization solely with debt, as all of the 
other proposals do, these proposals would shift the overall capital structure financing 
AIC’s operations in direct contravention of the Act’s directive that the formula rate reflect 
a utility’s actual capital structure, unless shown to be unreasonable or imprudent.  220 
ILCS 5/16-108.5(c)(2). 

 
AIC asserts the use of a weighted cost of short-term and long-term debt would 

not compensate AIC for its actual costs of accessing capital in the markets to fund 
investments required under the statute.  The Company explains it effectively would 
require AIC to alter its capital structure to fund reconciliation amounts with a certain mix 
of debt, irrespective of: the consequences of using only debt on AIC’s financial condition 
and credit ratings; whether such funding is prudent; and whether such funding is 
practicable.  In effect, AIC understands the parties are arguing that it is imprudent to 
fund reconciliation amounts – which themselves represent unrecovered costs 
associated with the incremental investment in plant that the formula rate is supposed to 
support – with anything other than debt.  AIC states the far more reasonable position is 
that this investment should be supported by the same mix of capital as other investment.  

 
Further, AIC points out, the other proposals would also violate the statute’s 

requirement that the formula rate “include a cost of equity . . .”  220 ILCS 5/16-
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108.5(c)(3).  AIC states that cost is reflected in the WACC. AIC believes when the 
legislature intended for the Commission to apply an interest rate different from the 
utility’s WACC in a specific context, it said so.  See 220 ILCS 5/16-108.5(c)(4)(D) 
(allowing debt-only return on pension asset).  AIC asserts there is no support for the 
claim that the legislature intended or authorized the Commission to use anything other 
than the utility’s WACC when calculating the financing costs of the reconciliation 
deferral.  See Aurora Pizza Hut, Inc. v. Hayter, 79 Ill. App. 3d 1102, 1105-06 (1st Dist. 
1979) (“An elementary canon of statutory construction teaches us that where the 
legislature uses certain words in one instance, and different words in another, different 
results were intended.” (citing Illinois State Toll Highway Authority v. Karn, 9 Ill. App. 3d 
784 (2nd Dist. 1973)). 

 
Moreover, AIC points out, while the other parties rely on the Commission’s 

findings in its Order in Docket No. 11-0721, the Commission has since granted 
rehearing on the reconciliation interest rate issue.  See Notice of Commission Action, 
Docket 11-0721 (June 22, 2012) (granting rehearing on “the methodology regarding 
calculation of interest on reconciliation amounts”).  Accordingly, notes AIC, the 
Commission is reconsidering the approach it approved in the ComEd case, and the 
other parties’ reliance on the Order may be misplaced. 

 
AIC asserts all three parties base their proposals on a faulty assumption that 

reconciliation amounts do not represent or require permanent financing, and that they 
would either displace or require only short-term debt.  For example, notes AIC, 
AG/AARP witness Mr. Brosch argues that his proposal is necessary to “recognize the 
short-term, working capital nature of reconciliation amounts.”  However, the Company 
notes, reconciliation amounts, however, are not short-term, and under the 
Commission’s rules, working capital is included in rate base at the WACC. 

 
AIC explains short-term debt is debt issued for a period of less than one year.  83 

Ill. Adm. Code § 285.115.   AIC states that reconciliation amounts, however, will not be 
recovered or refunded within one year.  AIC believes that under the protocols laid out in 
the EIMA, an under-recovery experienced in Year 1 will be the subject of an update 
filing in Year 2 and will be reflected in rates in Year 3.  Necessarily, any under-recovery 
in Year 1, will not be fully recovered until the end of Year 3, meaning that the recovery 
period is two years.  AIC understands that what AG/AARP and CUB are proposing is 
that an investment with a life beyond one year be funded with debt issued for less than 
one year.  Thus, AIC asserts, the matching they suggest exists between the nature of 
the investment and the nature of the supporting financing does not exist. 

 
Additionally, AIC notes, working capital is reflected in rate base at the WACC.  

For example, Part 285 expressly includes both cash working capital, 83 Ill. Adm. Code § 
285.2070, and Materials and Supplies, 83 Ill. Adm. Code § 285.2075, in rate base, 
where they are supported by the full capital structure at the WACC.  Thus, if AG/AARP 
believes that the “working capital nature” of reconciliation amounts be properly reflected 
in rates, those amounts, states AIC, should be carried at the WACC, just like other 
working capital items. 
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The Company identified further problems with the other proposals.  Company 

witness Mr. Nelson explained that, if reconciliation amounts only require the use of 
short-term debt, the effect on short-term debt will be fully reflected in the Company’s 
actual capital structure used for ratemaking purposes under the formula rate tariff.  AIC 
asserts it would not be appropriate to both assign some amount of short-term debt 
exclusively to reconciliation amounts and also reflect it in the capital structure as though 
it were also supporting rate base generally.   

 
Mr. Nelson offered an example to illustrate this point:  assume that next year the 

Commission determines that the Company is entitled to recover an additional $5 million 
from customers that it undercollected in 2012.  Assuming for the sake of argument that 
the other parties are correct that the Company would fund the under-collection with $5 
million of short term debt, customers would already receive the benefit of the lower 
interest rate because the additional short term debt will be reflected in the Company’s 
actual capital structure used to develop the WACC.  This lower WACC would then be 
applied to the entire rate base, resulting in a lower revenue requirement to be collected 
from customers.  If that short term debt is also assumed to be assigned to the under-
recovered amount specifically, it will be in two places at once – in the capital structure 
supporting all investment and supporting the under-recovery specifically.  AIC asserts 
the only way to avoid this double-counting of short term debt is to reflect short term debt 
in the actual capital structure and apply the WACC to the reconciliation amount.  

 
Lastly, AIC emphasizes that forcing the Company to take on more debt would 

tend to make the Company more risky and adversely impact the Company’s 
creditworthiness.  AIC explains that to force an increase in debt leverage now may only 
result in a perception of increased default risk, thereby increasing the cost of any future 
AIC borrowing.  It is the Company’s position that under formula rates, such an impact 
would negatively affect customers, as they would bear the costs of the relatively higher 
borrowing rates.  

 
 Commission Conclusion  (b)

 
The Energy Infrastructure Modernization Act provides in subsections (c) and (d) 

of Section 16-108.5 that those amounts to be credited or charged to customers 
following the annual reconciliation process under the performance-based formula rate 
shall be "with interest" so the utility will be made whole for unrecovered amounts that 
were prudently and reasonably incurred and customers will be made whole for amounts 
they overpaid, if any.  It is clear from the EIMA that such interest is intended to be set at 
the utility's weighted average cost of capital, determined in accordance with the statute, 
as this represents the reasonable cost and means of financing a utility's investments 
and operating costs, so that the utility and customers are made whole when charges or 
credits are necessary to reconcile to actual prudent and reasonable investments and 
costs.  Therefore, based on the record in this case, the Commission finds that the 
reconciliation interest rate will be set at the utility’s weighted average cost of capital. 
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3. Other 

D. Other Legal Issues  

1. CUB’s Additional Steps for Commission Review of Project 
Costs 

 AIC Position  (a)

CUB witness Mr. Thomas recommends the Commission establish the following 
additional requirements for AIC’s formula rate filings under the Act: (1) require each cost 
proposal to state all costs, and the expected benefits, and require the utility to commit to 
achieving those benefits; (2) approve  expenditure levels based on the costs of the best 
available performer; (3) approve a project as prudent only after gaining the necessary 
time perspective; (4) use long term planning to require AIC to connect proposed 
expenditures to projects that promise benefits, to avoid piecemeal approval of major, 
long term capital investment; and (5) establish ongoing monitoring outside of the 
reconciliation procedures authorized by the Act.  AIC disagrees.  It contends Mr. 
Thomas’s additional proposed measures, in effect, amend the terms of the EIMA.  AIC 
believes CUB’s real concern appears to be not so much with the terms of the 
Company’s MAP-P tariff as with the new law that authorized the filing of that tariff.   

 
The Company also contends CUB is proposing to solve a problem that does not 

exist.  AIC points out the Commission retains substantial authority to determine the 
prudence and reasonableness of expenditures under Section 16-108.5 of the Act.  AIC 
contends it is neither necessary nor appropriate to create new regulatory infrastructure 
and protocols to ensure that the Commission can and will exercise its authority, as CUB 
seems to suggests.   

 
AIC also argues it would not be appropriate for the Commission to establish 

protocols that in any way frustrate the intent of the General Assembly to spur 
investment that improves reliability and service and creates jobs.  AIC asserts imposing 
any requirements on such investment beyond those provided for in the Act would run 
counter to the General Assembly’s express intent to encourage such investment.   

 
In particular, the Company notes that the EIMA does not create a risk that AIC 

will over-spend, as CUB fears.  This is because a utility still bears the burden of 
demonstrating that its costs are prudent and reasonable.  The Company further points 
out the Commission will not be rubber-stamping the Company’s expenditures.  AIC 
believes CUB is essentially telling the Commission that the risk is that the Commission 
will not do its job, so the Commission has to establish protocols to keep the Commission 
in line.  

 
AIC also notes Mr. Thomas’s complaint that the Commission “will grant 

piecemeal approvals without having clear visibility for an entire investment.”  The 
Company dismisses such a dim view of the Commission’s vision and ability; it expects 
the Commission to understand and appreciate the nature and effect of the projects that 
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will be undertaken.  Further, AIC is providing substantial information regarding these 
projects.  AIC again notes CUB’s problem seems to be with the way that the General 
Assembly has decreed the investment should proceed.  However, AIC points out, the 
Commission cannot re-write the law.  

 
 Commission Conclusion  (b)

The Commission notes the EIMA imposes substantial penalties and other 
consequences in the event AIC fails to comply with its procedures regarding its 
investments and the improvement of reliability and service.  The General Assembly has 
established a very clear roadmap in this regard.  Moreover, as noted by AIC, the 
Commission retains substantial authority to determine the prudence and 
reasonableness of any expenditures under Section 16-108.5 of the Act.  Thus, it is 
neither necessary nor appropriate to, as CUB suggests, define additional parameters 
which expand the clear framework of the EIMA and establish protocols to ensure the 
Commission does its job.  As such, the Commission declines to adopt the additional 
metrics proposed by CUB. 

 
IX. OTHER 

A. Resolved or Uncontested Issues 

1. Original Cost Determination 

AIC requested the Commission approve an original cost of electric plant in 
service as of December 31, 2010, before adjustments for projected plant additions, of 
$4,908,210,000.  Staff recommends the Commission approve the Company’s request 
for an original cost finding.  Staff also requests that if the Commission makes any 
additional adjustments to plant, those adjustments should also be reflected in the 
original cost determination.  Therefore, Staff recommends the Commission include the 
following language in the Findings and Orderings paragraphs of its Order in this 
proceeding:  
 

(#) the Commission, based on AIC’s proposed original cost of plant in 
service as of December 31, 2010, before adjustments, of $4,920,009,000, 
and reflecting the Commission’s determination adjusting that figure, 
unconditionally approves $4,908,210,000 as the composite original cost of 
jurisdictional distribution services plant in service as of December 31, 
2010.   

(Id.)  AIC does not oppose this language.   
 
 The Commission finds the original cost of jurisdictional distribution services plan 
in service as of December 31, 2010 to be reasonable and it is approved.  The 
Commission further finds the language proposed by Staff, and unopposed by AIC to be 
reasonable; it is incorporated in the Findings and Ordering paragraphs of this Order. 
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2. Uncollectibles Expense – Net Write-Off in Rider EUA 

Staff witness Ms. Hathhorn noted the Commission ordered AIC to change its 
method of accounting for uncollectibles expense in its gas uncollectible adjustment rider 
(“Rider GUA”) to the net write-off method in its last gas rate order.  No such ruling was 
made for AIC’s electric uncollectible adjustment rider (“Rider EUA”) since the case was 
dismissed.   As a result, AIC uses two different methods for measuring uncollectibles 
expense between its gas and electric riders.  Staff asserts the formula rate adds further 
complexity to the recovery of uncollectibles expense so that no more and no less than 
the actual uncollectible expense is collected.  Therefore, Staff recommended the 
Commission order AIC to change its accounting of uncollectibles expense to the net 
write-off method in Rider EUA.  Further, Staff recommended that if the Company agreed, 
it should provide a revised Rider EUA in legislative language style as part of its rebuttal 
testimony in this case.  AIC accepted both of Staff’s recommendations in this regard, 
and it proposes that compliance Rider EUA tariff sheets be filed pursuant to the Final 
Order in this proceeding.  

 
AIC notes, however, there are some issues with converting Rider EUA to the net-

write off method.  Just as experienced with the recent compliance filing for Rider GUA, 
converting from Account 904 to a net write-off basis must be "effective at the beginning 
of the first full calendar year after the new rates in such proceeding are first placed in 
effect and an adjustment shall be made, if necessary, to ensure the change does not 
result in double-recovery or unrecovered uncollectible amounts for any year."  220 ILCS 
5/16-115.8.  Rates from this proceeding will take effect in October 2012, so the first full 
calendar year following would be 2013.  The gas Rider GUA will begin reconciling to net 
write-offs beginning with the 2013 calendar year.  Thus, the first Rider EUA incremental 
adjustment amounts reflecting a net write-off basis would be filed in May 2014 for 
factors effective from June 2014 through May 2015, reflecting the difference between 
net write-offs and the uncollectible expense amount included in rates for 2013.  The 
proposed Rider EUA reflects the above modifications.  

 
The Commission agrees with Staff and AIC it is reasonable that both the electric 

and gas uncollectible riders should operate identically in this regard.  Accordingly, AIC 
shall change its accounting of uncollectibles expense to the net write-off method in 
Rider EUA, with the minor modification noted by AIC, and shall file Rider EUA tariffs 
which so comply. 

 
3. Net Plant Allocator 

Staff recommended the Company correct an error in its formula rate, which 
created a small change to the Net Plant Allocator, and the Company agreed.  The error 
appears to have been resolved.  The Commission finds AIC’s Net Plant Allocator, with 
the noted correction, to be reasonable and it is approved. 

 
4. Depreciation Study 

ICC Staff witness Ms. Everson recommended AIC update its electric depreciation 
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rates and reflect them in its next formula rate filing or its next general rate case, if a 
formula rate filing is not utilized.  She further recommended that the updated 
depreciation rates be based on an updated depreciation study.  AIC is in the process of 
preparing a depreciation study currently with the intent of including the results of that 
study in its depreciation rates beginning January 2013.  AIC also intends to provide the 
results of the study with evidence submitted in its May 2013 formula rate filing.   

 
The Commission finds Staff’s recommendation here, with which AIC already 

intends to comply, to be reasonable and it is approved.  
 

5. Rate Case Expense – Section 9-229 Statement 

AIC has not requested recovery of rate case expense related to this proceeding 
as none were incurred in 2010.  AIC will request recovery of these expenses in future 
filings as costs are incurred.  The language of Section 9-229 of the Act requires the 
Commission to expressly address in its final order “the justness and reasonableness of 
any amount expended by a public utility to compensate attorneys or technical experts to 
prepare and litigate a general rate case filing.”  220 ILCS 5/9-229.  Given the 
requirement for the Commission to expressly address this issue in its order, Staff 
recommends, and AIC concurs, that the Commission incorporate the below language to 
that effect in this Order.  The Commission agrees and finds as follows: 

 
Pursuant to Section 9-229, the Commission is required to expressly address in 

its final order the justness and reasonableness of any amount expended by a public 
utility to compensate attorneys or technical experts to prepare and litigate a general rate 
case filing.  The costs included for recovery in this filing are amortization of costs 
approved in Docket No. 04-0294, 07-0585 et al (Cons.), and 09-0306 et al (Cons.) that 
were previously established as regulatory assets by the Commission in that order.  The 
costs associated with this proceeding were not incurred in 2010 and as such, are not 
considered for recovery in this proceeding. Costs incurred in 2011 and 2012 that are 
related to this proceeding will be considered as part of the proceedings related to the 
recovery of costs for those years.  Thus, there are no costs expended by the Company 
to compensate attorneys or technical experts to prepare and litigate a general rate case 
filing for the Commission to address in this proceeding. 
 

B. Contested Issues 

1. Income Taxes – Interest Synchronization 

 AIC Position  (a)

AIC explains the interest component of the revenue requirement is computed by 
multiplying the rate base by weighted cost of debt.  The tax effect of the difference in 
interest expense is the adjustment for interest synchronization.  AIC states the effect of 
this adjustment is to ensure the revenue requirements reflect the tax savings generated 
by the interest component of the revenue requirements.  Staff’s proposed adjustment is 
a derivative adjustment based on its proposed rate base times its weighted cost of debt. 
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 Commission Conclusion  (b)

The Commission finds interest synchronization as calculated by AIC to be 
reasonable and it is approved.  The Commission notes Staff appears to have 
abandoned its adjustment in that it did not address it in its Initial Brief. 

 
2. Gross Revenue Conversion Factor 

 AIC Position  (a)

AIC states that the Gross Revenue Conversion Factor (“GRCF”) is applied to the 
operating income deficiency to derive the change in revenue requirement.  AIC explains 
it is based on the applicable federal income tax rate, state income tax rate, and 
uncollectible rate.  Staff’s adjustment is a derivative adjustment based on its proposed 
operating income deficiency. 

 
 Commission Conclusion  (b)

The Commission finds GRCF as calculated by AIC to be reasonable and it is 
approved.  The Commission notes Staff appears to have abandoned its adjustment in 
that it did not address it in its Initial Brief. 
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