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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

 

 

AMEREN ILLINOIS COMPANY   ) 

       )   

Rate MAP-P, Modernization Action Plan  )  Docket No. 12-0001 

Pricing Filing      ) 

    

 

 

REPLY BRIEF OF  

THE PEOPLE OF THE STATE OF ILLINOIS 

AND AARP 

 

 

The People of the State of Illinois, by LISA MADIGAN, Attorney General of the State of 

Illinois (the “People,” or “AG”) and AARP, through its counsel, pursuant to the Commission’s 

rules, 83 Ill. Admin. Code 200.800 and the schedule established by the Administrative Law 

Judges, file their Reply Brief in the above-captioned proceeding.  The AG/AARP Reply Brief, 

except where otherwise noted, replies to the Initial Brief filed by Ameren Illinois Company. 

(“Ameren”, “AIC”, or “the Company”). 

I. INTRODUCTION 

Ameren argues in the Introduction of its Initial Brief that “the point of departure among 

the Company, Staff and Intervenors is the extent to which MAP-P (Ameren’s proposed formula 

rate) should reflect ‘actual costs.’”  Ameren Initial Brief at 1.  AG/AARP disagree with this 

characterization.  AG/AARP, Staff and IIEC and CUB have devoted considerable time and 

resources to ensuring that the rates established both in this proceeding, which establishes the 

starting revenue requirement for the formula rate tariff, and the reconciliation ratemaking 

practices that will occur at the time the revenue requirement is reconciled, reflect the Company’s 

“actual costs” for the relevant 12-month period.  But while the Company argues that the 
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adjustments to the Company’s claimed revenue requirement “pay lip service to the requirement 

that formula rate reflect ‘actual costs.’,”
1
 the reality is that Ameren’s rate proposals incorporate a 

selective, sometimes tortured interpretation of Section 16-108.5 of the Public Utilities Act (“the 

Act” or “EIMA”) and a desire that the Commission ignore what the best evidence reveals its 

costs to be in order to support the maximum revenue requirement, in this case their proposed 

(and significantly too small) $20 million rate reduction.   

In doing so, Ameren ignores that Section 16-108.5 of the Act requires the Commission to 

reflect “actual costs” produced not only from the FERC Form 1 but also by conducting “an 

investigation of the tariff in a manner consistent with the provisions of this subsection (c) and the 

provisions of Article IX of this Act to the extent they do not conflict with this subsection (c).”  

220 ILCS 5/16-108.5(c).  Section 16-108.5 of the Act also mandates that “[s]uch review shall be 

based on the same evidentiary standards, including but not limited to, those concerning the 

prudence and reasonableness of the costs incurred by the utility, the Commission applies in a 

hearing to review a filing for a general increase in rates under Article IX of this Act.” Id.  As 

discussed below and in the AG/AARP Initial Brief, application of an Article IX investigation in 

this case requires several adjustments to the formula rate and reconciliation inputs being 

proposed by Ameren. 

The Company implies at page 4 of its Initial Brief that the Staff and Intervenor 

adjustments being recommended in this case amount to little more than a “’pay me now’ instead 

of  ‘pay me later’” ratemaking mentality.  Ameren is wrong on this point.  The adjustments 

recommended by AG/AARP witnesses Michael Brosch and David Effron ensure that ratepayers 

are, in fact, compensating Ameren’s for its actual costs in the relevant 12-month period being 

examined – no more and no less.  Adjustments such as the recommendation that the Commission 

                                                           
1
 Id. 
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adopt an average rate base, rather than a year-end rate base at the time of reconciliation 

ratemaking ensure that Ameren’s customers are compensating the Company for its actual capital 

costs incurred during the relevant 12-month period, not an inflated number that reflects the 

Company’s capital costs at a single point in time (at year end).  These and the other adjustments 

highlighted in the AG/AARP Initial Brief and the discussion below should be adopted by the 

Commission to ensure that the General Assembly’s directive that an electric utility opting for 

formula rate treatment be compensated for its “actual costs” does not translate into an exercise in 

providing the utility with perpetual windfalls at the expense of ratepayers. 
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A.  New Section 16-108.5 Created A New Statutory Structure For Determining 

the Utility’s Revenue Requirement 

B. The Formula and Revenue Requirement ComEd Filed on November 8, 2011 

Contain Provisions that Overstate Both Its Inception and Its Reconciliation 

Revenue Requirement and Rates. 

C. Participation in EIMA/Formula Rates without AMI Plan Approval 

 

II. RATE BASE 

A. Overview 

B. Uncontested or Resolved Issues 

1. Gross Plant in Service (except for C.8) 

2. Accumulated Depreciation 

3. Plant Held for Future Use 

4. ADIT – Deferred Compensation 

5. Materials and Supplies 

6. Cash Working Capital – Employee Benefits/Payroll Lead 

7. Customer Advances 

8. Customer Deposits 

9. OPEB Liability 

 

C. Contested Issues 

1. Cash Working Capital  

a. Pass-Through Taxes Revenue Lag 

At page 10 of its Initial Brief, Ameren argues that the crux of the dispute surrounding the 

calculation of the revenue collection lag for the pass-through taxes, including the Energy 

Assistance Charges (“EAC”) and Municipal Utility Tax (“MUT”) is whether Ameren’s cash 

working calculation should reflect the amount of time that Ameren could hold pass through taxes 
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under the statutory remittance requirement, or the amount of time that Ameren actually does 

hold the pass through taxes before remitting.”  Ameren Initial Brief at 10 (emphasis in original).  

Ameren, however, is wrong in framing the issue this way.   In fact, the relevant question is 

whether ratepayers should be required to pay millions of dollars in unnecessary CWC amounts to 

support an Ameren-created remittance schedule of EAC and MUT revenues that is earlier than 

required by statute.  The answer must be a resounding no on this point for several reasons.    

First, Section 8-401 of the Public Utilities Act makes clear that utilities shall provide 

essential, reliable public utility service in the least-cost manner.  220 ILCS 5/8-104.  (“Every 

public utility subject to this Act shall provide service and facilities which are in all respects 

adequate, efficient, reliable and environmentally safe and which, consistent with these 

obligations, constitute the least-cost means of meeting the utility's service obligations.”)  

Permitting a higher CWC allowance than is necessary is contrary to that statutory requirement.  

 Second, under Illinois law, utilities are permitted to remit payment to the Department of 

Revenue “[b]y the 20th day of the month following the month in which the charges imposed by 

the Section were collected… .”  305 ILCS 20/13(f).  Quite simply, how long the Company holds 

the revenues it receives is within the discretion of Ameren.  For ratemaking purposes, however, 

Ameren’s choice of assuming a shorter revenue lag and expense lead has the effect of 

unnecessarily increasing the Company’s rate base by more than $17 million, as shown on 

Ameren Ex. 4.2 and AG/AARP Ex. 1.3, p. 2 of 9, lines 10, 11.  Ameren calls the notion that it 

would wait to remit the funds owed until a later date under the statutorily authorized period a 

“conceptual argument” that is contrary to its actual remittance pattern.  Ameren Initial Brief at 

10-11.  However, nowhere in the evidence or argument cited by Ameren is the assertion that the 
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funds are not available to the Company in time to remit the funds during the statutory remittance 

period.  

 While Ameren cites the Commission’s Order in Docket 11-0282 as support for their 

position, the Commission has specifically addressed the issue of how to treat the collection 

revenue lag associated with these pass-through taxes as recently as a few months ago in 

ComEd’s formula rate docket.  There the Commission concurred with Staff and Intervenor 

proposals (including AG/AARP testimony) that set the revenue collection lag for these pass-

through taxes at zero:    

(6) Commission Analysis and Conclusion  

The Commission agrees with Staff and the intervenors’ proposal to use zero 

revenue lag days for EAC/REC and GRT/MUT. This was also the decision of this 

Commission in the Company’s prior docket, Docket 10-0467. The Commission 

notes that ComEd’s process for collecting and remitting pass-through taxes has 

not changed since Docket 10-0467. The Commission finds that pass-through taxes 

should not be assigned a revenue lag because they are payable after revenues are 

collected from customers. ComEd’s decision to pay the subject taxes and charges 

before they are due 11-0721 46 should not require its customers to pay the 

increased costs associated with increased cash working capital requirements.  

 

ICC Docket No. 11-0721, Order of May 29, 2012 at 45-46.  The facts show that the 

circumstances surrounding statutorily required revenue tax payment dates are the same for 

Ameren as for ComEd.  The substantial evidence in the record supports Commission adoption of 

Mr. Brosch’s recommendation to set the revenue collection lag for these pass-through taxes at 

zero. 

 Finally, Ameren argues that Mr. Brosch’s recommendation to utilize a zero revenue lag 

for the gross receipts taxes (“GRT”) is unsupported and should be rejected.  Ameren Initial Brief 

at 11.  Ameren is wrong on this point.  Again, both in Docket No. 10-0467 and Docket No. 11-

0721, the Commission correctly concluded that pass-through taxes, including gross revenue 
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taxes, should not be assigned a revenue lag because they are payable after revenues are collected 

from customers, stating in the Final Order of Docket No. 11-0467: 

The Commission agrees with Staff’s interpretation as to the EAC/REC and 

GRT/MUT tax issues. For the EAC/REC tax, the utility shall remit all moneys 

received as payment to the Illinois Department of Revenue by the 20
th

 day of the 

month following the month of collection. Under the GRT/MUT tax, this ordinance 

requires ComEd to file a monthly tax return to accompany the remittance of such 

taxes, due by the last day of the month following the month during which such tax 

is collected.  Both the statute and ordinance requires ComEd to remit these pass-

through taxes after they have been collected from customers.  ComEd stated in its 

briefs that the Company correctly pays these taxes in the month following activity 

that occurs in a prior “tax liability” month.  The Commission concludes that the 

CWC calculation for GRT/MUT pass-through taxes should reflect zero revenue 

lag days and 44.21 expense lead days and zero revenue lag days and 35.21 

expense lead days for EAC/REC pass-through taxes as supported by Staff.   

 

ICC Docket No. 10-0467, Order of May 24, 2011 at 48.  As noted above, the Commission again 

concluded in Docket No. 11-0721 that GRT should be treated the same as the other 

aforementioned pass-through taxes.  Nothing has changed since the entry of those orders to 

support the Company’s position on this point.  The Commission should adopt Mr. Brosch’s 

recommendation to assign a zero collection lag to these pass-through taxes, including GRT, and 

reject the Company’s unjustified large positive revenue lag number.  

 Additionally, Mr. Brosch revised the expense lead day value for the Energy 

Assistance Charge because 305 ILCS 20/13 provides that a public utility engaged in the 

delivery of electricity shall assess each of its customer accounts a monthly charge and 

shall remit all moneys received as payment to the Illinois Department of Revenue by the 

20th day of the month following the month of collection.  AG/AARP Ex, 1,0 at 32-33.  

These terms yield an expense lead days value of 20 days, plus half of the prior month of 

15.2 days, for a total expense lead of 35.2 days.  This calculation should be reflected in 

the Commission’s final calculation of the Company’s CWC. 
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b. Revenue Collection Lag 

Ameren asserts, misleadingly, that it performed “an analysis of actual aged receivables 

data from the Company’s Customer Service System.”  Ameren Initial Brief at 12.  The 

implication of such language is that the Company examined the actual customer receivables and 

remittances to calculate the average amount of time for the Revenue Collection Lag.  In fact, the 

Company performed no such analysis.  As explained by AG/AARP witness Brosch, the 

Company used a random, arbitrary midpoint methodology that applies crude assumptions to 

quite broad “aged” categories of month-end accounts receivable balances.  Mr. Heintz admitted 

he has not actually measured how long it takes to collect revenues from Ameren customers.  Tr. 

at 181-182.   Instead he arbitrarily used a breakdown of the Companies’ recorded week-end 

Accounts Receivable balances by customer class and assigned, without any supporting analysis, 

the following arbitrarily assumed revenue collection dates to each grouping of aged receivable 

balances: 

Receivable 

Age>> 

 0 – 

30 

Days  

 31 - 60 

Days 

 61 – 

90 

Days  

 Over 90 

Days 

Residential 15 45 75 90 

Non-Residential 15 45 75 90 

For example, every one of the thousands of residential customer accounts with balances 

that ranged in age from 0 to 30 days old were arbitrarily assumed to be remitted precisely on day 

15; while accounts ranging from 31 to 60 days old were assumed to be remitted precisely at the 

mid-point of this period, on day 45, and all residential customer accounts with balances 61 to 90 

days old are assumed to be fully paid to Ameren precisely on day 75, which is again the 

mathematical mid-point of the period.  Id. at 24.  For all customer account balances more than 90 
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days old, a statistically impossible average age of 90 days was assumed by Mr. Heintz in place of 

an alternative mid-point assumption. 

As explained by Mr. Brosch, since lead lag studies first emerged in the 1980s as the 

preferred and most accurate approach to quantify CWC, the measurement of the revenue 

collection lag has most frequently been quantified using either a statistical sampling of actual 

customer remittances or a calculation of daily average Accounts Receivable “turnover” ratios 

that indicate the average number of days of revenues outstanding calculation.  Mr. Brosch 

testified that the Commission’s recent, repeated acceptance of the utilities’ unsubstantiated 

assumptions about when customer payments are actually received is an arbitrary methodology 

not commonly used in the states in which he has testified.  Either of the alternative, more precise 

methods referenced above can produce reasonable estimates of how quickly utility customers 

actually pay their bills and have received widespread acceptance among regulators.  However, 

either as a result of limited data availability and/or an interest in overstating revenue collection 

lags, Illinois utilities have achieved some success convincing the Commission that arbitrary mid-

point remittance assumptions applied to broad categories of aged receivables can achieve a 

reasonable result.  The People and AARP, however, urge the Commission to revisit this issue 

based on the evidence of this record and order Ameren to improve upon the accuracy of revenue 

collection lag quantification to ensure that Ameren ratepayers are not paying excessive rates.   

AG/AARP Ex. 1.0 at 23.  Requiring Ameren to revisit its CWC estimation methodology is 

essential because, unlike past rate cases, the Company proposes to retain these assumptions and 

not re-visit its CWC needs for a three-year period under formula rate regulation.  Ameren Ex. 1.0 

at 19-20  
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As explained in the AG/AARP Initial Brief, while the People and AARP challenged a 

similar Accounts Receivable aging category midpoint methodology employed by ComEd in the 

10-0467 and 11-0721 dockets, that Company did attempt to limit the financial impact of some of 

the gross inaccuracies arising from the utilization clearly arbitrary Accounts Receivable aging 

mid-point assumptions.  As noted by Mr. Brosch, ComEd applied certain “grace period” 

assumptions to the youngest aging categories in an effort to introduce conservatism into the 

otherwise unsupportable mid-point assumptions that were applied to aged accounts receivables.  

For example, because residential customers have 20 days before their unpaid utility bills are 

delinquent, ComEd assigned an assumed zero-lag value to all residential balances 0-30 days old.   

ComEd also assigned an eight-day assumed remittance date to its small and large commercial 

accounts falling within the same aging category because of payment due date terms in the 

Commission’s rules.  These changes did not remedy the inherent inaccuracy caused by using 

unproven mid-point assumptions applied to each Accounts Receivable aging category, but they 

did produce a result for ComEd that was somewhat more credible than could be calculated 

without injecting these additional assumptions regarding grace periods.  Id. 

In its Initial Brief, Ameren claims in response to Mr. Brosch’s recommendation to, at a 

minimum, insert the same grace period assumptions used by ComEd into the arbitrary Ameren-

proposed midpoint methodology that this recommendation “superimposes an adjustment 

proposed by another company for its aged receivables analysis in a different proceeding to 

Ameren’s aged receivables.”  Ameren Initial Brief at 14.  This characterization implies that the 

insertion of the grace period, adopted by the Commission in Docket No. 11-0721, would only 

reasonably apply to ComEd’s revenue collection lag, and not Ameren’s.  That notion is false, 

however.  Customers’ remittance due dates pursuant to the Commission’s rules are the same for 
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Ameren and ComEd, and Ameren has provided no justification for deviation from this 

previously approved methodology.  AG/AARP Ex. 3.0 at 19.   

Finally, the Company suggests that its revenue collection lag of 30.67 days is “in line 

with those approved for other Illinois utilities,” and notes that “even with ‘grace periods’, 

Ameren’s collection lag is less than that approved in either of ComEd’s last two rate cases.”  

Ameren Initial Brief at 15.   But the evidence shows that when viewed more broadly, the Ameren 

revenue collection lag of 49.75 days is excessive.  In response to Ameren’s Data Request AIC-

AG/AARP 1.04, Mr. Brosch prepared a response that shows that, for nine large utilities outside 

of Illinois, the revenue lag day value asserted by the utility’s witnesses ranged from 37.0 to 44.2 

days.  These comparisons all show Mr. Heintz’ proposed overall revenue lag to be excessive.  

See AG/AARP Exhibit 3.3 (attached to Mr. Brosch’s Rebuttal testimony, AG/AARP Ex. 3.0). 

In addition, the evidence shows that in its last completed Missouri rate proceeding (Case 

No. ER-2011-0028), Ameren Missouri proposed an overall revenue lag day value of 45.3 days, 

based upon a form of accounts receivable aging intervals being used by Mr. Heintz, which was 

disputed by the Missouri Public Service Commission Staff in favor of that Staff’s recommended  

37.32 day overall revenue lag.  The 49.75 day revenue lag being asserted by Mr. Heintz for use 

in Illinois is clearly excessive when compared to either the Ameren utility operation in Missouri 

or to the AG/AARP revenue lag of 41.12 days that Mr. Brosch recommends be adopted.  This 

comparison demonstrates why it is necessary to apply the ComEd grace period allowance 

previously accepted by this Commission in order for the Ameren revenue lag to compare more 

reasonably with the Ameren Missouri results. 

 Finally, Ameren characterizes as “unnecessary” Mr. Brosch’s recommendation that the 

Commission order Ameren to improve upon the accuracy of revenue collection lag quantification 
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to ensure that Ameren ratepayers are not paying excessive rates by studying the timing of 

customers’ actual remittances.  Ameren Initial Brief at 15.  Ameren applies a strawman argument 

that actually studying the pattern of customer remittances would be “biased towards customers 

that pay their bills on time and ignores (or penalizes Ameren for) those customers that have 

outstanding balances.”  Ameren Initial Brief at 15.  This false criticism is simply a red herring.  

A reasonable sample of customers’ remittances would not be biased toward customers that pay 

their bills on time, because the sample would also capture payments made “late” if properly 

designed and conducted.  There is also no “penalty” associated with customers having 

outstanding balances, as suggested by Mr. Heintz, because all accounts receivable are ultimately 

either paid by customers or become uncollectible, and utility rates are set based upon a revenue 

requirement that assesses and incorporates uncollectible expenses.  AG/AARP Ex. 3.0 at 17-18.  

Ameren’s uncollectibles rider, permitted under Section 16-111.8 of the Public Utilities Act, 

permits this full rate recovery of uncollectibles expense.  The Commission should reject this 

Ameren argument that the Company simply knows to be untrue. 

The insertion of grace period assumptions simply recognizes that  due date grace periods 

that are specified in the Commission’s rules should be considered in formulation of the 

assumptions applied to aged receivables. See 83 Ill.Admin.Code Part 280.90.  These grace 

periods apply to all utilities under ICC rules, and must be recognized – particularly since the 

Company itself presented no data or analysis of its customer payment patterns.  As noted in the 

AG/AARP Initial Brief, the revised revenue lag day value resulting from the inclusion of grace 

period assumptions will significantly improve the reasonableness of the Company’s study, by 

injecting conservatism into the results produced by Ameren’s inherently imprecise and arbitrary 

mid-point assumptions, causing the resulting revenue lag to be more consistent with the results 
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of other large utilities outside of Illinois.  AG/AARP Initial Brief at 17.  However, an actual 

measurement of the revenue collection lag should be required of Ameren in the future.  In order 

to more precisely correct the Company’s estimated revenue collection lag day value and ensure 

that ratepayers are not overpaying for utility service, the Company should be required to conduct 

statistical samples of actual customer remittances, to determine the average number of days 

between collection date and the related prior billing date(s).  Alternatively, the Company should 

be required to collect and analyze its average daily electric service accounts receivables balance, 

net of the related uncollectibles reserve, to quantify how many days of its sales are “outstanding” 

within these balances.   

c. Income Tax Lead and Lag 

As noted in the AG/AARP Initial Brief, AG/AARP witness Brosch pointed out that 

Ameren’s 2010 income taxes (both state and federal) are currently negative and more than 100% 

are actually non-cash, deferred income taxes, for which there is no current period cash flow that 

could contribute to cash working capital.  See AG/AARP Initial Brief at 25-29.  The bottom line 

is that Ameren did not pay out money (taxes) in 2010 to the state or federal governments that 

needs to be accounted for in its cash working capital needs.   

The Company’s response to this unchallenged fact consists of three erroneous, if not 

irrelevant arguments that should be rejected by the Commission.  First, Ameren claims that Mr. 

Brosch’s proposal “disrupts the balance between the ratemaking cost of service and the inputs to 

the cash working capital calculation.”  Ameren Initial Brief at 17.  The Company also opines that 

current and deferred income tax expenses can swing between rate filings, reflecting then current 

tax laws.  Id.  The Company also presents the argument that its use of statutory income tax rates 

in the calculation of the revenue requirement but a different calculation for CWC requirements is 

unworkable.   
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These strawman arguments should be rejected.  First, as noted by AG/AARP witness 

Brosch, there is no dispute regarding how to calculate incomes taxes, the use of statutory tax 

rates or the treatment of permanent tax differences in determining the ratemaking income tax 

expense calculation.  Ameren confuses the calculation of income tax expense with the CWC 

treatment of cash flows associated with income taxes.  CWC that is includable in rate base is 

focused on the timing of cash flows through the utility, rather than how to quantify income tax 

expense for ratemaking purposes.  AG/AARP Ex. 3.0 at 19-20.  When all of Ameren’s income 

tax expenses represent deferred taxes, there simply is no case flow arising from the payment of 

income taxes to the IRS or State of Illinois. 

Second, it is undisputed that in Ameren’s case, no income taxes have been payable for 

several years and the Company is in a large federal income tax loss carry-forward position that 

insures that no income taxes will be payable in the near future, through at least the end of 2013, 

due to Ameren’s utilization of bonus depreciation and tax accounting changes.  Id. at 20, 22.  

Income taxes that are not payable to the government are “deferred” income taxes which are non-

cash expenses properly excluded from lead lag studies of cash working capital.  During cross-

examination, Ameren witness Heintz testified that he did not examine when Ameren last paid or 

will be paying state and federal taxes.  Tr. at 180.  Mr. Brosch’s proposed adjustment simply 

recognizes that unless utility income taxes are currently payable in cash to the governments, 

there can be no CWC needs associated with such taxes.   AG/AARP Initial Brief at 31-32.  

In Docket No. 11-0721, ComEd’s formula rate docket, the evidence showed that ComEd, 

too, has no currently payable income taxes due to large income tax deductions causing more than 

100 percent of ratemaking income tax expense to be in the form of deferred income taxes.  In its 
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Order in that docket, the Commission excluded deferred state and federal income taxes from the 

Company’s CWC calculation.  AG/AARP Ex. 3.0 at 21.   

   In addition, the Company’s claim that the use of statutory tax rates and payment dates for 

CWC is necessary to maintain a consistent treatment of income tax expense for ratemaking 

purposes and avoid any differentiations between current and deferred income tax expense 

balances between rate filings is a hollow argument.  As Mr. Brosch noted, it is always necessary 

to isolate and exclude non-cash expenses such as depreciation expense, amortization expense and 

deferred income taxes when calculating cash working capital.  This is a routine practice that is 

widely accepted in Illinois and other states.  Only cash expenses belong in lead lag studies and 

deferred income taxes are not cash expenses.  The record is clear that Ameren does not expect to 

pay income taxes any time soon, given its utilization of bonus depreciation and tax accounting 

changes on recent filed returns, so Mr. Heintz’ speculation regarding any “swing” in current 

versus deferred income taxes is pure fiction.  

 Moreover, Ameren itself recognizes that deferred income taxes are non-cash expenses in 

its published financial statements.  In Ameren Corporation’s Consolidated Statement of Cash 

Flows, deferred income taxes are recognized as an adjustment to reconcile net income to net cash 

provided by operating activities, because deferred income tax expenses are recorded as expenses 

but do not require cash outflows.   This acknowledgement of depreciation and deferred income 

taxes as non-cash expenses can also be observed in the Company’s filed Schedule D-7, page 17, 

line 4, where the Company’s non-cash expenses such as Deferred Income Taxes and 

Depreciation/Amortization are added back to Net Income in order to determine “FUNDS FROM 

OPERATIONS.”  AG/AARP Ex. 43.0 at 20-21.  
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 For all of these reasons, only the “currently payable” income taxes that involve any cash 

outflows that should be included in the lead lag study and in the Ameren revenue requirement 

there are no positive amounts of currently payable income taxes.  The recognition of negative 

currently payable income tax is best accomplished by setting the income tax payment lag values 

to zero as shown in AG/AARP Ex. 3.1, page 2, line 17.  Alternatively, Mr. Brosch recommended 

that the Commission could adopt the treatment applied in the 11-0721 rate order, where 

ComEd’s income tax posture is comparable to Ameren’s, in which the negative amount of 

currently payable income taxes are reflected in both the expense lead calculation and as a 

reduction to revenues that are subjected to the revenue lag.  Id. at 22-23. 

AG/AARP Ex. 3.1 at page 2 reflect an updating of Mr. Brosch’s CWC calculations, 

based upon operating expense inputs from the Company’s rebuttal filing.  Accordingly, the 

operating expense input amounts in column (b) of this lead/lag study should be updated in the 

Commission’s ordered amounts in this Docket, and then applied to the CWC Factor amounts 

shown in column (k) to derive total CWC that is includable in the Ameren formula rate base to 

ensure that ratepayers are not paying rates that are excessive, and that Ameren is not provided a 

windfall for cashflows that do not exist and are not expected to exist for the foreseeable future.  

d. Vacation Pay 

The AG/AARP response to the Company’s proposed treatment of Vacation Pay in its 

CWC presentation is referenced in Part II.C.4. below. 

2. ADIT – FIN 48 

 As noted in the AG/AARP Initial Brief, Ameren reduced the balance of ADIT deducted 

from its delivery services plant in service, which has the effect of increasing the rate base and the 

Company’s revenue requirement, to reclassify certain ADIT related to uncertain tax positions.  

The Company shows debit balances of ADIT designated as ADIT FIN 48 for both state and 



17 
 

federal taxing jurisdictions, with the federal balance at $35,701,000, and the balance of ADIT 

FIN 48 – State at $7,994,000.  See AG Cross Ex. 8.  The uncontested record evidence shows that 

a portion of the FIN 48 ADIT balance will not have to be paid, and the uncontested evidence is 

that it is highly unlikely that most of the remaining FIN 48 balances will ever have to be paid.  

AG Ex. 2.0 at 9-10; AG Ex. 4.0 at 4-5.  As noted in the AG/AARP Initial Brief, Ameren did not 

dispute Mr. Effron’s testimony on the point that these amounts identified through discovery will, 

in fact, not have to be paid.  Tr. at 580; AG/AARP Initial Brief at 34-36.   

In response to AG/AARP witness David Effron’s recommendation that these non-

investor supplied funds be restored to the balance of ADITS (which reduces rate base), the 

Company, in a nutshell, argues that the Commission should ignore this uncontroverted evidence. 

In its Initial Brief, after providing a summary discussion of FIN 48 liabilities in general that 

avoids any discussion of the record evidence, the Company cites the testimony of Ameren 

witness James Warren, who invites the Commission to ignore the above-cited evidence and not 

deduct the ADIT balances from rate base because “it would encourage utilities to not take 

aggressive tax positions” that are beneficial to ratepayers.  Ameren Initial Brief at 20.  The 

Company speaks theoretically that FIN 48 amounts “could become payable at any time.”  Id. at 

21.   But the record evidence shows otherwise, as noted above.  See AG/AARP Initial Brief at 

34-36. 

Ameren Witness Warren’s testimony on this issue argues that the Commission should 

ignore the best, most up-to-date information available and instead rely on unidentified “internal 

experts and outside auditors” who have determined as of December 31, 2010 that the Company 

will have to pay the federal and state governments the income taxes that have been deferred and 

identified as FIN 48 amounts.  Tr. at 581.  However, notwithstanding this view, Warren also 
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admitted during cross-examiniation that since December 31, 2010, the Company now knows for 

certain that a significant portion of the amounts identified as FIN 48 ADITS by the Company 

will not ever have to be paid.  Tr. at 583-584.  The Company’s Initial Brief fails to mention this 

important evidence.   

Instead, the Company’s Initial Brief cites two decisions issued by the Missouri and 

Kentucky state commissions that rejected deduction of FIN 48 balances from the relevant 

utility’s rate base.  Ameren Initial Brief at 22-24.  These arguments, however, amount to nothing 

more than a theoretical shell game on the issue.  The uncontroverted facts in this case, as noted 

above and in the AG/AARP Initial Brief, demonstrate that most of the ADIT amounts at issue 

will not be paid back to the government at some point.  Mr. Warren acknowledged during cross-

examination that his recommendation to reduce the Company's recognized accumulated deferred 

income taxes and leave the FIN 48 amounts in the Company's rate base for ratemaking purposes 

essentially asks the Commission to accept the (hearsay) opinions of these unnamed referenced 

internal experts and external auditors (dated as they are) and ignore the Company’s own 

evidence that these amounts will not have to be paid.  Tr. at 583.   

 The Company’s reduction of the ADIT to reflect the reclassification as FIN 48 liabilities 

is not justified and should be rejected by the Commission.  Based on the Company’s responses to 

AG data requests, as discussed in the AG/AARP Initial Brief at pages 34-36, the best 

information in the record shows that the remainder of the ADIT debit balances related to FIN 48 

should be deducted from plant in service.  The effect of eliminating the deferred tax debt 

balances related to FIN 48, other than those balances that have actually been paid or are likely to 

be paid, is to increase the balance of ADIT by $39,625,000 and to reduce the electric rate base by 

the same amount (Schedule DJE-1.2).   
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Critical, too, is the fact that there is no dispute that the FIN 48 balance represents non-

investor supplied funds as long as the balance is outstanding.  Ameren Ex. 18.0 at 13; Tr. at 577-

578.  The Company admits that the FIN 48 amounts are not shareholder financed, calling the 

amounts a “loan” from the government. Ameren Initial Brief at 20.  But, as noted above, the 

evidence shows that most, if not all, of the FIN 48 “loan” amounts will not be called by state and 

federal governments.  Again, the Ameren Initial Brief fails to mention this fact. 

Mr. Effron noted that the rate base determined in this case will be reconciled to the actual 

rate base for 2012.  To the extent that any of the FIN 48 liability has been paid, such repayment 

will be reflected in the determination of the actual 2012 rate base.  However, to the extent that 

the Company still has a FIN 48 liability outstanding in 2012, that balance should be included in 

the ADIT balance deducted from the actual rate base used in the reconciliation, as by definition 

such amounts will not have been paid.  AG/AARP Ex. 1.0 at 11-12.  In this regard, the rate base 

deduction for the FIN 48 liability poses no risk to the Company as long as the rate base originally 

used to establish rates in a given filing is ultimately trued up to the actual rate base.  Stated 

another way, if some portion of the FIN 48 liability is ultimately paid back to the government, 

the Company will be made whole when the rate base is reconciled.  The Company’s position on 

this issue, however, offers no such reimbursement guarantee for ratepayers.  As long as the FIN 

48 liability is outstanding, it represents a source of non-investor supplied funds to the Company 

and should be included in the ADIT deducted from the Company’s rate base.  Id. at 12.  As noted 

in the AG/AARP Initial Brief, Staff, IIEC witness Stephen Rackers and CUB witness Ralph 

Smith proposed similar adjustments. 

  Given Mr. Effron’s conclusion that the Company will not pay any interest on the FIN 48 

liability that he proposes be deducted from the Company’s rate base, he does not propose that 
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interest on the FIN 48 liability be included in the Company’s revenue requirement.  However, if 

the Company does incur interest expense in 2012 on the FIN 48 liability, then such interest for 

2012 should be included in the Company’s 2012 operating expenses in the determination of its 

actual revenue requirement in the reconciliation.  Id.  

3. ADIT – Projected Additions 

Ameren argues that the ADIT resulting from the 2011 and 2012 projected plant additions 

should not be included in rate base for two reasons. First, Ameren argues that as the EIMA did 

not specifically require an adjustment to ADITs, to make such an adjustment would be contrary 

to the intent of the legislature in passing the EIMA pursuant to the principle of inclusion unius 

est exclusion alterius (“the enumeration of one thing in a statute is construed as the exclusion of 

all others”). Ameren Initial Brief at 25. This argument is flawed because Ameren would have the 

Commission adopt a narrow reading of one sentence of 220 ILCS 5/16-108.5, while ignoring 

other broader language in this lengthy section to the contrary. 

The Illinois Supreme Court has repeatedly explained that “[t]his maxim is simply an aid 

of statutory construction, not a rule of law, and is subordinate to the primary rule that the 

legislative intent controls in interpreting a statute.  This maxim is applicable only to help 

ascertain the intent of the legislature when that intent is not clear from the plain language of the 

statute.”  People v. Roberts, 214 Ill. 2d 106, 117 (2005); see Sulser v. Country Mut. Ins. Co., 147 

Ill. 2d 548, 555 (1992) (“Expressio unius est exclusio alterius is a rule of statutory construction, 

not a rule of law, and may be overcome by a strong indication of legislative intent.”).  Instead, 

220 ILCS 5/16-108.5 must be read in its entirety to determine legislative intent.  People v. 

Cardamone, 232 Ill. 2d 504, 512 (2009) (“[W]e consider the statute in its entirety, keeping in 

mind the subject it addresses and the legislature’s apparent objective in enacting it.”); People v. 
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Rinehart, 2012 IL 111719 at ¶ 26 (Ill. Jan. 20, 2012) (Under the maxim of in pari materia, “two 

parts of one statute[] concerning the same subject must be considered together in order to 

produce a ‘harmonious whole.”).  Ameren wrongly attempts to focus on the meaning of one 

isolated sentence in 220 ILCS 5/16-108.5, when “[w]ords and phrases should be construed, not 

in isolation, but in light of other relevant provisions.”  People v. Rinehart, 2012 IL 111719 at ¶ 

26, 356 Ill. Dec. 759, 767-68 (Ill. Jan. 20, 2012) (citing People v. Beachem, 229 Ill. 2d 237, 243 

(2008)). 

When 220 ILCS 5/16-108.5(c) and (d) are considered as a whole, it is clear that 

Ameren’s reading of the statute’s supposed intent disregards language explicitly stating that the 

performance-based formula rate approved by the Commission shall provide for “the recovery of 

the utility's actual costs of delivery services that are prudently incurred and reasonable in amount 

consistent with Commission practice and law.” 220 ILCS 5/16-108.5(c)(1) (emphasis added). If 

the Commission allows Ameren’s proposal to leave the ADIT for projected plant additions 

unadjusted in the test year rate base, it will be going against clearly established Commission 

practice. Ameren’s argument here is the same argument made by ComEd in ICC Docket 11-0271 

and the Commission rejected such an approach in the ComEd docket by stating: 

If the Commission were to ignore ADIT on ComEd’s plant investments, we would be 

ignoring basic accounting principles and appellate precedent.  (See, Ameren Illinois Co. v. 

Ill. Commerce Comm., 2012 IL. App. (4th) 100962 at 31, 2012 Ill. App. LEXIS 175 (4th 

Dist. 2012), determining, with regarding to an ADIT adjustment to Ameren’s rate base, 

that Section 9-211 of the Public Utilities Act requires that rate base cannot exceed the 

investment value that a utility actually uses to provide utility services.). 

 

ADIT, a derivative adjustment that is caused primarily by plant additions, is a source of 

revenue for a utility.  Because federal tax laws regarding 2011 allow businesses like 

ComEd, currently, to depreciate plant additions at 100%, ComEd has use of funds now 

that it would not have otherwise normally have had access to without borrowing or other 

forms of financing.  In effect, ignoring this windfall to ComEd would be to allow ComEd 
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an interest-free loan at the ratepayers’ expense for several months.  It also would 

artificially increase rates until the time when a final order in the 2011 reconciliation 

docket takes place.  It cannot have been the intention of the General Assembly, when 

enacting Section 16-108.5, to allow this statute to artificially raise rates for several 

months.  

ICC Docket 11-0271, Final Order at 59-60.  

Ameren’s second argument against reflecting ADIT for projected plant additions is that 

the EIMA precludes the “guesswork” that would be involved if AG/AARP’s position were to be 

adopted. Ameren Initial Brief at 25-28. This argument has no merit for several reasons. First, as 

2011 and 2012 projected plant additions and the associated balance of accumulated depreciation 

are included in rate base, it logically follows that the ADIT resulting from the 2011 and 2012 

projected plant additions should also be included in the rate base. Second, under the ratemaking 

dictates of Section 16-108.5 of the Act, the rate base used in the actual revenue requirement will 

reflect the actual balances of ADIT in 2012. By accounting for the amounts now, this ensures 

that the test year rate base will result in a closer approximation of the actual 2012 rate base. It 

would make little sense to leave the ADIT from the projected plant additions out of the test year 

rate base as it will ultimately be reflected in the actual rate base, especially as the balance of 

ADIT in 2011 and 2012 will grow due to the existence of bonus depreciation. The goal of 

formula ratemaking is to determine the revenue requirement as closely to what it would be “had 

the actual cost information for the applicable calendar year been available at the time of filing.”  

220 ILCS 5/16-108.5(c)(6) & (d)(1). 

Therefore, although including ADIT for projected plant additions in the test year rate 

base would not result in precisely the same amount of actual ADIT during reconciliation, it is 

hardly guesswork. Rather, it serves the purpose of the EIMA in bringing the test year rate base 

closer to the actual rate base. If the Commission were to agree with Ameren’s objection to 

approximating the amounts to be included in the test year rate base, then there would be no rate 
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base as the test year rate base necessarily contains approximations. For Ameren to object to this 

one approximation of ADIT for projected plant additions is illogical.  

Therefore, if the Commission were to agree with Ameren on this issue, it would create a 

result that goes against 220 ILCS 5/16-108.5’s clear intent that the formula rate calculation and 

reconciliation are to proceed according to Commission practice and law, and  are intended to 

reflect “actual costs.”  As the Commission has consistently rejected efforts to ignore the effect of 

major ADITs on rate base, it should reject the same arguments Ameren has made in the present 

docket and the ADIT on the projected plant additions should be incorporated into the calculation 

of the Company’s test year rate base. 

4. Accrued Vacation Pay as Operating Reserve 

In its Initial Brief, Ameren claims that Staff, the AG, and CUB cite two rationales for 

their rate base deduction: (1) Ameren failed to account for the longer vacation pay lag in its cash 

working capital and thus the accrued liability represents a source of non-investor funds; (2) 

Ameren included deferred tax debit balances in rate base to reflect the book-tax timing difference 

for vacation pay and thus the proper match would be to also include the related accrual.   The 

Company responds that it properly reflected the vacation pay lag in its cash working capital 

calculation and properly included the associated ADIT balance in rate base without making a 

deduction for accumulated liability balance.  Ameren Initial Brief at 29.   

 Ameren’s first argument fails because it ignores the primary reason for the rate base 

deduction for accrued vacation pay:  The liability for vacation pay represents the total vacation 

pay accrued in excess of what has actually been paid.  The vacation pay is, in effect, disbursed in 

the year following the year in which the liability for earned vacation is accrued, as the employees 

use their vacation time.  This lag in payment for vacation pay is well in excess of the lag in 
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payment of regular employee salaries and wages, and that the actual lag in payment for vacation 

pay should be recognized in the determination of rate base.  AG Exhibit 2.0, at 14. 

 As was explained in the Initial Brief filed by AG/AARP, Ameren’s calculation of cash 

working capital did not properly account for the payment lag associated with accrued vacation 

pay.   It did not distinguish its treatment of regular payroll expense from that of accrued vacation 

pay expense.  The former has a lag of only 11.39 days, whereas the lag for the latter can be as 

much as one year.  Therefore, the Company’s rate base should be modified to reflect the lag by 

treating accrued liability for vacation pay as an operating reserve and deducting it from rate base.  

AG/AARP Initial Brief at 42-43. 

 The Company’s second argument concerns whether its rate base must be modified to 

reflect the operating reserve for accrued vacation pay.  Ameren rejects the AG/AARP proposal 

that the cumulative balance of accrued vacation pay should be the basis of the rate base 

adjustment.  Instead the Company seeks to limit the recognition of the funds provided by the lag 

in the payment of vacation pay to only the incremental charges to the vacation pay liability 

account recorded in 2010, arguing that Ameren’s customers did not finance its 2010 vacation pay 

expense because that expense was due and payable within one year, prior to the setting of rates in 

the instant case. Ameren Initial Brief at 30.  

 But adopting Ameren’s position would be tantamount to limiting the depreciation 

deducted from plant in service to the depreciation expense recorded in the year rather than 

cumulative balance of the depreciation reserve.  The Company’s method fails to recognize the 

cumulative effect of the funds provided by the lag in payment of vacation pay, including the 

accumulation of such funds in years prior to 2010.  The reserve for vacation pay increased during 

2010, but that increase is not the measure of cumulative balance of vacation pay accrued in 
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excess of what was actually paid.  AG/AARP In. Br. at 42; AG/AARP Ex. 4.0 at 6-7.  As 

Ameren witness Stafford agreed on cross-examination, accrued liability for vacation pay is “the 

accumulated liability on the Company’s books at that point in time.”  Mr. Stafford did not 

qualify this description or limit the notion of accumulated liability to only an incremental accrual 

for a particular time period.  Tr. 352.   

 Moreover, the Commission addressed this same issue in ICC Docket 11-0721, decidedly 

in favor of the approach endorsed by Intervenors in this docket. There, the Commission agreed 

with the AG, AARP, CUB and the City of Chicago, that the balance on accrued vacation pay 

“…remains constant from one year to the next, due to the fact that, as ComEd’s employees use 

vacation pay, they accrue more vacation pay.” ICC No. 11-0721, Order at 69-70. The 

Commission ultimately concluded in that case that the accrued vacation pay balance is a source 

of funds (i.e., a source of capital) for the utility and should be reflected as a reduction to rate 

base.  Id. at 70.  

 Finally,  AG/AARP note that Staff’s Initial Brief adopts the adjustment proposed by 

AG/AARP witness Effron reflecting not only agreement with the proper rate base treatment for 

the accrued vacation pay liability, but also Staff’s conclusion that Mr. Effron’s use of the direct 

labor allocation factor that excludes administrative and general labor is the more accurate choice 

than was Staff’s previous use of the direct labor allocation factor that includes administrative and 

general labor, as it is the allocation factor the Company used to calculate the electric portion of 

its 2010 Year End Other Post Employment Benefits Liability. The reduction to rate base of 

$11,159,000 as proposed by Mr. Effron is adopted by Staff and reflected in Appendix A to 

Staff’s Initial Brief.  ICC Staff In. Br. at 12; Appendix A, p.3.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                         
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5. Account 190 Asset – Unamortized ITCs 

The balance of ADIT related to unamoritized investment tax credit (“ITC”) represents the 

electric distribution portion of accumulated deferred income taxes on federal investment tax 

credits. This item is an ADIT debit balance that Ameren proposes be included as an increase to 

its rate base. AG/AARP believes that the deferred income taxes on the deferred ITC should be 

treated consistently with the deferred ITC itself. If the deferred ITC is not deducted from rate 

base, then the deferred tax debit balance (ADIT) that arises directly from that deferred ITC 

should not be added to the rate base.  

Ameren incorrectly states in its Initial Brief that it now recognizes ITCs by reducing 

expenses and including the corresponding ADIT balance in rate base based on AG/CUB’s 

recommendation in Docket No 11-0282.  Ameren Initial Brief at 33. That was emphatically not 

AG/CUB’s recommendation in Docket No 11-0282.  The recommendation by AG/CUB in that 

docket was to reflect the ITC amortization in the calculation of income tax expense, but 

AG/CUB did not recommend including the account 190 balance related to unamortized ITC in 

rate base.   

 The balance of Account 190 ADIT related to the remaining balance of unamortized ITC 

is not related to the amortization of the ITC in calculating income tax expense.  It is instead 

directly related to the credit balance of ITC that is not deducted from rate base. AG Exhibit 2.0 at 

5:101-111.  If the credit balance of ITC is not deducted from rate base, the offsetting debit 

balance in Account 190 should not be added to rate base. The Commission accepted AG/CUB’s 

recommendation in Docket No 11-0282, and it should accept AG/AARP’s recommendation in 

the present docket. This consistent approach in AG/AARP’s recommendation was also adopted 

by Staff in its Initial Brief. Staff Initial Brief at 13.  
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6. Account 190 Asset – Step-Up Basis Metro 

This ADIT is related to certain tax depreciable assets that were transferred in 2005 by 

Union Electric to Central Illinois Public Service Company (“CIPS”). Because the transfer of the 

assets was between affiliated members of a consolidated tax return, there was no gain for tax 

purposes at the time of the transfer. However, CIPS “stepped up” the tax basis of the assets to 

their book value at the time of the transfer.  CIPS recorded a deferred tax asset to Account 190 to 

offset the accumulated deferred taxes at the time of the asset transfer, so that the net balance of 

ADIT was zero subsequent to the transfer. 

The ADIT in Account 190 should not be included in the Company’s rate base. The ADIT 

associated with the assets at the time of the transfer should follow the assets, without any offset.  

As the transfer of assets from UE to CIPS at book value did not result in any payment of taxes at 

the time of the transfer, this transfer should not result in any increase to the net value of those 

assets included in Account 190 of the Company’s rate base. 

 In Initial Briefs, there was confusion regarding AG/AARP’s position as Staff and 

Ameren failed to recognize that AG/AARP did address Ameren’s argument that the debit entry 

was offset by the credit entry to Account 190 for the transaction.  Ameren Initial Brief at 37 and 

Staff Initial Brief at 14.  AG/AARP fully recognizes that Ameren offset the debit entry by the 

credit entry. In fact, as already explained above, that action by Ameren is the very basis for 

AG/AARP’s proposed adjustment.  The fact that that the debit entry was improperly offset by the 

credit entry to Account 190 for the transaction is precisely the reason that the ADIT should be 

removed. 

Prior to the asset transfer, there were related ADIT on the books of UE at the time of the 

sale.  Ameren Ex. 13.0, at 26:539-540.  CIPS zeroed out the ADIT balance by adding to Account 
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190 to offset the ADIT. That was improper. Union Electric’s ADIT balance should follow the 

assets, without any entry to Account 190 to offset the credit balance of ADIT.  Otherwise, the net 

rate base value of the assets would be higher in the hands of CIPS than the net rate base value of 

the assets in the hands of the affiliate (UE) from whom the assets were purchased, and this would 

clearly be inappropriate.  AG Exhibit 4.0, at 3:57-62. 

The offsetting entry to the establishment of the deferred tax asset at the time of the 

transfer was to income Tr. 233-234.  In effect, the Company, created this asset out of thin air, 

with an offsetting entry to income.  The income should not have been recorded at the time of the 

transfer of the assets between affiliates, and customers should not now be required to pay a 

return on the assets recorded in conjunction with the recognition of that income. Therefore, 

AG/AARP recommends that ADIT related to the Step-Up Basis Metro be removed from the rate 

base. 

7. CWIP Not Subject to AFUDC 

The Ameren Initial Brief argues against the adjustment of AG/AARP witness Brosch to 

remove the portion of Non-AFUDC CWIP from the rate base which was not financed by 

investors during calendar year 2010.  (Ibid., pp. 38-39).  Ameren claims that amount in dispute 

with regard to this issue was ultimately financed by Ameren “well in advance of any recovery in 

rates” that would result from this proceeding.  (Id., p. 39).  However, the new law that authorizes 

the current formula ratemaking proceeding sets a different time frame for recovery, limiting the 

inclusion of these items to “the calendar year in which inputs are filed.”  Section 16-108.5(d)(1).   

Calendar year 2010 is the test year period that is the subject the current formula 

ratemaking proceeding.  The Commission will examine calendar year 2011 in a subsequent 

proceeding.  Ameren witness Ronald Stafford acknowledged that the utility is proposing CWIP 

projects in this case that “may include” charges from vendors that remained in Accounts Payable 
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at year end 2010 and further acknowledged that the investments made by Ameren for the 

projects in question actually occurred in 2011.  Tr. 304-306.  Vendors, rather than shareholders, 

had actually funded these CWIP investments as of year-end 2010.  AG/AARP Ex. 1.0, p. 33.  

Ameren investors provided none of the capital used to finance these projects for the test period 

that is the subject of this proceeding, and thus should be excluded from rate base.   

AG/AARP Exhibit 3.1 shows the calculation performed by Mr. Brosch to properly 

remove this disputed portion of the requested CWIP.  Mr. Brosch’s adjustment is consistent with 

the Commission’s recent determination, in ComEd rate case Docket No. 10-0467, and should be 

adopted in this proceeding. 

8. Average Rate Base – Projected Plant/ADR/ADIT 

9. Other 
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III. OPERATING EXPENSES 

A. Overview 

B. Uncontested or Resolved Issues 

1. Adjustment for Athletic Ticket/Event Expenses 

2. Adjustment for Contributions to Political Groups/Quincy Gems 

3. Adjustment for EEI Memberships Dues Allocated to Lobbying 

4. Correction for Previously Disallowed Depreciation Expense 

C. Contested Issues 

1. Section 9-277 Donations/Charitable Contributions 

2. Account 909 – Advertising Expense 

a. Signage Costs 

b. Brand Related Expenses 

According to Ameren’s Initial Brief, the Account 909 advertising expenses in dispute 

under this issue involve amounts spent by Ameren in 2010 to “study customers’ perception of 

their service provider.” Ibid at p. 47.   AG/AARP believes that studying customer perceptions 

generally of a monopoly electric distribution company is an activity that falls within the category 

of “promotional, institutional and goodwill” advertising expenses that are specifically excluded 

from recovery under Section 9-225(3) (i) of Illinois law.  “Goodwill or institutional advertising” 

is defined in the law as being “designed primarily to bring the utility's name before the general 

public in such a way as to improve the image of the utility . . .”  Subsection 9-225(1)(d).  Ameren 

witness Ogden acknowledged that some of the claimed expenses in this category do not relate to 

safety, storm preparation, electric supply choice, energy efficiency, or any other allowable 

category, claiming that “identity” was one of the goals of the expenditures in dispute.  Tr. 161.   
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Ameren further states that these expenses were incurred in order “to assist customers in 

better understanding that the repercussions of the merger of the legacy utilities would not impact 

the performance, reliability or safety of the service they received.”  Ibid at 49.  However, 

AG/AARP and the Staff have shown how the expenses in dispute were primarily designed to 

promote the utility’s goodwill image and its new brand.  Ameren fails to isolate which of these 

expenses were related to merger confusion, and fails to explain, in any credible fashion, how 

these expenses were actually intended to address problems of merger confusion.  It does not 

follow that safety and reliability is promoted by intelligence gathering efforts that explore 

customer reactions to its new brand, and Ameren fails in its burden of proof to show any such 

logical connection.   

Ameren acknowledged that a significant portion of these contested 2010 branding 

expenses were paid to marketing consultants to conduct and analyze focus groups, and to 

develop Ameren’s new “value statement” (“Focused Energy. For Life.”).  Tr. 155-157.   The new 

vague slogan is patently devoid of any reference to public safety or to combating customer post-

merger confusion over the identity of the electric company.  In fact, this is statement is used in 

media by Ameren affiliates on both sides of the Mississippi River.  Tr. 157. 

These branding expenses are not reasonable or necessary for the provision of utility 

services and should be excluded in setting rates.  (AG/AARP Ex. 1.0, p. 44).  Therefore, the 

Commission should adopt the adjustment proposed by AG/AARP witness Michael Brosch as 

excludable institutional/goodwill expenses.  (AG/AARP Ex. 1.3, p. 6, Line 1).   

c. E-store Costs 

AG/AARP maintains that the re-stocking expense for Ameren’s e-store is neither 

reasonable nor necessary to the provision of utility services and thus should be excluded in 

setting rates.  (AG/AARP Ex. 1.0, p. 44).  Moreover, Ameren witness Ogden testified that the re-
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stocking in 2010 was presumably related to the adoption and transition to a new corporate name 

(Tr. 163), and therefore, it is likely that the amount of expense is related to adopting a new brand 

name and logos.   

Ameren’s Initial Brief argues that the branded products involved are allowable safety 

expenses, since these products are “used as safety and other recognition awards” and “used to 

dress employees at Company sponsored events in the field”.  Ibid. at 50.  Such activities are 

more promotional in nature than directly related to safety, and thus unrecoverable “institutional 

or goodwill advertising” which should not be borne by consumers.    

d. Other Account 909 Expenses 

As with the previously discussed contested advertising issues, Ameren has failed to meet 

its burden of proof to show that the amounts in dispute in this catch-all category are allowable 

expenses that consumers should bear.  Staff points out that Ameren failed to reconcile each 

vendor invoice with an appropriate subject matter.  Staff Ex. 15.0, p. 9.  In its initial brief, 

Ameren acknowledges that it has failed to perform this reconciliation, but argues that Section 9-

226 of the new law does not require it.  Ibid. at pp. 50-52.  Ameren notes that the new formula 

ratemaking law requires the utility to provide to the Commission the amounts spent on 

advertising and copies of all advertisements.  Id., p. 50.  What the law does not say is that 

providing this basic information suffices to prove that such expenses are allowable advertisement 

expenses.  Ameren still bears the fundamental burden under the law to prove which, if any, of 

these expenses is allowable under the permissible types of advertising expense listed in Section 

9-225 and that such expenses are reasonable and necessary for the provision of utility services.  

Ameren has failed to meet its burden, and thus the Commission should disallow these expenses. 
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3. Account 930.1 – Corporate Sponsorship 

Ameren argues that the contested corporate sponsorship expenses are “the cost of being a 

good corporate citizen” and that sponsorships provide a benefit to communities.  Ameren Initial 

Brief, p. 53.  However, the applicable legal standard is whether these corporate sponsorships and 

related expenses constitute “institutional or goodwill advertising” under Section 9-225, and are 

thus unrecoverable from electric delivery service customers (who did not have the opportunity to 

choose which events deserve to be sponsored).  When Ameren is recognized as a sponsor, it is 

the corporation brand that receives the appreciation, not its customers.   Corporate sponsorships 

can support good causes, helping organizations and communities and Ameren should be 

recognized for helping such activities; however, consumers should not be compelled to 

underwrite such corporate sponsorships through electric distribution rates.  These sponsorships 

are simply not necessary for the provision of utility service, and thus should be disallowed.  

AG/AARP Ex. 1.0, p. 44-45; AG/AARP Ex. 1.3, p. 6, lines 6-8.   

4. Regulatory Asset Amortization 

As noted in the AG/AARP Initial Brief, the Company’s test year regulatory asset 

amortization amount is comprised of $352,000 for Severance Cost amortization and $6,779,000 

for Integration Cost amortization.  The basis for these two amortizations is explained in the 

AG/AARP Initial Brief at 56-57; AG/AARP Ex. 1.6. 

 AG/AARP witness Brosch proposed an adjustment to amortization expense to conform 

with the amortization periods  and amounts most recently approved by the Commission in 

Ameren Docket Nos. 09-0306 consolidated.  In those cases, amortization over specified periods 

produced monthly expense amounts of $43,999 and $339,630 for the severance and merger 

integration regulatory assets, respectively.  AG/AARP Ex. 1.0 at 41-42.  As Mr. Brosch noted, 

aside from the requirements of the Act, it is appropriate to restate the test year recorded 
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amortization expenses to match the Commission-authorized recovery periods and amounts.  The 

Ameren rates being set at this time will tend to under-recover severance costs and over-recover 

merger integration costs unless Mr. Brosch’s proposed adjustment is made to restate recorded 

expenses to ICC-authorized amortization periods and annual expense levels. Using the 

rescheduled amortization periods ordered by the Commission in Docket No. 09-0306 

consolidated will also help to ensure that completion of amortization occurs on the books within 

a future reconciliation period, so that ratepayers receive proper reconciliation credit for such 

expiring amortizations, Mr. Brosch explained.  Id. at 43.   

In response to Mr. Brosch’s proposed adjustment, the Company’s Initial Brief does not 

challenge the facts or ratemaking arguments supportive of the AG/AARP-proposed adjustment, 

but instead focuses on specious legal arguments.  Ameren Initial Brief at 56-58.  Mr. Stafford’s 

rebuttal and the Ameren Initial Brief both point to “numerous sections of the Act that discuss 

establishment of the performance-based formula rate revenue requirement based on the most 

recent FERC Form 1 data, including multiple references to calendar year and/or rate year data,” 

but then noted that “there is no mention of annualized cost inputs to the formula.”    Ameren 

Initial Brief at 57; Ameren Ex. 13.0 at 33.   

As noted in the AG/AARP Initial Brief, Ameren asks this Commission to ignore evidence 

that the recorded amounts are inaccurate and inconsistent with recent Commission findings that 

update these amortization amounts. Consistent with its habit of urging the Commission to ignore 

the most recent, best evidence for ratemaking purposes, Ameren applies a tortured reading of the 

words “periods” and “previously” in Section 16-108.4(c)(4) to argue that the Commission should 

ignore its previous findings in its Docket No. 09-0306 Order.  It further claims that the EIMA 

statute “does not require normalization of expenses.” Ameren Initial Brief at 57.  But Section 16-
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108.5 of the Act in no way precludes ratemaking adjustments to restate amortization expenses at 

authorized annual levels of expense.  In fact, the new statute specifically retained Commission 

authority to “initiate and conduct an investigation of the (formula rate) tariff in a manner 

consistent with the provisions of this subsection (c) and the provisions of Article IX of this Act 

to the extent they do not conflict with this subsection (c).” 220 ILCS 5/16-108.5(c).  To reject 

the Brosch-recommended adjustment to these amounts as the Company recommends the 

Commission do, is to ignore the actual, ICC-authorized amortization periods and annual expense 

levels that the Company is now incurring.  The Commission should reject that invitation.  

AG/AARP Exhibit 3.1 at page 4, line 1 shows the monthly amortization expense 

previously authorized by the Commission for 2009 Severance Costs (column c) and Merger 

Integration costs (column d).  These amounts are multiplied by 12 at line 2 to derive the 

equivalent annual amounts last authorized by the Commission.  When compared to the 

Company’s proposed annual expense levels (at line 4), the adjustments needed to conform 

amortization expense to the amortization periods previously authorized by the Commission 

appear at line 5 and line 6, with the total amount carried forward to AG/AARP Exhibit 1.3, page 

1 in column (e).  These adjustments should be adopted by the Commission. 

5. Other 

IV. REVENUES 

A. Uncontested or Resolved Issues 

B. Contested Issues 

Late Payment Revenues 

In its revenue requirement presentation, Ameren incorrectly applied a “revenue” based 

allocation factor of 41.89% to its recorded late payment revenues, which results in only $4.767 

million of the total amount being recognized for ratemaking purposes.  Rather than properly 
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accounting for all of these recorded revenues within its proposed revenue requirement, Ameren 

seeks to treat as non-jurisdictional for ratemaking purposes the other 58.11% of the Ameren late 

payment revenues.  Ameren Ex. 2.1.  The result is that the balance of the late payment charge 

revenues is not being credited to reduce the revenue requirement and will be retained by 

shareholders, because no other regulatory jurisdiction would receive any revenue credits for this 

other 58.11% share.  AG/AARP Ex. 1.0 at 37. 

 To correct this inequity, AG/AARP witness Brosch testified that late payment revenue 

should be treated as 100% ICC-jurisdictional and not be subject to any arbitrarily applied 

revenue-based allocation factor that would allow Ameren shareholders to retain a portion of such 

revenues.  These amounts are paid entirely by retail ratepayers pursuant to ICC rules and 

Ameren’s Illinois tariff.    

 In its Initial Brief, the Company presents three straw man reasons why Mr. Brosch’s 

well-reasoned adjustment should be rejected.  It asserts that it is (1) inconsistent with the 

Commission’s practice of including only delivery service costs and revenues in electric 

distribution revenue requirement; (2) asymmetrical, in that it considers all late payment revenues 

ICC jurisdictional; and (3) the Commission’s order in ComEd Docket No. 10-0467 was based on 

different facts and is not analogous to the facts of this case.  Ameren Initial Brief at 58.  All of 

these arguments should be rejected by the Commission. 

First, while Ameren provides service in another jurisdiction besides that of the ICC, none 

of the late payment charge revenues have been attributed to the Federal Energy Regulatory 

Commission (“FERC”) jurisdiction by Ameren.  Wholesale transmission services are regulated 

by the FERC and Ameren submits annual formula rate adjustment applications with the FERC to 

update its cost-based open access transmission rates based upon current costs and revenues.  
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When allocations are aligned or conformed between the ICC and FERC jurisdictions, Ameren 

will recover 100% of its costs overall after consideration is given to expenses, rate base 

investments and revenue credits that are available to offset such costs.  Ameren, however, does 

not allocate any portion of its late payment revenues to the FERC jurisdiction for ratemaking 

purposes.    The Company admitted in its response to AG 1.07(d) that, “None of the Illinois 

Forfeited Discount revenues have [been] treated as a revenue credit in determining Ameren’s 

FERC transmission revenues in the Companies’ most recent transmission rate adjustment 

proceeding.”  Ameren does not provide service in any jurisdictions other than those of the ICC 

and the FERC.  AG/AARP Ex. 1.0 at 37-38.  Therefore, the Company’s suggestion that adoption 

of Mr. Brosch’s will violate jurisdictional ratemaking is simply false. 

Second, the notion that the Commission’s treatment of late payment revenues for ComEd 

in Docket No. 10-0467 is irrelevant to this case is pure rhetoric.  In that case, ComEd had 

proposed retaining a substantial share of its late payment revenues for its shareholders, through 

application of a revenue-based allocation factor, similar to Ameren’s proposed treatment of these 

revenues.  In its final Order, the Commission rejected the Company’s proposed allocation 

methodology, stating: 

 ComEd has classified the $13.986 million as non-jurisdictional.  However, 

as CUB points out, the only “other jurisdiction” that ComEd is subject to is the 

FERC.  Yet clearly, except for $2 million, which was accounted for by Mr. 

Effron, these are not FERC-related charges.  Additionally, ComEd is in the 

business of delivering electricity. In that capacity, to many customers, it provides 

the electricity to deliver.  Therefore, whether the late charges are upon delivery 

charges or upon the electricity delivered, they are imposed to the delivery service 

that ComEd provides to the individual customer involved. 

 

 To illustrate the fallacy of ComEd’s argument, the Commission points out 

that a consumer’s total bill has many charges, including such items as those for 

state and local taxes.  The interest charge is imposed on all of these charges.  Yet, 

it cannot be said that state and local taxes are non-jurisdictional.  The Commission 
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concludes that ComEd has failed to establish, on an evidentiary basis, that a 

portion of these charges is not jurisdictional.   

 

 On Exceptions, ComEd avers that the conclusions above are inconsistent 

with other instances in which this Commission has found charges to be 

jurisdictional.  (ComEd Brief on Exceptions at 100-101).  However, this situation, 

unlike the other situations, clearly does not involve non-jurisdictional charges.      

 

 The Commission further rejects ComEd’s argument that, pursuant to 

AG/CUB witness Brosch’s approach, retail electric suppliers’ customers would 

receive an unfair “advantage,” due to the fact that they are subject to a lesser 

charge to ComEd (but one that will undoubtedly also be charged by retail electric 

suppliers).  There has been no showing here that the system, which creates the 

potential for great profit (late payment charges) for bundled service customers 

who are late, versus a lesser profit for ComEd (use of a retail electric suppliers for 

the supply of electricity, and, therefore, a lesser amount, upon which, ComEd can 

charge a late payment fee percentage) creates any “advantage” for retail electric 

suppliers’ customers.  The only “advantage” is that ComEd receives greater profit 

from bundled customers.  The Commission fails to see how receipt of a greater 

profit from one group of customers could elevate into discriminatory charges, or, 

any legally-recognized “advantage.”  Also, this charge is only imposed upon 

customers when they do not pay their bills on time.  The Commission, therefore, 

adopts AG/CUB witness Brosch’s adjustment on this issue.  

 

ICC Docket No. 10-0467, Order of May 24, 2011 at 306.   

 

 As noted by AG/AARP witness Brosch, the situation with regard to Ameren’s late 

payment revenues is nearly identical to that of ComEd, except that Ameren is not crediting any 

of its late payment charge revenues to the FERC jurisdiction for ratemaking purposes.  

Consistent with the Commission’s conclusion in Docket No. 10-0467, allocation of 100% of 

Ameren’s late payment revenues should be credited to the revenue requirement in this case. 

As noted in the AG/AARP Initial Brief, Ameren’s proposed treatment of late payment 

revenues is inconsistent with its treatment of other customer provided funds.  For example, 

Customer Deposits are assessed based upon the relative size of anticipated customer bills and 

such deposits serve to secure payment for all elements of billed revenues, including recovery of 

power supply (production), transmission and distribution cost recoveries.  However, at Ameren 
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Ex. 2.2, page 51 Workpaper 2, Customer Deposit balances are treated as 100 percent 

jurisdictional in determining delivery service revenue requirements.  This is an appropriate 

treatment of these funds, and a similar 100% assignment to retail delivery services should also 

apply to late payment revenues.  AG/AARP Ex. 1.0 at 40; AG/AARP Initial Brief at 62. 

Ameren’s Initial Brief cites the testimony of Company witness Ronald Stafford, who 

disagrees that all such revenues should be attributed to electric delivery service.  Ameren Initial 

Brief at 59; Ameren Ex. 13.0 at 28.  Mr. Stafford appears to support attribution of some 

unspecified amount of late payment revenues to Rider PER – Purchased Electricity Recovery.  

The Ameren Initial Brief offers vague references to “...separate tariffs to recover electric DS 

rates separately from Commission jurisdictional electric power supply, Commission 

jurisdictional transmission service, and numerous other Commission jurisdictional tariffs and 

riders” and then claims with no supporting analysis that the unbundling of electric delivery 

service does not support Company recovery of “all costs through electric DS rates or apply all 

revenue credits to electric DS revenues.”  Ameren Ex. 13.0 at 28-29; Ameren Initial Brief at 60.  

Despite the Company’s multiple references to various non-delivery service tariffs and rider, 

neither Ameren nor Mr. Stafford provided any showing that these other charges to consumers 

have actually been reduced to account for any crediting of late payment revenues, or that 

shareholder retention of these revenues is appropriate and fair.  AG/AARP Ex. 1.0 at 39-40.  

As noted in the AG/AARP Initial Brief, the notion that the unbundling of electric supply, 

transmission and delivery service justifies Ameren’s proposed retention of the majority of late 

payment revenues for indirect recovery of otherwise under-recovered costs is creative but not 

correct.  In each rate case there should be a full and complete accounting for all Ameren 

revenues, including late payment revenues.  Presumably, Ameren would have cited any past ICC 
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decision specifically addressing jurisdictional allocation of late payment charge revenues if the 

issue had previously been considered and resolved as the Company proposes in this docket.  The 

Company did not.  As noted above, when the Commission specifically addressed the 

jurisdictional treatment of late payment charge revenues as proposed by Mr. Brosch for ComEd 

in the context of formula ratemaking, the Commission accepted that proposal.   

The Company finally suggests that an appropriate solution to any disputed late payment 

revenue allocation is to address changes to Rider PER (Purchased Electricity Recovery) either in 

“the context of the Rate Redesign proceeding to be initiated under Section 16-108.5(e), or at the 

time of the next PER update filling” to re-examine both electric power supply related costs not 

recovered through electric DS rates and late payment revenue charges related to the electric 

power supply portion of a customer’s bill.  Ameren Initial Brief at 61. But in the meantime, Mr. 

Stafford would have Ameren retain late payment revenues for shareholders and overstate the 

delivery service revenue requirement.   

Given the failure of Ameren to provide any evidence that each of the various tariffs and 

riders mentioned by Mr. Stafford that are separately administered for Ameren operations fail to 

reasonably isolate relevant costs for recovery through such tariff/riders, the record supports 

adoption of Mr. Brosch’s adjustment to remove the 41% allocation factor Ameren applied to the 

recognition in the revenue requirement of late payment revenues.  Ameren failed to provide such 

contrary evidence or quantify any alleged under-recoveries through other riders or Ameren 

tariffs, particularly of any magnitude sufficient to justify shareholder retention of millions of late 

payment charge revenues each year.   The effect of Ameren’s position, however, would be to let 

Ameren shareholders retain millions of late payment revenue dollars just in case such a cost 

exists and is not being fully recovered.  Similarly, if Ameren showed that there are actual under-
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recoveries due to the rate of uncollectibles for supply charges, a better response would be to 

request modification of the Uncollectible Rider EUA to revise uncollectible recoveries based 

upon relevant, actual factual data, rather than permitting shareholder retention of late payment 

revenues on the unproven premise that they could be compensatory for such alleged but unstated 

under-recoveries.  AG/AARP Ex. 3.0 at 28. 

The Commission should not allow Ameren to retain for shareholders the majority of its 

late payment revenues and then, at some unspecified future date, “… address changes to Rider 

PER in the future,” as Ameren suggests in its Initial Brief.  Any alleged problems that may exist 

with Rider PER or other Ameren tariffs are independent of this formula rate review.  In this 

docket, the Commission should correct inappropriate allocations of late payment revenues that 

are collected by the utility as part of its delivery services function, with late payment revenue 

treated as 100% ICC-jurisdictional and not subject to any revenue-based allocation factor that 

would allow Ameren shareholders to retain a portion of such revenues.   

 The AG/AARP adjustment to Other Revenues appearing in column (d) of AG/AARP 

Exhibit 3.1 includes a reversal of the Ameren proposed jurisdictional allocation of late payment 

revenues, and a more detailed calculation of the adjustment Mr. Brosch proposes is set forth at 

page 3 of AG/AARP Exhibit 3.1.  It should be adopted in the Commission’s final order in this 

docket. 
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V. RATE OF RETURN 

A. Overview 

B. Uncontested or Resolved Issues 

Rate of Return on Common Equity 

C. Contested Issues 

1. Year End or Average Capital Structure 

2. CWIP Accruing AFUDC Adjustment 

3. Common Equity Balance –Purchase Accounting 

4. Subsequent Discussions/Report on Capital Structure 

5. Common Equity Ratio/Cap Limit 

6. Balance and Embedded Cost of Long-Term Debt 

7. Balance and Embedded Cost of Preferred Stock 

8. Cost of Short-Term Debt, including Cost of Credit Facilities 

9. Other 

 

VI. REVENUE REQUIREMENT 

As noted in the AG/AARP Initial Brief, in accordance with the ratemaking adjustments 

sponsored by AG/AARP witnesses Brosch and Effron, AG/AARP recommend that the 

Commission approve a Net Revenue Requirement of no more than $781,233,000, resulting in a 

rate decrease of no less than $52.7 million, as compared with Ameren’s proposed $19.7 million 

rate reduction.  See AG/AARP Ex. 3.1 at 1.   
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VII. COST OF SERVICE AND RATE DESIGN 

A. Resolved Issues 

1. Standard of Review for Rate MAP-P Class Cost Allocation and 

Rate Design 

2. ECOSS Class Cost Allocation 

3. Class Revenue Allocation 

4. Rate Design 

5. Section 16-108.5(c) (4) Protocols - Weather Normalization and 

6. Common Costs 

B. Contested Issues 

VIII.  FORMULA RATE TARIFF  

A. Uncontested or Resolved Formula/Tariff/Filing Issues 

1. Uncollectibles Expense – Reconciliation in Rider EUA 

2. Interest Rate Formula for Reconciliation Computation 

3. Miscellaneous Staff/AIC Agreed-Upon Tariff Language Changes 

4. Period of Time for Filing Compliance Formula Tariff with ICC 

B. Contested Formula/Tariff/Filing Issues 

1. Incentive Compensation – Stated Level/Test of Reasonableness 

2. Incentive Compensation – Metrics/Requirements 

3. Affiliate Service Charges – Stated Level/Test of Reasonableness 

4. Rate Case Expense – Stated Level/Test of Reasonableness 

5. Schedules to be Included in Rate MAP-P/Tariff Complexity 

6. Filing of Final Approved Formula Template/Schedules with ICC 

7. Rulemaking – Formula Rate Process 

8. Other 
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C. Contested Reconciliation Issues 

1. Year End or Average Rate Base 

The Company, in its Initial Brief, presents three reasons why it believes the Commission 

should adopt a year-end rate base, rather than the Staff-, AG/AARP-, IIEC and CUB-

recommended average rate base for the reconciliation revenue requirement calculation.  The 

Company argues that  (1) Section 16-108.5 requests use of a year-end rate base for 

reconciliations; (2) use of a year-end rate base for reconciliations reflects appropriate ratemaking 

policy because it matches customer rates with the cost of the plant providing them service; and 

(3) Ameren would be adversely impacted by the use of a year-end reconciliation rate base.  

Ameren Initial Brief at 92-93.   The Company is wrong on all three points, as discussed below. 

Use of an Average Rate Base for Reconciliations is Consistent with Section 16-108.5 

of the Act.   

Contrary to the Company’s arguments, the plain language of Section 16-108.5 of the Act 

supports use of an average rate base in annual reconciliations – not use of a year-end rate base.  

Ameren asserts that the EIMA makes it clear that cost inputs for reconciliations are “final” data, 

relying on the phrase “final historical data” as support for their position.  Ameren Initial Brief at 

94.  But the reference to “final historical data” in Section 16-108.5(d)(1) actually refers to the 

filing of the formula rate for the applicable year – not the reconciliations.  AG/AARP agree that 

initial formula rates should incorporate end-of-year rate base figures.  But the General Assembly 

was clear in plainly stating that the reconciliation of the revenue requirement that was in effect 

for the prior year shall be based on the “actual revenue requirement for the prior rate year.”  220 

ILCS 5/16-108.5(d)(1).  The Act here provides that “the intent of the reconciliation is to 

ultimately reconcile the revenue requirement reflected in rates for each calendar year, beginning 

with the calendar year in which the utility files its performance-based formula rate tariff pursuant 
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to subsection (c) of this Section, with what the revenue requirement would have been had the 

actual cost information for the applicable calendar year been available at the filing date.”  220 

ILCS 5/16-108.5(d)(1) (emphasis added).  Indeed, the key to the Commission’s correct 

interpretation of this issue in its May 29 Order in Docket 11-0721 is the recognition that the 

reconciliation rate base should reflect the “actual cost” of investment (and the concomitant return 

owed on that investment) throughout the year – not what return would be paid in the last month 

of the relevant 12-month period.    Indeed, plant added into rate base in the month of December 

is not in service and providing benefit to ratepayers during the first 11 months of the relevant 

year.  Ratepayers should not be forced to provide the Company with a windfall by paying a 

return, as Ameren would have it, on these end-of-year amounts, as if the plant represented by 

these year-end amounts had been in service for the full prior 12-month period.   

The Company further claims that had the actual cost information been available at the 

time of the annual May 1 filing date, the actual information for the calendar year would reflect 

the year end rate base.  Ameren Initial Brief at 95.  But the inception revenue requirement does 

not represent the final amount of revenues that consumers will provide the utility for the year.   

While using the end-of-year rate base and including the projection of the following year’s net  

plant additions helps to minimizes the expected difference between the reconciliation revenue 

requirement and the inception revenue requirement, the reconciliation revenue requirement is the 

final calculation that must necessarily account for actual incurred levels of all cost, including 

actual expenses throughout the year and actual net investment requiring a return throughout the 

year.  The use of an end-of-year rate base (from the former year) in determining the inception 

revenue requirement is the first step in estimating that year’s revenue requirement that will be 

later subject to reconciliation, but it does not compel the use of an end-of-year rate base in the 
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calculation of the reconciliation.  220 ILCS 5/16-108.5(c). The reconciliation revenue 

requirement and the inception revenue requirement have different functions, use different data 

sets, and produce different results.   

As explained by AG/AARP witness Brosch, using an average rate base in the 

reconciliation year will properly quantify capital costs as they accumulate over the year rather 

than at a point in time (end-of-year), better matching the other elements of the revenue 

requirement and income in a given year.  The proper level of return for investors should 

reasonably compensate the actual level of capital invested in the delivery service business 

throughout the true-up period.  AG/AARP Ex. 1.0 at 9.  If the rate base were calculated as of 

year-end, consumers would pay a return on the total annual as if that amount were funded (and a 

return needed) every day of the year.  However, any newly added net plant investment can be 

expected to be made ratably over the course of the year – not on January 1.  As noted by 

AG/AARP witness Effron, the average rate base measures the net investment in facilities to 

provide utility service over the course of the year, rather than as of a point in time as of the end 

of the year.  AG/AARP Ex. 2.0 at 19.   

The Company also points out in support of its position that the “statute is clear the 

reconciliation rely on FERC Form 1 data for the most recent calendar year before the year of the 

reconciliation filing and not an average calculated using the year before that and that year.”  

Ameren Initial Brief at 95.  On the contrary, as noted above, the statute references the need for 

the reconciliation to reflect “what the revenue requirement would have been had the actual cost 

information for the applicable calendar year been available at the filing date.”  220 ILCS 5/16-

108.5(d)(1).  Principles of fairness and equity dictate the use of an average rate base to most 

accurately measure the Company’s actual invested capital throughout the reconciliation year As 
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noted by AG/AARP witness Brosch, all of the information required to calculate an average 

reconciliation rate base can be derived from final annual FERC Form 1 data and for most 

elements of rate base the date presented in the FERC Form 1 contains both beginning of the year 

and end of year balances to support such an average calculation. AG/AARP Ex 3.0 at 8. 

The Company also asserts that references to the word “average” in other places in the 

EIMA mean that the General Assembly distinguished between whether they intended an 

“average” to be used for a year and whether they did not.  Ameren Initial Brief at 96.  The 

Company claims that the absence of the use of the term average in the EIMA reconciliation 

provisions confirms that year-end rate base, not average, must be used for reconciliations.  But 

the Company fails to note that the statute likewise does not state that an end of year rate base be 

used in the reconciliation.  As the Commission wrote in its final order in Docket No. 11-0721, “If 

the General Assembly intended to include only year-end balances in this regard, it would have so 

stated.  It did not.”  Order of May 29, 2012 at 18.    

Use of a Year-End Rate Base Does Not Match Customers’ Rates with the Cost of 

Providing Them Service, Contrary to Ameren’s Claim. 

 

Ameren further claims that the need to ensure that customer rates are set to recover the 

costs of plant those customers are benefiting from supports use of a year-end reconciliation rate 

base.  Ameren Initial Brief at 97.  The Company compares reconciliation rate-setting with the 

use of a historical test year in traditional ratemaking, which typically employs a year-end rate 

base.  Id. at 98.   

This analogy, however, is inapt for purposes of establishing reconciliation rates.  As 

noted in the AG/AARP Initial Brief, in determining the inception revenue requirement (e.g. for 

2011), the formula rate utilizes an end-of-year rate base taken from the prior FERC Form 1 year 

(2010), plus plant additions (for 2011).   The inception revenue requirement, however, does not 
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represent the final amount of revenues that consumers will provide the utility for the year.   

While using the end-of-year rate base and including the coming year’s plant additions minimizes 

the expected difference between the reconciliation revenue requirement and the inception 

revenue requirement, the reconciliation revenue requirement is the final calculation that must 

necessarily account for actual incurred levels of cost, including actual expenses throughout the 

year and actual net investment requiring a return throughout the year.  The use of an end-of-year 

rate base (from the former year) in determining the inception revenue requirement is the first step 

in estimating that year’s revenue requirement that will be later subject to reconciliation, but it 

does not compel the use of an end-of-year rate base in the calculation of the reconciliation.  220 

ILCS 5/16-108.5(c). The reconciliation revenue requirement and the inception revenue 

requirement have different functions, use different data sets, and produce different results.  The 

Commission should be focused on reconciling Ameren’s revenue requirement with the actual 

amounts of expenses, taxes and return on investment incurred by the Company to provide service 

during the reconciliation period.  Using an average rate base in the reconciliation year will 

properly quantify capital costs as they accumulate over the year rather than as a point in time 

(end-of-year), better matching the other elements of the revenue requirement and income in a 

given year.   

Ameren’s investment in assets serving delivery service customers is generally higher at 

year-end than throughout the reconciliation year because of continuing monthly investment in 

new utility plant facilities.  Id. Using a year-end rate base would improperly treat all new utility 

plant  investment coming into service by December 31 as if that new investment had been made 

the prior January 1 and was in use throughout the entire year.  This results in consumers paying a 

return on investment before it is made and will systematically overstate the capital costs being 
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charged to consumers.  While Ameren asserts that use of an end-of-year rate base “minimize 

reconciliation balances” (Ameren Initial Brief at 99), the fact remains that Ameren’s proposed 

use of a year-end reconciliation rate base would result in a windfall to the Company, and should 

be rejected by the Commission.   

Ameren Would Not Be Adversely Impacted by the Use of an Average Rate Base. 

Ameren claims, falsely, that use of an average rate base will reconcile the projected year-

end balance for the reconciliation year back to an average balance, resulting in an under-recovery 

for reconciliation rate base.”  Ameren Initial Brief at 100.  The Company claims that “AIC will 

be forced to forego those dollars each year, as a permanent deferral, even though ratepayers were 

benefiting from a full year of the plant’s service.”  Id. 

Once again, Ameren distorts the purpose of the reconciliation revenue requirement, as 

envisioned by the General Assembly’s plain language of the statute.  As noted earlier in this 

Initial Brief, “the intent of the reconciliation is to ultimately reconcile the revenue requirement 

reflected in rates for each calendar year, beginning with the calendar year in which the utility 

files its performance-based formula rate tariff pursuant to subsection (c) of this Section, with 

what the revenue requirement would have been had the actual cost information for the applicable 

calendar year been available at the filing date.”  220 ILCS 5/16-108.5(d)(1) (emphasis added).   

So the question becomes, what is the carrying cost incurred by the Company for its investment in 

utility plant during the year being reconciled?  Very simply, the reconciliation should reflect the 

dollar cost to the Company of carrying the net capital investment (the interest on debt plus equity 

return) necessary to provide delivery services throughout the 12-month period being examined.  

That dollar amount is the rate of return times the average rate base – not the year-end rate base.  

Use of a year-end rate base for the reconciliation revenue requirement would accept the fallacy 
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that the plant investment listed at year-end had been in service all year long.  That, of course, is 

not the case.  When a utility plant asset is put into service in December of a given year, the 

Company does not borrow new money and incur a capital cost on that plant for the whole year.  

Ameren complains that use of an average rate base “halves the plant investment made 

during the course of the rate year” despite the fact that when the reconciliation rates take effect, 

“100% of the investment was made and will have been providing service for over a year.”  

Ameren Initial Brief at 100.  Again, the Company misconstrues the purposes of the reconciliation 

process, which is to look back at the year in question and determine the Company’s actual costs.  

As noted by AG/AARP witness Brosch, the revenue requirement reconciliation process required 

under the Act ensures a complete matching of rate and revenue levels with the cost of actually 

providing service during that same period and provides for the accrual of interest on any 

difference between actual costs and allowed revenues.  220 ILCS 5/16-108.5(c).  In this context, 

the reconciliation process is designed to ensure a full matching of revenues with overall actual 

costs without regard to how rate and revenue levels were initially set.  As he notes, the key 

question is whether average or year-end investment levels are most indicative of the utility’s 

actual deployed investment during the reconciliation year.  Commission adoption of an average 

reconciliation rate base will ensure that the Company’s actual cost of carrying the capital 

investment made during the year is recovered and that ratepayers do not overcompensate the 

Company for the capital costs incurred during that relevant reconciliation rate year.  The 

Commission should adopt the use of an average rate base for the reconciliation revenues 

requirement, as recommended by AG/AARP, IIEC, CUB and Staff witnesses. 

2. Interest Rate on Under/Over Collections 

In defense of its argument that the interest rate applicable to over-or under-collection 

amounts determined in a reconciliation proceeding should be equal to the weighted average cost 
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of capital (“WACC”), the Company ignores the plain language of Section 16-108.5(d) of the Act 

which simply references the application of “interest” to reconciliation amounts, and engages in 

statutory contortions of the EIMA to support its position.  The Company’s argument is rooted in 

its claim that Section 16-108.5(c) requires that the utility recover actual costs of delivery 

services, thereby demanding in place of an interest rate the use of the WACC “which is what the 

Company actually pays for capital”.  Ameren Initial Brief at 102.    

Here again, like its arguments in support of application of a year-end reconciliation rate 

base, the Company selectively distorts the plain language of the statute.  Section 16-108.5(c) 

states simply that the formula rate tariff must “provide for an annual reconciliation, with 

interest… .”  220 ILCS 5/16-108.5(c).  Moreover, Section 16-108.5(d) provides:  

The filing shall also include a reconciliation of the revenue requirement that was 

in effect for the prior rate year (as set by the cost inputs for the prior rate year) 

with the actual revenue requirement for the prior rate year (as reflected in the 

applicable FERC Form 1 that reports the actual costs for the prior rate year). Any 

over-collection or under-collection indicated by such reconciliation shall be 

reflected as a credit against, or recovered as an additional charge to, respectively, 

with interest, the charges for the applicable rate year. 

 

220 ILCS 5/16-108.5(d).   In contrast to the specific return on equity described elsewhere in 

Section 16-108.5, the drafters of this subsection did not specify the interest rate to apply to the 

reconciliation amount and did not refer to either the return on equity or any other measure of the 

utility’s embedded capital costs for this purpose.   

Ameren’s WACC includes the weighted costs of short-term debt, all of its previously 

issues and outstanding long-term debt and its common equity.  The Company has not 

demonstrated that reconciliation balances would require any new equity financing or other 

incremental permanent financing by Ameren.  Yet, the interest provision recommended by 

Ameren would have consumers pay the Company its weighted average cost of capital on any 



52 
 

reconciliation amount.  Ameren Ex. 2.1 at Sch. FR A-4, lines 1 through 3.  In addition to not 

being authorized by the statute, which calls for simple “interest,” this would result in an 

excessive interest rate that does not represent the actual cost of incremental, new capital needed 

for the short period of time that the reconciliation amount will be outstanding prior to its 

guaranteed recovery or refund to customers under the formula.   

As noted in the AG/AARP Initial Brief, the potential reconciliation amount will not be 

known until the review of the actual data for the revenue requirement is presented, and will be 

set for recovery for the next annual rate year.  As such, the known balance will be collected 

within the year following the determination of the reconciliation amount.  This represents a short 

term obligation (as it can be a credit or a charge).  These balances therefore do not require 

permanent financing by Ameren, and should not be expected to require new Ameren common 

stock issuances or parent company equity infusions for financing.  In fact, both of the Ameren 

formula rate filings to date in Docket Nos. 12-0001 and 12-0293 have proposed revenue 

reductions from the prior year’s applicable revenue requirement.  There is no basis to assume 

that incremental equity financing will occur in connection with the annual revenue 

reconciliations. AG/AARP Ex. 1.0 at 16-17.  The interest rate allowed on the reconciliation 

amounts should not be inflated by treating this regulatory asset like longer term rate base assets, 

as Ameren’s approach would do.  See AG/AARP Initial Brief at 82-83. 

AG/AARP witness Brosch recommended that a short term debt interest rate should be 

used for purposes of reconciliation credits and charges, recognizing Ameren’s ability to access 

credit markets at favorable cost rates to finance short term asset investments.  For example, the 

average cost of short term debt to Ameren Corporation was only 2.3% in 2011.   He offered that 

an alternative cost rate for consideration is the interest rate Ameren currently pays on customer 
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deposit balances, which is presently zero percent.   Id. at 17.  Both Staff and CUB witnesses 

likewise endorsed use of a short term debt interest rate on reconciliation balances.   

In May, of course, the Commission weighed in on the appropriate interest rate to be 

applied to reconciliation under- and over- collections, rejecting ComEd’s identical request for 

adoption of its WACC and instead adopting a hybrid approach to calculating the interest rate:  

 

In order to capture the unique aspects of the relevant period we 

find that a hybrid approach should be utilized to determine the 

appropriate interest rate.  Such a hybrid calculation would take the 

weighted costs of short-term debt and long-term debt and exclude 

the weighted cost of common equity as the methodology in 

calculating the interest rate.  This results in an interest rate of 

3.42%.  The Commission concludes that this hybrid interest rate of 

3.42% is reasonable and appropriate to be utilized for the 

reconciliation period and is hereby adopted.   

 

ICC Docket No. 11-0721, Order of May 29, 2012 at 166.
2
  While the Commission has granted 

rehearing on this issue, that Commission Order stands as valid unless otherwise changed, and 

AG/AARP believes the Commission reached a reasonable, equitable compromise on the issue.  

 Ameren argues in its Initial Brief that the WACC is “the only interest rate in line with 

EIMA’s directives regarding rate of return and capital structure”, citing Section 16-108.5(c)(2) of 

the Act.  Ameren Initial Brief at 102-103.  But as noted above, when speaking about the 

reconciliation interest rate to be applied to reconciliation balances, the General Assembly 

included no such language.  Ameren claims that the use of a weighted cost of short-term and 

long-term debt would not compensate Ameren for its actual costs of accessing capital in the 

markets to fund investments required under the statute.  But as already noted above, the 

Company never claimed, let alone proved that it would, in fact, head to the capital markets to 

                                                           
2
 Last month, the Commission granted ComEd’s request for rehearing on the issue of the interest rate to be assessed 

on formula rate conciliation charges and credits.  A Commission Order on Rehearing is expected by late September 

based on the schedule recently established for the Rehearing.   

 



54 
 

fund investments required under the statute.   The Company’s WACC is reflective of all of its 

historical financing activities and is not indicative of the incremental cost of new capital the 

Company may incur to finance any future reconciliation balances. 

Ameren continues its tortured parsing of the statute by further arguing that Staff and 

Intervenor proposals to apply a hybrid approach to reconciliation interest setting, consistent with 

the Commission’s May 29, 2012 ComEd order “would also violate the statute’s requirement that 

the formula rate ‘include a cost of equity…’ .”  Ameren Initial Brief at 103.  Here again, the 

Company attempts to apply statutory language establishing the parameters of the formula rate to 

the calculation of the reconciliation interest rate.   That inapt comparison should be rejected. 

Ameren further argues that the specific reference to application of a debt-only return on a 

pension asset at Section 16-108.5(c)(4)(D) means that whenever the legislature intended for the 

Commission to apply an interest rate different from the utility’s WACC in a specific context, it 

said so.  Ameren Initial Brief at 103-104. This argument, too, misses the mark. Again, it 

presumes that the reconciliation “interest” reference in Section 16-108.5(d) that the 

“reconciliation shall be reflected as a credit against, or recovered as an additional charge to, 

respectively, with interest, the charges for the applicable rate year” equates with language in 

Section 16-108.5(c)(3) that the formula rate itself shall “include a cost of equity... .”  Compare 

220 ILCS 5/16-108.5(d) with 220 ILCS 5/16-108.5(c)(3).  This brand of statutory interpretation 

cannot be harmonized with the actual language of Section 16-108.5(d).  

Moreover, under the well-established rules of statutory construction, the words used in a 

statute must be given their ordinary and popularly understood meaning, and the relevant 

language must be read within the context of the entire provision of which it forms an integral 

part.  Illinois Wood Energy Partners, L.P. v. County of Cook, 667 N.E.2d 477, (1st Dist. 1995). 
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(citing Kozak v. Retirement Board, 95 Ill.2d 211, 215, 447 N.E.2d 394 (1983); In re Marriage of 

Drews, 139 Ill.App.3d 763, 768, 487 N.E.2d 1005 (1985); Estep v. Illinois Department of Public 

Aid, 115 Ill.App.3d 644, 450 N.E.2d 1281 (1983).  Here, as noted above, the General Assembly 

required the application of “interest” to reconciliation balances – not the utility’s WACC.  

Establishing what is a reasonable interest rate is clearly within the province of the Commission. 

The Company further argues that reconciliation amounts are not short-term debt and 

under the Commission’s rules, short term debt is issueds for a period of less than one year, citing 

83 Ill.Admin.Code Part 285.115.  Because reconciliation amounts covering Year 1 will be the 

subject of an update filing in Year 2 and will be reflected in rates in Year 3, the recovery period 

should be assessed as a two-year period, Ameren asserts.  Ameren Initial Brief at 104.  Ameren 

compares the reconciliation interest amount to cash working capital and materials and supplies, 

which are included in rate base at the WACC.  Id. at 105.   

Here again, however, the Company ignores the plain language of the statute.  Cash 

working capital and Materials and Supplies investments are included in a utility’s rate base under 

the Part 285 rules.  But reconciliation amounts are not included in rate base.  The statute instead 

requires the utility to separately accrue a rate of interest to reconciliation amounts that are then to 

be included within the revenue requirement approved by the Commission. 220 ILCS 5/16-

108.5(d). Accordingly, the Company’s references to CWC and Materials and Supplies, which are 

clearly rate base assets, is misplaced.   

Moreover, reconciliation interest should represent some reasonable estimate of what it 

costs the utility to finance marginal or incremental new capital requirements.  So the relevant 

cost measure is not the utility’s embedded capital costs, such as the WACC, which includes the 

cost of long term debt and equity for all the prior years in which debt was issues and is still 
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outstanding.  The use of a short term debt (or even the Commission-ordered hybrid amount) 

reflects the fact that the reconciliation balances can be either positive amounts that require 

incremental financing until recovered from customers or negative amounts that provide capital 

from customers until refunded through rates.   

Finally, the Company opines that it would not be appropriate to both assign some amount 

of short-term debt exclusively to reconciliation amounts and also reflect it in the capital structure 

as though it were also supporting rate base generally, calling the proposal a “double-counting of 

short term debt.”  Ameren Initial Brief at 105-106.  This argument also is not persuasive.  This 

concern would only be valid if Ameren actually financed regulatory asset amounts resulting from 

the reconciliation process solely with incremental short term debt.  Ameren’s argument on this 

point wrongly assumes that regulators attempt to directly assign capital to particular investments, 

which is a false assumption. 

As a point of fact, utility cash flows are dynamic and incremental financing requirements 

can be met a number of different ways that do not imply any direct assignment or capitalization 

to particular assets.   Mr. Nelson agreed during cross-examination that every dollar in Ameren's 

capitalization cannot be sourced to specific rate base or other assets.  Tr. at 58.  For example, 

when Ameren Corporation issues common stock and some of the proceeds are invested in 

Ameren, it is not possible to identify the specific assets within Ameren Illinois Company's rate 

base that were financed with that specific equity issuance.  Id.  Accordingly, it is not possible to 

know, when we look at Ameren’s cash flow from operations, which specific dollars were re-

invested in the business and which dollars were used to pay dividends to Ameren Corporation. 

Tr. at 59.  .   In addition, the “hybrid” approach adopted by the Commission, if also applied to 

Ameren, would avoid Mr. Nelson’s concern regarding an alleged need to specifically assign and 
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track incremental short term debt associated with reconciliation balances.  Either the Brosch-

recommended short term interest rate or the hybrid approach endorsed by the Commission in the 

ComEd formula rate case should be applied to any reconciliation balances (and credits) 

calculated each year under the reconciliation process envisioned in Section 16-108.5(c) and (d) 

of the Act.   

3. Other 

D. Other Legal Issues 

CUB’s Additional Steps for Commission Review of Project Costs 

 

IX. OTHER 

A. Resolved or Uncontested Issues 

1. Original Cost Determination 

2. Uncollectibles Expense – Net Write Off in Rider EUA 

3. Net Plant Allocator 

4. Depreciation Study 

5. Rate Case Expense – Section 9-229 Statement 

B. Contested Issues 

1. Income Taxes – Interest Synchronization 

2. Gross Revenue Conversion Factor 

 

X. CONCLUSION 

WHEREFORE, the People of the State of Illinois respectfully request that the 

Commission enter an order consistent with the recommendations made in this Brief and in the 

AG/AARP Initial Brief.  
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