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ILLINOIS COMMERCE COMMISSION 
 

 
Ameren Illinois Company   ) 
d/b/a Ameren Illinois     ) 

)  12-0001 
Rate MAP-P Modernization   ) 
Action Plan - Pricing Filing.   ) 

 
REPLY BRIEF OF THE CITIZENS UTILITY BOARD 

 
Now comes the Citizens Utility Board (“CUB”), pursuant to Rules of Practice of the 

Illinois Commerce Commission (“ICC” or “the Commission”), 83 Ill. Admin. Code Part 

200.800, and pursuant to the briefing schedule established by the Administrative Law Judges 

(“ALJs”) on January 23, 2012, to herby file this Reply Brief in the above-captioned proceeding.   

CUB’s positions are detailed in the direct and rebuttal testimony of Mr. Ralph Smith, 

CUB Exs. 1.0 and 3.0, the direct and rebuttal testimony of Mr. Christopher Thomas, CUB Exs. 

2.0 and 4.0, and in CUB’s Initial Brief.  CUB’s final accounting adjustments are presented in the 

Appendix attached to CUB’s Initial Brief. 

I. INTRODUCTION 
 C. Participation in EIMA/Formula Rates without AMI Plan Approval 
 

Since the filing of initial briefs in this proceeding, the Commission granted Ameren its 

request for rehearing on the issue of whether or not its plan to meet the voluntarily infrastructure 

investments required by the EIMA would result in smart grid investments which were cost-

beneficial to Ameren’s customers.  As a result, the question of whether Ameren would be 

eligible to continue participating in the EIMA’s performance-based formula rate program 

without any approved Smart Grid Advanced Metering Infrastructure Deployment Plan (“AMI 

Plan”) as required by the EIMA is, for the moment, still an open one.  220 ILCS 5/16-108.5, 

108.6.  All parties to this proceeding which addressed the question believe that if Ameren cannot 
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or will not meet its voluntary obligations under the EIMA, Ameren would not be eligible to 

continue recovering its distribution costs through a performance-based formula rate.  See 

AG/AARP Init. Br. at 12; Staff Init. Br. at 3; IIEC Init. Br. at 25-26; Ameren Init. Br. at 5-6.  

However, Ameren appears to believe that it could meet its voluntary investment obligations 

without an approved AMI plan:  

If under any scenario the revised AMI Plan is rejected by the 
Commission or a court of law, the Company would have to 
evaluate and decide whether it would be appropriate to abide by 
the commitments a participating utility must make in the absence 
of an order approving an AMI Plan for the Company. Whether to 
continue in such circumstances is a decision that the Company 
would have to make in light of all the facts and circumstances 
knowable at the time, which could include the specific bases on 
which the Commission refused rehearing or refused to approve the 
revised AMI Plan, the rationale in any judicial opinion regarding 
the review of the AMI Plan, the Company’s financial condition 
and ability to absorb risk, the approved revenues in this initial 
formula rate proceeding, and other relevant factors. 

Ameren Init. Br. at 5-6. 

CUB disagrees that Ameren could meet its commitments without an ICC-approved AMI 

Plan.  The EIMA requires a participating utility which is also a combination utility, such as 

Ameren, to make specific investments over ten years, including “an estimated $360,000,000 to 

upgrade and modernize its transmission and distribution infrastructure and in Smart Grid electric 

system upgrades, including, but not limited to (i) additional smart meters; (ii) distribution 

automation; (iii) associated cyber secure data communication network; and (iv) substation micro-

processor relay upgrades.  220 ILCS 5/16-108.5(b). 

The EIMA specifically describes eligible smart grid investments as those having the 

meaning set forth in “subsection (a) of Section 16-108.6 of this Act.”  220 ILCS 5/16-108.5(b).  

In turn, Section 16-108.6 defines eligible smart grid investments as those which meet a cost-

benefit requirement which can be met only by having a Commission-approved AMI Plan: 
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"Cost-beneficial" means a determination that the benefits of a 
participating utility's Smart Grid AMI Deployment Plan exceed the 
costs of the Smart Grid AMI Deployment Plan as initially filed 
with the Commission or as subsequently modified by the 
Commission. This standard is met if the present value of the total 
benefits of the Smart Grid AMI Deployment Plan exceeds the 
present value of the total costs of the Smart Grid AMI Deployment 
Plan. The total cost shall include all utility costs reasonably 
associated with the Smart Grid AMI Deployment Plan. The total 
benefits shall include the sum of avoided electricity costs, 
including avoided utility operational costs, avoided consumer 
power, capacity, and energy costs, and avoided societal costs 
associated with the production and consumption of electricity, as 
well as other societal benefits, including the greater integration of 
renewable and distributed power resources, reductions in the 
emissions of harmful pollutants and associated avoided 
health-related costs, other benefits associated with energy 
efficiency measures, demand-response activities, and the enabling 
of greater penetration of alternative fuel vehicles. 

220 ILCS 5/16-108.6(a). 

As Staff notes in its Initial Brief, the EIMA “must be viewed as a comprehensive scheme, 

and the AMI Plan under 16-108.6, the investment commitments under 16-108.5(b), the metric 

improvement obligations under 16-108.5(f) and recovery of costs under the formula rate (16-

108.5(c)) are all interdependent components of that scheme.”  Staff Init. Br. at 3.  CUB agrees 

that “an approved AMI plan is integral to, if not the central pillar of, the legislation.”  Id.  The 

Commission has already demonstrated, quite properly, that “to the extent possible, various 

sections of the [EIMA] must be read together and interpreted to achieve a coherent intent.”  

Ameren AMI Plan Final Order at 51.    

If the Commission, upon rehearing, determines that Ameren’s AMI Plan is in fact eligible 

for approval under the EIMA’s statutory tests, the question of whether Ameren is eligible for 

participation in the EIMA’s formula rate would rest squarely with the Company.  Ameren would 

be required to make investments that meet the statutory requirements if it wanted to continue 

participating in the EIMA’s formula rate option.  If, however, upon rehearing, the Commission 
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continues to believe that Ameren’s plan should not be approved because Ameren has failed to 

demonstrate the investment in its Smart Grid is beneficial, given Ameren’s declaration in its 

Petition for Rehearing, CUB agrees with IIEC that at that time the Commission should 

immediately initiate a hearing under Section 9-250 of the Act and require Ameren to show cause 

why it should be eligible to update its formula rate inputs7 under Section 16-108.5(d) and 

continue to be considered to be a “participating utility” eligible for a formula rate. (220 ILCS 

5/9-250).  IIEC Initial Brief at 26. 

 

II. RATE BASE 
A. Overview 

 
CUB continues to support the following accounting adjustments to Ameren’s operating 

expenses: 

 

C. Contested Issues 
1. Cash Working Capital 

a. Pass-Through Taxes Revenue Lag 
 
 For the reasons set forth in CUB’s Initial Brief, AG/AARP’s Initial Brief at 15-18, and 

Staff’s Initial Brief at 5-6, CUB continues to support the adjustment of AG/AARP witness Mr. 

Brosch and Staff witness Mr. Kahle to use zero revenue lag days for pass-through taxes for 

Energy Assistance Charges, Municipal Utility taxes and Gross Receipts taxes, which is 

CUB adjustments to Rate Base ($000) Schedule Rate Base
Deduct Accrued Vacation from Rate Base B-1 (13,205)$             
Remove ADIT on Deferred Compensation B-2 (2,924)$               
FIN 48 B-3 (43,695)$             
Federal Investment Tax Credit B-4 (3,423)$               
Estimated ADIT Impact from Tax over Book Depreciation on 2011 and 2012 Plant Additions B-5 (111,672)$           
ADIT - Step-up Basis Metro B-6 (7,057)                 
Cash Working Capital B-7 (14,960)               
CWIP Supported by Accounts Payable B-8 (241)                    
Total CUB Adjustments to Rate Base B.1 (197,178)$           
Rate Base per Company's Filing B 2,168,258$         
CUB Adjusted Rate Base B 1,971,080$         
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consistent with both the Order in the Commonwealth Edison Company (“ComEd”) formula rate 

docket, In Re Commonwealth Edison Company Formula rate tariff and charges authorized by 

Section 16-108.5 of the PUA, ICC Docket No. 11-0721 (May 29, 2012) (“ComEd Order”) and 

the Orders in ICC Docket Nos. 09-0306 cons. and 10-0467.  CUB adopts the arguments set forth 

in the AG/AARP Reply Brief on this issue. 

b. Revenue Collection Lag 
 

CUB continues to agree with Mr. Brosch’s recommendations for this case, along with his 

recommendation that in future reconciliations, beginning with the reconciliation of 2012 revenue 

requirements in the Company’s May 2013 filing, Ameren should be ordered to conduct a more 

extensive analysis of its actual revenue collection lag days for the reasons set forth in CUB’s 

Initial Brief and in AG/AARP’s Initial Brief at 18-29.  CUB adopts the arguments set forth in the 

AG/AARP Reply Brief on this issue.  

c. Income Tax Lead and Lag 
 

For the reasons set forth in CUB’s Initial Brief and in AG/AARP’s Initial Brief at 29-33, 

The Commission should adopt the adjustment of AG/AARP witness Mr. Brosch to avoid a 

misstatement of the Company’s true cash working capital needs.  CUB adopts the arguments set 

forth in the AG/AARP Reply Brief on this issue. 

d. Vacation Pay 
 
 Ameren proposes that, rather than reflecting ADIT on vacation pay as an operating 

reserve, as recommended by CUB and AG/AARP, the payroll expense lead days portion of its 

cash working capital calculation should reflect the longer lag between the accrual and payment 

of vacation expense.  Ameren Init. Br. at 18.  As explained in CUB’s Initial Brief, though the 

most appropriate method of reflecting vacation pay is to reflect the ADIT as an operating 
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reserve, one way of addressing the lag in payment of vacation pay could be to reflect a very long 

lag in the lead-lag study; that is not, however, what Ameren has done.  CUB Init. Br. at 22.  

Ameren instead proposes to reflect only the increment to the vacation pay liability in the year.  

Ameren Init. Br. at 19, AG/AARP Ex. 4.0 at 7.  However, the cost of vacation pay recognized in 

2010 was the full amount of vacation pay earned in that year, not just the incremental variation in 

the annual accrual.  AG/AARP Ex. 4.0 at 7. 

 Ameren boldly claims that CUB and AG/AARP’s rejection of this adjustment, in favor of 

an adjustment to operating reserves, is driven solely by a desire to make the largest deduction 

possible to rate base.  Ameren Init. Br. at 19.  Ameren would have the Commission believe that 

Ameren acquiesced to CUB and AG/AARP’s proposals only to have CUB and AG/AARP later 

amend their positions (“AIC agreed on rebuttal to modify its calculation of payroll expense lead 

days to reflect the longer lag between the accrual and payment of vacation expense”).  Ameren 

Init. Br. at 18.  The Company’s statements are misleading.  CUB’s position was, and continues to 

be, that the most appropriate method of adjusting the Company’s rate base to account for accrued 

vacation liability is to treat the balance as a direct offset to rate base.  CUB Ex. 1.0 at 13, CUB 

Init. Br. at 22.  If an adjustment was instead made to the Company’s lead-lag study, a very long 

lag in payment must be reflected.  CUB Ex. 1.0 at 13.  Instead, the Company adjusted the payroll 

expense lead, increasing it from 11.39 days to 13.12 days, based on the year-over-year change in 

the vacation accrual between the test year and the prior year, and applied an expense lead of 365 

days.  CUB Ex. 3.0 at 16.  That does not satisfy CUB’s concerns, and does not comply with the 

only other formula rate plan decision made to date, Docket No. 11-0721.   

 The Company’s own rebuttal testimony presented reasons for not including the vacation 

accrual in the lead-lag study.  Ameren witness Heintz stated: 
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The vacation accrual represents a liability on behalf of the 
Company associated with vacation time earned by employees.  The 
vacation accrual is recorded on the Company’s balance sheet, not 
the income statement as the other items considered in the CWC 
analysis. 

 
Ameren Ex. 15 at 27.  Mr. Heintz stated further at page 28, that:  

An employee of the Company earns his/her regular paycheck while 
on vacation.  For the inclusion of the vacation accrual in the lead-
lag study to be appropriate, either the Company would need to 
cease operations or every employee would have to quit after they 
had vested vacation time, obligating the Company to pay vacation 
accruals in cash.  Neither scenario is likely to occur.  Thus, the 
vacation accrual is not a cash expense and has not been considered 
in the Company’s [lead-lag] study.   

 
 Ameren witnesses have thus provided a valid contest of Ameren’s own adjustment to 

cash working capital.  Section II.C.4. below provides further explanation of why an adjustment 

to Ameren’s operating reserve is the best method of reflecting accrued vacation pay. 

  2. ADIT – FIN 48 
 

Ameren argues that the Commission should ignore the source of non-investor supplied 

capital provided by income tax savings that relate to uncertain tax positions for ratemaking 

purposes.  Ameren argues that (1) “these amounts are not available to invest in rate base;” (2) 

“FIN 48 amounts are not interest free;” (3) deducting FIN 48 amounts from rate base “unfairly 

punishes utilities that take aggressive tax positions that benefit ratepayers.”  Ameren Init. Br. at 

22.  Each of those arguments will be addressed below. 

As a preliminary matter, in Ameren’s “FIN 48 and ADIT:  A Primer” section of its brief, 

Ameren’s Initial Brief includes a hypothetical scenario in which a utility decided to deduct 100% 

of the cost of an asset or investment, but after filing learned that the IRS is challenging other tax 

payers who took the same deduction.  Ameren Init. Br. at 21.  Ameren then supposes that its tax 

experts advised that it is “more likely than not” that the IRS would disallow the previously-taken 
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deduction.  Id.  Ameren further opines “This is the situation Ameren faces.”  Id.  Ameren is 

incorrect. 

There are vast distinctions between Ameren’s hypothetical scenario and the facts 

presented in this case.  Most importantly, Ameren has not presented any evidence that other 

taxpayers who took the same or similar deductions as Ameren has included in FIN 48 were 

indeed challenged by the IRS.  Rather, Ameren made the vague argument that its “experts” have 

concluded it is more likely than not that the deductions will be disallowed by the IRS.  Ameren 

Ex. 18.0 at 4.  However, the one witness Ameren provided on this issue was not among those 

“experts” who made that determination, nor did he know who they were.  Tr. at 605-606.  Those 

experts did not testify in this proceeding.  Tr. at 606.  As explained in CUB’s testimony and 

initial brief, Ameren’s “experts” substantially over-estimated the uncertain income tax positions 

in 2010, and significant reversals were thus recorded in 2011.  CUB Ex. 1.3 at 12, Ameren’s 

response to AG data request 2.18.  For Ameren to now claim that it is in a position like that 

described in its hypothetical scenario is a far stretch from what is reflected in this record.   

With regard to Ameren’s first argument, that “these amounts are not available to invest in 

rate base,” (Ameren Init. Br. at 21), Ameren is wrong that the tax savings amounts do not 

provide a source of funds that support the utility’s investment in rate base.  It is clear that 

claiming the tax deductions do provide tax savings.  Ameren claims tax deductions and pays 

lower amounts of income taxes.  Ameren has referred to its having available the tax savings as a 

“loan.”  There is no dispute that Ameren has had the use of the funds before the taxes are paid to 

the government, i.e., that during the period of the so-called “loan” Ameren has the use of the 

money.  The tax savings associated with the uncertain tax positions are a source of non-investor 

supplied capital that support the investment in rate base.  The related ADIT is deducted from rate 
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base because it is a source of non-investor supplied capital.  Loans and other forms of non-

investor supplied capital are not ignored for ratemaking purposes merely because at some future 

point the “loan” must be repaid.1  To the contrary, during the period of the “loan” the non-

investor supplied capital is available to fund rate base, and should therefore be reflected as a 

deduction from rate base.   

Ameren’s next argument is that the non-investor supplied capital related to tax savings on 

uncertain tax positions should be ignored because under FIN 48 interest is required to be accrued 

on the uncertain tax positions.  Ameren Init. Br. at 22.  This argument is also meritless.  Whether 

a source of non-investor supplied capital has no cost (if the claimed tax deductions are 

sustained), or a low cost represented by the tax-deductible interest (if the tax deductions are 

ultimately disallowed), the doubtfulness about whether the utility’s use of such funds will have a 

zero cost or a low cost is not a valid reason for ignoring these funds altogether for ratemaking 

purposes.  If Ameren does indeed have to pay the taxes associated with its FIN 48 amounts, at 

most, it could have an associated interest cost of 4% (see CUB Ex. 1.3 at 13, Ameren Response 

to AG data request 2.19).  That is well below Ameren’s requested cost of capital.  If the 

Commission is convinced that Ameren will be required to pay the FIN 48 interest that is accrued 

during the calendar year, then it would be appropriate to include Ameren’s recorded FIN 48 

interest expense on the uncertain tax positions as an above-the-line expense.   

If Ameren does not have to pay the taxes, the FIN 48 amounts have a zero cost, similar to 

all other ADIT.  As explained in CUB’s Initial Brief at 19-20, Ameren’s history to date with 

                                                 

1 Ameren further argues at page 21 that the FIN 48 amounts “could be payable at any time/”  Ameren’s 
own recording of the FIN 48 amounts, however, as shown in CUB Ex. 1.3, page 14 (Ameren response to 
AG 2.19) clearly show that the amounts would either be repaid or maintained as non-investor supplied 
capital (i.e., declassified as being “uncertain”) on a regular audit cycle.  Thus, the timing of either 
repayment or declassification as to being “uncertain” occurs on a predictable time cycle. 
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estimating uncertain tax positions that are “more likely than not” to have to be repaid shows that 

Ameren has over-estimated the FIN 48 amounts.  CUB Ex. 1.3 at 12, Ameren’s response to AG 

data request 2.18.  The record, for example, shows that Ameren has had to reverse previously 

accrued FIN 48 amounts and the related interest, resulting in a negative interest expense for FIN 

48 being recorded by Ameren in 2011.  Id.   

Ameren’s third argument is that recognizing the non-investor supplied source of funds 

related to uncertain tax deductions would discourage utilities from taking aggressive tax 

positions.  Ameren Init. Br. at 22.  Ameren’s basic position is that if it cannot collect FIN 48 

amounts from ratepayers pending a final determination, then it is being “unfairly punished” and 

is better off not taking the uncertain position at all.  Id.  What Ameren is attempting to do is take 

certain tax deductions, thus keeping the FIN 48 amounts for itself pending certainty on the 

position, but also collecting those amounts from ratepayers as if they were already paid.  Ameren 

apparently believes this to be fair to ratepayers because if it does prevail and the deductions are 

allowed, the FIN 48 balances will be re-characterized as ADIT and deducted from rate base in a 

future proceeding.  Id.  Ameren fails to acknowledge that the converse is also true – if it takes the 

deductions but they are ultimately rejected by the IRS, the Company will be made whole in a 

future proceeding.  It is of course Ameren’s preference that between the Company and its 

ratepayers, the Company should hold the funds and customers should bear the risk pending 

certainty.  When faced with this scenario – choosing whether the Company or its ratepayers 

should have their money put at risk pending certainty – the Commission should choose 

ratepayers. 

Ameren refers to aligning the interests of the utility and its customers.  Ameren Init. Br. 

at 22.  The interest of the utility and its customers are aligned when the utility takes reasonable 
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and supportable tax positions, such as claiming the 100% bonus tax depreciation allowed in tax 

year 2011.2  The record shows that Ameren has for the most part taken reasonable and 

supportable tax deductions, and that in evaluating its “uncertain” positions, has in fact over-

estimated the amounts that would “more likely than not” have to be repaid, as evidenced by the 

reversals recorded by Ameren in 2011 of amounts it had accrued in 2010. CUB Ex. 1.3 at 12.  

The interests of the utility and its ratepayers would most definitely not be aligned if a utility was 

allowed to obtain zero or low cost3 loans, and then charge ratepayers for an overall cost of capital 

that was orders of magnitude higher than its actual financing costs.  A utility does not need 

additional incentives, beyond actual cost recovery, to take reasonable and supportable income tax 

deductions.  If Ameren were to be allowed to charge a full weighted cost of capital, including a 

non-tax deductible return on equity, i.e., to essentially over-charge ratepayers for a cost rate on a 

zero or 4% tax deductible rate loan, that would be inequitable and unfair on its face.  Allowing 

the utility to recover its actual financing costs, if they are paid, strikes the appropriate balance 

and is fair to both the utility and its customers.   

Ameren’s brief at page 23-24 selective cites only two other decisions in which the non-

investor supplied capital in the form of tax savings was not reflected as a rate base deduction.  

The cases cited by Ameren in support of its position are not formula rate cases where the utility 

will reconcile its rates every year.  See Ameren Init. Br. at 23-24.  Further, Ameren ignored 

Illinois precedent on this issue, where in its very own last rate case, the Proposed Order found 

that that allowing Ameren to recover from ratepayers any interest accrued on FIN 48 funds in its 

cost of service still gives the Company incentive to make such tax arguments.  ICC Docket 11-

                                                 

2 Ameren’s brief at page 21 recognizes that:  “Foregoing an opportunity to write-off 100% of an 
asset in one year would probably not sit well with the Commission.” 

3 For example, at a 4% tax deductible interest rate. 
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0279/11-0282 cons. Proposed Order at 18, CUB Ex. 1.0 at 22.  As this Commission noted in that 

Proposed Order4 to Ameren's last rate case, Docket Nos. 11-0279 & 11-0282, there are varying 

decisions by other regulatory commissions on this issue.  Proposed Order at 17.   

Ameren’s brief at page 24, footnote 4, cites a April 2, 2010 Washington state decision in 

a Puget Sound Energy, Inc. (“PSE”) rate case, WUTC Dockets UE-090704 and UG-09075, 

which is misleading because subsequent decisions of the Washington Commission have reached 

the opposite findings.  Ameren’s brief irresponsibly fails to state that the Washington 

Commission in that case found that the reason for not adopting the adjustment to fully reflect the 

ADIT impact in that case was that the utility’s uncertain repairs deductions at issue there had 

occurred outside the test year being used.  Moreover, the Washington Commission has, in 

subsequent rate cases involving not only Puget but also PacifiCorp, required that the utility 

deduct from rate base as ADIT the full amounts of tax deductions, including uncertain tax 

deductions for repairs. Relevant portions of these decisions of the Washington Commission on 

this issue are discussed below.    

The Washington Commission’s decision in PSE’s 2009 general rate case, Dockets UE-

090704 and UG-090705, Order 11 at ¶¶ 192-197 (April 2, 2010), addressed the issue as follows: 

The Federal Executive Agencies (FEA) argue that PSE’s electric 
and natural gas rates should be adjusted to reflect the 
implementation of an IRS ruling allowing the Company to adjust 
its tax accounting method for the treatment of repairs. … FEA 
argues that the effect of the ruling is to allow the Company to defer 
significant additional income taxes that should be reflected by 
reducing both electric and natural gas rate base. 

…  

The Company opposes FEA’s proposed adjustment.  According 
to PSE, the IRS only granted “limited approval for the Company to 

                                                 

4 There is no comment in the Final Order because the electric portion of the case was withdrawn. 
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adopt the repairs methodology after the close of the test year.”  The 
Company points out that the IRS has not yet audited the 
Company’s implementation of the methodology.  It asserts that its 
experience with the IRS disallowance of the simplified service cost 
method (SSCM) shows why it would be inappropriate for the 
ADIT adjustment FEA advocates to be implemented in this case.  
In addition it argues that the adjustment would be one-sided 
because significant expenditures that occurred after the close 
of the test-year have not been included in this rate proceeding. 
Commission Determination:  The Company has apparently 
implemented the accounting change allowed by the IRS in its 2008 
tax return or an amendment to that return.  However, the Company 
is correct to point out that the lesson of the SSCM issue 
demonstrates the risks of recognizing IRS-allowed accounting 
changes before they are audited.   

Additionally, there is the Company’s argument that the 
permissive tax treatment was not granted until long after the 
end of the test period.  While the Company has definitely sought 
to include some adjustments in its favor that reflect events as long 
as 12 months after the close of the test-year, the Commission’s 
principles governing pro forma adjustments, and its decisions in 
this case, are fashioned to allow such adjustments only in limited 
circumstances.   

We accordingly reject FEA’s adjustment in this case as an 
inappropriate pro forma adjustment.  The final disposition with the 
IRS is not known and the tax impact is in any event subsequent 
to the test-year.  Having made this determination for purposes of 
this proceeding, we note that the Company should implement an 
increase to ADIT in a future case if the IRS approves its 
methodology for treatment of repair costs following an audit. 
(emphasis added) 

Clearly, in the PSE rate case cited by Ameren, the Washington Commission found the tax impact 

to be an event subsequent to the test year.   

In the two subsequent Washington Commission cases that were ignored in Ameren’s 

brief, that Commission addressed “uncertain” tax deductions that were sufficiently connected to 

the respective test year, and required that the related ADIT be fully recognized as a reduction to 

the respective utilities’ rate base.  In its Order 6, dated March 25, 2011 in Docket UE-100749, a 
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PacifiCorp rate case, for example, the Washington Commission stated as follows at pages 87-

89:5 

Positions of the Parties.  PacifiCorp proposes to normalize the 
cumulative effect of an Internal Revenue Service (IRS) approved 
change in its income tax accounting for certain capital assets.  The 
change in tax accounting allows the Company to expense a cost for 
income tax purposes, instead of capitalizing and depreciating it for 
regulatory purposes. 

The IRS allowed PacifiCorp to adopt the “repairs deduction” 
method of accounting starting January 1, 2008.  … the Company 
also proposes that its adjustment be considered “non-final” in 
nature and requests that the … reduction to rate base be “adjusted 
if necessary after the Service [IRS] has completed its examination. 

Recognizing the impact of the change in its income tax accounting 
on its regulatory books, the Company recognized a deferred tax to 
account for the related book-tax timing difference.  The timing 
difference is caused by the rapid recovery afforded by the repairs 
deduction for tax purposes and the slower depreciation for 
regulatory purposes.  The increase in accumulated deferred taxes 
using average of monthly averages reduces the Company’s revenue 
requirement …. 

Staff agrees with the adjustment, but asserts that the Company’s 
recognition of the rate base impact reflects only half of the impact 
to accumulated deferred income tax.  …  

In rebuttal testimony, PacifiCorp argues that deferred taxes are a 
source of interest-free funds that can be used to support of rate 
base investment.  However, it contends that a utility cannot use the 
funds until it realizes the benefit.  In this case, the Company argues 
it did not realize the benefit of the repairs deduction until it filed its 
income tax return in September 2009.  The Company argues that 
the deferred tax amount was properly recorded in 2009, but Staff 
improperly characterizes it as a prior year adjustment. 

Commission Decision.  The parties do not dispute that PacifiCorp 
is expensing certain repair costs that it previously capitalized for 
tax purposes.  Because the Company creates a book-tax difference 
by continuing to capitalize these costs, the parties also agree that 
the amount should be normalized.  Therefore, the sole issue is the 
timing of recognition and magnitude of the impact on rate 
base.  …  

                                                 

5 Footnotes are omitted from the quoted portions of Order 6. 



15 
 

PacifiCorp argues that the Commission denied an adjustment 
in the 2009 Puget Sound Energy (PSE) rate case that is 
identical to the adjustment Staff proposed here.  The 
Company’s reliance on that case is misplaced.  In the PSE case, 
we rejected the argument that no adjustment could be made to 
rate base until after an IRS audit because the amount was not 
known and measurable.  Here, according to the Company, the 
accumulated deferred income tax liability balance as of December 
31, 2009, is $28,927,370.  Thus, the amount is both known and 
measurable.  In addition, the IRS allowed the tax treatment in 
the PSE case long after the end of the test year.  Here, in sharp 
contrast, the IRS allowed the tax treatment during the test 
year. 
We conclude that Staff is correct and we should accept its 
adjustment to reduce rate base by $28,927,370, which reflects the 
impact of the full year of the change.  The repairs deduction is an 
ongoing difference in accounting that will be in effect for the 
same period as the rates set in this proceeding.  The change is 
known and measurable.  Accordingly, it is reasonable to 
normalize and reflect the impact as if it were in effect for the entire 
period.  The impact of this adjustment reduces the revenue 
requirement by $1,822,309 in addition to the $1.7 million the 
Company has already recognized. (emphasis added) 
  

As noted in the Washington Commission’s PacifiCorp order, “the sole issue is the timing 

of recognition and magnitude of the impact on rate base.”  Moreover, the Washington 

Commission clearly rejected the argument being made by Ameren in the current Ameren 

formula rate plan case that no adjustment could be made to rate base until after an IRS audit.   

The Washington Commission’s Order No. 8, issued May 7, 2012 in the subsequent Puget 

Sound energy rate case, Dockets UE-111048 and UG-111049 (consolidated) addressed the ADIT 

issue related to “uncertain” repairs deductions at pages 57-62 as follows: 

The key Federal Income Tax adjustment issue in this proceeding, 
in terms of rate base and revenue requirement, concerns PSE’s 
current accounting treatment for repairs and retirements expense.  
PSE changed its accounting method for repairs in its 2008 tax 
return, which the Company filed in September 2009.  PSE adopted 
the same method for retirements in March 2010, and used it in 
PSE’s 2010 federal income tax return.  This tax method change 
allows PSE to use different units of property (UOP) for tax 
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purposes than the UOPs used for book purposes.  In general, the 
UOPs for tax purposes are larger than those for book purposes.  By 
using larger UOPs for tax, more of PSE’s expenditures qualify for 
an immediate tax deduction. 

 
The effect of PSE changing its tax accounting method for repairs 
has resulted in a significant increase in the Company’s ADIT 
(accumulated deferred income taxes) while the corresponding 
change for retirements resulted in a small offset against the 
increased ADIT for repairs.  The net impacts, according to Staff 
witness Ralph C. Smith, are increases to ADIT of $41,414,322 for 
PSE’s electric utility operations and $24,564,298 for PSE’s gas 
utility operations. 

 
... 
 
PSE removed the tax impact of the new method from this filing 
based on its interpretation of a single sentence in the Commission’s 
Final Order in Dockets UE-090704 and UG-090705:   

 
Having made this determination for purposes of this proceeding, 
we note that the Company should implement an increase to ADIT 
in a future case if the IRS [Internal Revenue Service] approves its 
methodology for treatment of repair costs following an audit. 
... 
Considering both the language in the prior PSE general rate case 
order and the context provided by the Commission’s discussion 
and analysis in the PacifiCorp case, “the ADIT impact from the 
new tax accounting method for repairs is both known and 
measurable in the test year.”  Indeed, “PSE had to specifically 
remove those amounts in its filing in its attempt to not reflect the 
related ADIT balances.”  Thus, Mr. Smith concludes, “there is no 
valid reason remaining to not reflect the known and measurable 
impact of the repairs deductions taken by PSE as a reduction to 
rate base in the current PSE rate case and the 2010 test year being 
used to determine PSE’s revenue requirement.” 

 
Mr. Marcelia’s rebuttal testimony elaborates on the Company’s 
argument that it is following what it interprets to be the explicit 
directive of a prior Commission order.  He focuses on the idea that 
because an IRS audit may result in changes to the tax impacts of 
the accounting changes PSE made, the costs are not known and 
measurable even though PSE has been following this method in 
filing its federal taxes for three years.  PSE adheres to this position 
in its Initial Brief.   
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Commission Determination:  Mr. Marcelia’s testimony and PSE’s 
argument on this issue depend on a strained interpretation of a 
single sentence in the Commission’s prior order.  Both completely 
ignore the context surrounding the one sentence and the 
determinative facts on which the issue turned.  The sentence upon 
which PSE relies for its removal of the net ADIT for repairs and 
retirements describes a sufficient, but not a necessary, reason to 
require PSE to recognize this change for ratemaking purposes.  
PSE ignores that the critical factor in the Commission’s earlier 
decision was that the tax impact of the new tax accounting method 
for repairs deductions occurred “long after” the test year.  No such 
circumstance is presented in the current case where the tax impact 
of PSE’s repairs and retirements deductions occurred before and 
during the test year. 

 
If there existed any room for serious doubt, the Commission’s 
subsequent discussion of this very issue in the PacifiCorp general 
rate case, quoted above, makes the matter crystal clear.  The 
Commission expressly rejected the argument that a completed IRS 
audit is required before rate base can be reduced to reflect the 
impact on ADIT of the change in tax accounting for repairs 
deductions.    
... 

 
We find that the impact of PSE’s repairs deductions on ADIT 
through the 2010 test year is known and measurable and, therefore, 
must be reflected as a rate base deduction net of the related tax 
accounting change for retirements.  It would be improper and 
unfair to ratepayers to ignore this $65,978,620 reduction to rate 
base (i.e., $(41,414,322) for electric and $(24,564,298) for natural 
gas) and the corresponding reduction to PSE’s revenue 
requirement of $8,063,733 (i.e., $(5,203,902) for electric and 
$(3,082,938) for natural gas). (Footnotes Omitted.) 

 
As illustrated by the above detailed provisions from the Washington Commission orders, 

Ameren’s portrayal of that Commission’s decisions on the uncertain income tax deduction issue 

and ADIT is grossly misleading.  An objective and honest reading of the Washington 

Commission’s orders on the issue of uncertain income tax positions and ADIT, as demonstrated 

by the above quoted provisions, reveals that the full amounts have been reflected as ADIT that 

reduced utility rate base when the tax deductions occurred during time periods that were 
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sufficiently connected to a utility’s test year.  It would be eminently reasonable for this 

Commission to reach similar conclusions with respect to Ameren’s uncertain tax positions and 

the ADIT amount that is deducted from rate base in the current Ameren formula rate proceeding. 

The Commission should recognize this source of non-investor supplied capital, and 

should adopt Mr. Smith’s adjustment to reduce Ameren’s requested rate base by $43.695 million. 

 
3. ADIT – Projected Additions 

 
Ameren continues to argue for a significant mismatch, and intentional overstatement of 

rate base, in advocating for inclusion of its 2011 and 2011 projected plant additions without the 

ADIT resulting from those additions.  Ameren makes contradictory and convoluted arguments in 

its Initial Brief on this issue.  Ameren’s novel interpretation of the General Assembly’s intent has 

no basis in fact or reality.  Ameren claims, “the legislature was specifically aware” of this issue, 

knew what ADIT is, “it determined not to require an adjustment to ADIT in establishing formula 

rates.”  Ameren Init. Br. at 25.  Ameren (Initial Brief at 25) derived the General Assembly’s 

intent from the following language in the EIMA: 

(j) Nothing in this Section is intended to legislatively overturn the 
opinion issued in Commonwealth Edison Co. v. Ill. Commerce 
Comm'n, Nos. 2-08-0959, 2-08-1037, 2-08-1137, 1-08-3008, 1-08-
3030, 1-08-3054, 1-08-3313 cons. (Ill. App. Ct. 2d Dist. Sept. 30, 
2010). This amendatory Act of the 97th General Assembly shall 
not be construed as creating a contract between the General 
Assembly and the participating utility, and shall not establish a 
property right in the participating utility. 

 
220 ILCS 5/16-108.5(j).  The statute does not mention ADIT, nor does the opinion cited by the 

legislature.  If anything, the case law cited by the statute supports the position of Staff, CUB and 

other intervenors, and the Commission in the ComEd Order.  It is a case in which the Appellate 

Court determined that an offsetting adjustment (in that case, to accumulated depreciation) must 
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be made to projected plant additions.  Commonwealth Edison Co.v. Ill. Commerce Comm'n, 405 

Ill App. 3d 389, 405 (2d Dist. 2010).  The Appellate Court overturned the Commission, finding, 

“Under section 9-211, contemporaneous increases and decreases to rate base are not severable 

items that can be given disparate treatments.”  Id.  In a strange twist, Ameren admits that the 

court in Commonwealth Edison Co. “more or less” agreed with the theory that ADIT for future 

investment must be deducted from rate base to prevent rate base from being overstated.  Ameren 

Init. Br. at 26.  However, Ameren says, “the court’s opinion is of no import here.”  Id.  This 

statement comes just one page after Ameren’s statement that Section 16-108.5(j), which cites 

Commonwealth Edison Co. and specifically states that it shall not be overturned, instructs the 

Commission not to make an offsetting adjustment.   

The logic articulated in the Commonwealth Edison Co. order, cited by the legislature, 

applies here.  As the Commission found in the ComEd Order,  

If the Commission were to ignore ADIT on ComEd’s plant 
investments, we would be ignoring basic accounting principles and 
appellate precedent.  (See Ameren Illinois Co. v. Ill. Commerce 
Comm., 2012 IL. App. (4th) 100962 at 31, 2012 Ill. App. LEXIS 
175 (4th Dist. 2012), determining, with regarding to an ADIT 
adjustment to Ameren’s rate base, that Section 9-211 of the Public 
Utilities Act requires that rate base cannot exceed the investment 
value that a utility actually uses to provide utility services. 

 
ComEd Order at 60.  There is no question that Ameren’s purported statutory interpretation on 

this issue is unfounded.  Indeed, Ameren cannot even decide whether Commonwealth Edison Co. 

supports or undermines its position.  Ameren’s strange arguments on this issue should be 

disregarded, and the Commission should make the same decision here as it did in the ComEd 

Order. 
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  4. Accrued Vacation Pay as Operating Reserve 
 

As explained in Section II.C.1.d above, Ameren’s proposal to reflect the Company’s 

accrued vacation pay by adding 1.73 days to its payroll expense lead in its cash working capital 

calculation is not an adequate reflection of the full impact of the Company’s vacation accrual.  

The more accurate method of adjusting the Company’s rate base to account for accrued vacation 

liability is to treat the balance as a direct offset to rate base.  CUB Ex. 1.0 at 13.   

Ameren claims that it agreed on rebuttal to modify its lead/lag study in response to 

concerns raised in the direct testimony of CUB an AG/AARP.  Ameren Init. Br. at 29-30.  While 

Ameren did indeed make a small change in its cash working capital calculation, it did not satisfy 

Mr. Smith’s concerns.  In his direct testimony, Mr. Smith stated that one way of addressing the 

lag could be to reflect a very long lag in the lead-lag study corresponding with the period 

between when the expense is recognized and when it is paid.  CUB Ex. 1.0 at 13.  He noted the 

lag in payment of vacations is considerably longer than the lag associated with payroll that had 

been reflected in the lead-lag study.  Id.  However, he went on to explain that the more 

appropriate method of adjusting the Company’s rate base to account for the accrued vacation 

liability balance is to treat it as a rate base offset directly.  Id.  This is consistent with the 

matching principle – Ameren included the related ADIT debit balances in rate base, so the 

accrued liabilities giving rise to those deferred taxes should be included in the operating reserves 

deducted from rate base.  Id. at 14.  Mr. Smith continued to support that position in his rebuttal 

testimony, where he explained that the Company’s own rebuttal testimony presented reasons for 

not including the vacation accrual in the lead-lag study.  CUB Ex. 3.0 at 17, see supra Section 

II.C.1.d. 
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CUB’s position was, and continues to be, that the most appropriate method of adjusting 

the Company’s rate base to account for accrued vacation liability is to treat the balance as a 

direct offset to rate base.  CUB Ex. 1.0 at 13, CUB Init. Br. at 22.  Additionally, the Commission 

recently evaluated this issue in the ComEd Order, and agreed that the accrued vacation is a 

source of funds (i.e., a source of capital) for the utility and should be reflected as a reduction to 

rate base.  ComEd Order at 70.  Though Ameren argues, “parties can identify only one prior 

instance where the Commission has deducted the vacation liability balance from rate base,” 

(Ameren Init. Br. at 32), Ameren ignores the fact that the case referenced is the only other 

formula rate case under the EIMA ever considered by the Commission.  The facts presented by 

Ameren in this case, and the applicable statute, are the same here as they were in the ComEd 

case.  The same conclusion is therefore appropriate. 

The balance on this item remains constant from one year to the next, due to the fact that, 

as employees use vacation pay, they accrue more vacation pay.  The basic matching principal 

requires that if the related ADIT debit balances are included in rate base, then the accrued 

liabilities giving rise to those deferred balances should be included in the operating reserves 

deducted from rate base.  CUB Ex. 1.0 at 14.   

The Commission should adopt Mr. Smith’s adjustment of $13.205 million. 

  5. Account 190 Asset – Unamortized ITCs 
 
 The Company’s Initial Brief attacks the positions of CUB and AG/AARP, but as the 

party with an affirmative burden of proof, continues to fail to meet its burden to demonstrate that 

unamoritzed Federal Investment Tax Credit (“ITC”) should be added to its rate base.  As Mr. 

Smith explained, the accounting and ratemaking treatment for ITCs is largely dictated by former 

Internal Revenue Code (IRC) Sections 46(f)(1) and 46(f)(2).  Ameren makes no mention of the 
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IRC in its arguments on this issue, and provides no explanation as to why it has chosen not to 

follow the Internal Revenue Code and Treasury Regulation guidance.  Instead, Ameren implies 

that the two options presented in Mr. Smith’s testimony (to reflect ITCs for ratemaking purposes 

either as (1) as a reduction to rate base by reflecting the accumulated deferred ITC balance as a 

deduction to rate base or (2) as a reduction to income tax expense by amortizing it ratably over 

the useful life of the plant to which it relates) are his own.  See Ameren Init. Br. at 35 (“His first 

option... As for the second option...”).  These options are not inventions of Mr. Smith – they are 

provided for under the Internal Revenue Code and Treasury Regulations as accepted 

normalization methods to reflect ITC for ratemaking purposes.  CUB Ex. 3.0 at 27.  Under 

neither method for normalizing ITC for utility ratemaking purposes under former IRC §46(f)(1) 

and 46(f)(2) is an amount of ITC added to utility rate base.  Id. at 28-29.   

Ameren has provided no valid basis for adding the deferred ITC to jurisdictional rate 

base.  Id. at 29.  Removal of the Accumulated Deferred ITC that AIU had proposed to include in 

rate base reduces the Company’s proposed jurisdictional rate base by $3.423 million. 

6. Step-Up Basis Metro 
 
 CUB supports the adjustment proposed by AG/AARP witness Mr. Effron related to “tax 

depreciation step-up basis Metro,” for the reasons set forth in CUB’s Initial Brief and in the 

AG/AARP Initial Brief at 46-48.  CUB adopts the arguments set forth in the AG/AARP Reply 

Brief on this issue. 

7. CWIP Not Subject to AFUDC 
 

 CUB supports the adjustment of AG/AARP witness Mr. Brosch to reduce the 

construction work in progress (“CWIP”) allowed into rate base for related Accounts Payable 
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balances for the reasons set forth in CUB’s Initial Brief and in the AG/AARP Initial Brief at 48-

50.  CUB adopts the arguments set forth in the AG/AARP Reply Brief on this issue. 

 
III. OPERATING EXPENSES 

A. Overview 
 

CUB continues to support the following accounting adjustments to Ameren’s operating 

expenses:

 

 
C. Contested Issues 

2. Account 909 – Advertising Expense 
  

Ameren has failed to meet its burden to demonstrate that its contested advertising 

expenses meet the requirements of the PUA.  Particularly with relation to “Brand Related 

Expenses” and “E-Store” costs, Ameren’s own arguments do not adequately explain how each of 

the expenditures in these categories was for anything but promotional, political, institutional or 

goodwill advertising.  220 ILCS 5/9-225(2).  Ameren requests recovery from ratepayers for 

advertising items that fail to meet the requirements of Section 9-225,  

b) Brand Related Expenses 
 
 Ameren claims that its expenses incurred “to study customers’ perception of [Ameren]” 

are not promotional, goodwill or institutional because they were incurred to assess the 

effectiveness of its customer education programs during the transition to a single operating 

CUB Adjustments to Operating Expenses ($000) Schedule
 Operating 
Expense 

"Branding" Expense C-1 (403)$                  
E-Store Expense C-2 (89)$                    
Athletic Events Expenditures C-3 (92)$                    
Corporate Sponsorships C-4 (236)$                  
Edison Electric Institute Dues - Lobbying Expense C-5 (94)$                    
Late Payment Revenues C-6 -$                    
Regulatory Asset Amortization C-7 (2,523)$               
Total CUB Adjustments to Operating Expenses C.1 (3,436)$               
Operating Expenses Per Company's Filing C 566,883$            
CUB Adjusted Operating Expenses C 563,447$            
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company.  Ameren Init. Br. at 47-48.  Studying customer perceptions of Ameren’s brand is not 

an allowable expense under Section 9-225, and certainly qualifies as promotional, goodwill or 

institutional advertising expense.  While Ameren claims that there was customer confusion over 

Ameren subsidiaries and the Ameren merger, it has not demonstrated that this customer 

confusion was the reason its focus groups, surveys and other outside advertising agency expenses 

were initially incurred, nor that the expenses were necessary to provide safe and reliable service.  

Paying a marketing firm to develop the motto “Focused Energy.  For Life.” has only a loose and 

indirect connection to the purposes for which Ameren supposedly undertook the expenses.  

These were not, as Ameren suggests, “customer education expenses.  Ameren Init. Br. at 49.  

They are expenses undertaken to promote the Ameren Illinois brand, and should not be 

recovered from Ameren’s ratepayers.  The Commission should adopt Mr. Smith’s proposed 

disallowance.  

c) E-Store Costs 

 Ameren has again failed to meet its burden of proof that the costs of restocking its E-store 

are allowable under Section 9-225.  CUB has raised concerns that revenues produced by the E-

store are not reflected as an offset to this expense (tr. at 166, 169), and that merchandise given as 

a “reward” to employees may be reflected elsewhere in the Company’s revenue requirement (tr. 

at 168); those concerns have gone unanswered.  Ameren’s arguments on this issue are 

conspicuously lacking in reference to the applicable statute, Section 9-225, and Ameren makes 

no attempt to justify these expenses under an allowable category set forth in the statute.  

Promoting employee morale, giving employees a sense of pride and ownership, and making 

Ameren employees recognizable at Ameren-sponsored events, (Ameren Init. Br. at 49), are not 

recognized by the statute as being expenses recoverable from ratepayers.  Ameren is free to incur 
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such expenses as it pleases, but the Commission is bound by the statute as to what expenses may 

be recovered from ratepayers. 

3. Account 930.1 – Corporate Sponsorship 

 Here again, Ameren fails to meet its burden of proof to affirmatively demonstrate that its 

corporate sponsorships are recoverable expenses.  Instead, Ameren argues that, “[n]o party has 

argued financially supporting community events is not ‘in the best interest of the consumer.’”  

Ameren Init. Br. at 54, citing 220 ILCS 5/9-225(2).  The Commission should not be fooled by 

Ameren’s attempt at reversing the burden of proof on this issue; it is Ameren that must 

demonstrate ratepayer benefits from these sponsorships, and Ameren has failed to meet that 

burden. 

 Ameren includes a list of specific events it sponsored that it apparently believes benefit 

its consumers.  Ameren Init. Br. at 54.  There are multiple problems with this list.  First, it is not 

all-inclusive; that is, it leaves out expenses such as basketball tournaments, game tickets, and 

holiday street decorations.  See CUB Ex. 1.0 at 32.  While these events may be enjoyable for 

those who attend, they are not in fact required for the provision of utility service, and none 

constitutes more than promotional, institutional or goodwill advertising—not even the events on 

Ameren’s hand-chosen sponsorship list.  Further, Ameren has not demonstrated that its 

consumers are indeed the beneficiaries of these expenses.  Several events on Ameren’s own list 

are, by definition, state-wide (for example, the Illinois State Fair or the Illinois Blues Festival).  

As with Ameren’s Branding and E-store costs, Ameren is free to continue sponsoring any events 

it chooses, using shareholder funds.  However, Ameren should not be permitted to recover these 

expenditures from its customers.  An adjustment of $236,000 is therefore appropriate. 
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  4. Regulatory Asset Amortization 

 CUB supports the adjustment proposed by AG/AARP witness Mr. Brosch to modify the 

amortization of two regulatory assets for the reasons set forth in CUB’s Initial Brief and in the 

Initial Brief of AG/AARP at 56-58.  CUB adopts the arguments set forth in the AG/AARP Reply 

Brief on this issue. 

IV. REVENUES 
B. Potentially Contested Issues 

1. Late Payment Revenues 
  
 For the reasons set forth in CUB’s Initial Brief and in the AG/AARP Initial Brief at 59-

67, CUB supports the adjustment of AG/AARP witness Mr. Brosch with respect to Ameren’s 

late payment revenues.  CUB adopts the arguments set forth in the AG/AARP Reply Brief on 

this issue. 

 
VIII. FORMULA RATE TARIFF 

C. Contested Reconciliation Issues 
1. Year End or Average Rate Base 

 
Ameren makes three assertions to support its position that year end, rather than average 

year, rate base should be used for reconciliations:  (1) The EIMA requires it; (2) Year end rate 

base matches customers’ rates with the cost of the plant providing them service; and, (3) Ameren 

would be adversely impacted by the use of a year-end rate base for reconciliations.  CUB, Staff 

and other intervenors have provided detailed testimony and legal argument to demonstrate that 

each of those assertions is untrue.  First, the EIMA requires statutory interpretation to determine 

whether year-end or average-year rate base should be used for reconciliations, and all other 

parties agree, as did the Commission in the ComEd Order, that based on the language of the 

entire statute, average-year rate base is in line with the statute’s intent.  ComEd Order at 20, 

AG/AARP Init. Br. at 68-81, Staff Init. Br. at 55-57, IIEC Init. Br. at 41-50, 69, CUB Init. Br. at 
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31-34.  Second, year-end rate base results in Ameren over-collecting from its customers, rather 

than matching costs to actual expenses.  Third, the fact that Ameren would be “adversely 

impacted” by use of a year-end rate base by having a small amount of regulatory lag is hardly an 

adverse outcome.  Some level of regulatory lag is inherent in the recovery of costs that are not 

yet known.  This is in line with the statute, which as the Commission has noted, contemplates 

some lag involved in the reconciliation process and compensates utilities by allowing them to 

receive interest.  ComEd Order at 20.  The Commission has thoroughly analyzed this issue and 

has come to the determination shared by Staff and intervenors in this case; the rate base 

calculation in the reconciliation case should be based on an average rate base for that calendar 

year. 

The Act does not specifically state that either year-end or average rate base should be 

used in determining the reconciliation revenue requirement, but is specific and consistent that 

actual cost information for the applicable calendar year must be used.  Staff Init. Br. at 56.  

Actual cost information for the applicable calendar year would include additions and subtractions 

from the jurisdictional rate base as they have occurred throughout the year.  Ameren seeks to 

overstate its revenue requirement in reconciliations and collect from its ratepayers for a rate 

base—and a return on that rate base—that is not reflective of the plant actually in service for the 

entire year.   

 Ameren argues that the formula rate process is akin to a historical test year, and thus end-

of-year rate base should be used as it is used in historical test year rate cases.  Ameren Init. Br. at 

98.  However, as IIEC points out, Ameren agrees that the formula rate regime is not a test year 

process.  IIEC Init. Br. at 46, citing Ameren Ex. 21.0R at 7.  There is no reconciliation process in 

a historical test year regime; if a utility under-collects as a result of rates based on an historical 
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test year, there is no automatic update to ensure full cost recovery.  Here, not only is there an 

automatic reconciliation process, but Ameren will actually receive compensation in the form of 

interest for any delay in cost recovery.  220 ILCS 5/16-108.5(c)(6).   

Ameren complains of being “adversely impacted” by the use of a year-end reconciliation 

rate base.  Ameren Init. Br. at 100.  This “adverse impact” is apparently the slightly increased 

regulatory lag that Ameren would experience if it used year-end rather than end-of-year rate 

base.  This argument is a fallacy, as it assumes that the formula rate process must eliminate 

regulatory lag as much as possible.  The purpose of the formula rate legislation was not to 

provide a participating utility with the greatest and earliest possible recovery.  Rather, EIMA 

stated that the General Assembly favored modernization of the State’s electric grid, and found 

that regulatory reform measures that increase predictability, stability, and transparency in the 

ratemaking process were needed to promote that investment.  Public Act 97-0616 § 108.5(a).  

Requiring that rate base be calculated based on average year rate base rather than year-end rate 

base is predictable, stable and transparent, and ensures that only the utility’s actual costs are 

recovered from ratepayers.  The Commission is correct in the ComEd Order that “This statute 

clearly contemplates some lag involved in the reconciliation process and it compensates utilities 

subject to it by allowing them to receive interest.”  ComEd Order at 20.   

The Commission should follow the precedent set in the ComEd Order and should 

recognize that use of average, rather than year-end rate base, is the most equitable solution for 

both Ameren and its ratepayers. 

2. Interest Rate On Under/Over Collections 
 
 Ameren asserts that the Company’s weighted average cost of capital (“WACC”) “is the 

only proposed interest rate that complies with the statute.”  Ameren Init. Br. at 102.  Ameren 
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relies on the fact that the EIMA requires that a participating utility shall recover the full cost of 

providing delivery services, and argues that WACC, which is what the Company actually pays 

for capital, is the only interest rate that will fully compensate the Company for capital that was 

employed in the event of under-collection.  Id. 

Ameren flatly ignores the fact that, in the event that an under-collection occurs and 

certain capital is employed in the meantime, it does not actually pay its WACC if additional 

financing is needed.  Any additional financing would be short-term; thus, to be made whole, 

Ameren need only collect its short-term debt rate from customers.  Ameren would prefer to use 

its weighted average cost of capital (WACC) for both over- and under-collections.  In the event 

of an under-collection, that approach would significantly over-compensate Ameren by allowing 

it to recover more than it actually cost to finance a shortfall.  In the event that Ameren over-

collects from its customers, it does indeed earn its WACC on that over-collection, thus CUB 

agrees that WACC should be used in that case.  If Ameren has over-collected from ratepayers, 

then it has earned a return on that amount and ratepayers should be credited at the same interest 

rate that Ameren earned on the over-collected amount.   

 Ameren mistakenly argues that CUB’s approach would force the Company to take on 

more debt, thus making the Company more risky and adversely impacting the Company’s 

creditworthiness.  Ameren Init. Br. at 106.  It should be noted that the Company would not be 

forced to take on more debt to finance a shortfall in the event of an under-collection.  Ameren 

may be able to cover that “shortfall” in any number of ways.  CUB’s point is simply that at most, 

if the Company did have to obtain additional financing to cover a shortfall, that financing would 

be short-term in nature and the interest rate on would so reflect.  Ameren’s arguments about its 

creditworthiness are a strawman – if Ameren has to seek financing due to an under-collection, 
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the interest rate it collects from customers in a later reconciliation does not make it any more or 

less true that financing is required at that time.  

 Ameren argues that the short-term debt rate is not appropriate because the administrative 

code defines short-term debt as debt issued for a period of less than one year, and there is a lag of 

more than a year from the end of a reconciliation year until the time rates based on that year go 

into effect.  Ameren Init. Br. at 104.  The ComEd Order, which included the use of the average 

test year concept for the reconciliation period, acknowledged that collection or refund of 

reconciliation balances will be occurring with at one- to two-year lag. ComEd Order at 166.  

Reconciliation balance components related to O&M expenses would appear to entail a period of, 

at most, two years for full cost recovery or refund. The portion of the reconciliation balance 

related to net projected capital investments would entail period of approximately one year for full 

cost recovery or refund.  Thus, Ameren’s point that the carrying cost rate applicable for 

reconciling under-collected balances should not be based exclusively on the cost of short-term 

debt may be valid.  The concept of matching a debt-based interest rate to the recovery period 

applicable to reconciling balances was recognized by the Commission’s ComEd Order. 

For the carrying cost rate for under-collected reconciliation balances for Ameren, CUB 

supports the use of a “hybrid” debt rate that is based on approximately 1/2 short term debt (for 

the one year reconciliation items) and approximately 1/2 year of intermediate term debt (for the 

two-year period for the other reconciliation items.)  That is what the Commission used in the 

ComEd Order.  ComEd Order at 166.  The Commission’s May 29, 2012 Order in Docket No. 

11-0721, ComEd’s initial formula rate plan proceeding, required a carrying cost rate of 3.42 

percent, based on a roughly equal “hybrid” mixture of short- and long-term debt.  The 

Commission ordered a carrying cost rate of 3.42 percent for ComEd based on an approximately 
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equal blend of ComEd’s short- and long-term debt to correspond with the approximate time 

duration of the reconciliation.  The use of a hybrid debt cost rate (for under-collections only) 

would be appropriate, because it represents an interest rate that is based upon debt that is relevant 

to the Company for the time duration of the reconciliation.  Accordingly, for under-collected 

reconciliation balances, CUB submits that it would be reasonable to use a hybrid debt-based 

carrying cost rate, based on an approximately equal blend of short-term (one year) and longer 

term (ideally, two-year) debt interest rates.  Because two-year debt financing rates are not 

available in the current Ameren formula rate plan record, a simple average of Ameren’s short 

and long term debt cost rates should suffice for the initial reconciliation period carrying cost rate 

if there was an under-collected reconciliation balance.  However, for the initial reconciliation 

period, it appears that Ameren has an over-collected balance.   

CUB continues to support the use of WACC for overcollected balances for the reasons 

stated above, and in CUB’s testimony and Initial Brief.  CUB Init. Br. 34-35.  This would protect 

ratepayers from manipulation of the projected plant addition amounts by Ameren.  CUB Ex. 1.0 

at 41.  Mr. Smith’s testimony, and CUB’s Initial Brief, explained that using a different interest 

rate for over- and under-collections provides an appropriate and necessary deterrent to Ameren 

from making over-projections of plant additions while providing adequate compensation to 

Ameren in the event of an under-collection.   

 
D. Other Legal Issues 

1. CUB’s Additional Steps for Commission Review of Project Costs 
 

Ameren frames CUB’s proposal as one responding to the EIMA rather than to Ameren’s 

MAP-P tariff at issue in this proceeding.  Ameren Init. Br. at 106.  As Ameren notes, CUB 

witness Thomas is concerned that the “formula rate law creates a risk of utility overspending, 
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[and] overburdens the Commission with multiple reconciliation proceedings.”  Id.  Mr. Thomas 

does recommend the Commission (1) require each cost proposal to state all costs, and the 

expected benefits, and require the utility to commit to achieving those benefits; (2) approve 

expenditure levels based on the costs of the best available performer; (3) approve a project as 

prudent only after gaining the necessary time perspective; (4) use long term planning to require 

AIC to connect proposed expenditures to projects that promise benefits to avoid piecemeal 

approval of major, long term capital investment; and (5) establish ongoing monitoring outside of 

the reconciliation procedures authorized by the Act.  Ameren Init. Br. at 106-107.   

CUB agrees with Ameren that the Commission “retains its substantial authority to 

determine[] the prudence and reasonableness of expenditures under Section 16-108.5 of the 

[EIMA].”  Ameren Init. Br. at 107.  However, far from creating new regulatory infrastructure 

separate and apart from the EIMA, CUB’s proposal provides specific criteria the Commission 

can use to determine in reviewing Ameren’s proposed expenditures.  The additional criteria 

proposed here would not frustrate the intent of the General Assembly to spur investments and job 

creation that will help Illinois’ economy.  CUB’s criteria is the best way to ensure that the 

General Assembly’s vision for how the EIMA will transform Illinois becomes reality.  As CUB 

has noted throughout the various EIMA proceedings, the General Assembly clearly intended to 

condition the massive utility investment on providing equally significant benefits to ratepayers.  

CUB Init. Br. at 7.  The EIMA’s strong emphasis on utility performance, on creating new 

investment opportunities, and on integrating new grid resources, such as distributed generation 

and net metering, makes clear that the ICC has a role to play in making sure that this new 

structure provides benefits to customers.  CUB Init. Br. at 7, citing e.g. 220 ILCS 5/8-103A; 220 

ILCS 5/16-108.6; 20 ILCS 3855/1-56.   
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Ameren does not deny that the infrastructure investments required for its participation 

under the EIMA’s formula rate option are significant.  Indeed, Ameren must make $360,000,000 

in smart grid investments, discussed in Section I.C. of this brief, and $265,000,000 in electric 

system infrastructure upgrades, 220 ILCS 5/16-108.5(b), to maintain its eligibility for a formula 

rate.  These investments, made over ten years, exacerbate risks for Ameren customers identified 

not only by Mr. Thomas but other regulatory experts around the country.  See CUB Ex. 2.0 at 12.  

The point of Mr. Thomas testimony is not to rewrite the EIMA but to show how the ICC can 

work within the framework of the EIMA to ensure these long-term and large-scale investments 

will achieve the benefits, both monetarily and operationally, the EIMA promises to Ameren’s 

customers.   

As the Commission has already ruled “it should be presumed that the legislature had a 

definite purpose in enacting a statute and drafted it so that each part would be in harmony with 

that purpose and, thus, the general purpose of the whole act controls and all parts are interpreted 

consistently with that purpose.”  ICC Docket 12-0244, Final Order of May 29, 2012 at 51.  In 

passing the EIMA, the General Assembly stated it was “the policy of this State that significant 

investments must be made in the State’s electric grid over the next decade to modernize and 

upgrade transmission and distribution facilities in the State.”  Public Act 97-0616 at 220 ILCS 

5/16-108.5(a).  By encouraging these investments, the General Assembly hoped to:  

ensure that the State’s electric utility infrastructure will promote 
future economic development in the State and that the State’s 
electric utilities will be able to continue to provide quality electric 
service to their customers, including innovative technological 
offerings that will enhance customer experience and choice.   

Id. 

The EIMA includes performance metrics to “further ensure that reliability and other 

indicators are not just maintained but improved over the next decade,” when Ameren will make 
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