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REPLY BRIEF OF THE COMMERCIAL GROUP 

I. INTRODUCTION  

In its initial brief, the Commercial Group demonstrated that implementing an average rate 

base for reconciliation best reflects the language of the formula rate statute, it is within the 

discretion of the Commission to implement either an average-year or end-of-year approach for 

projecting rate base for initial rates, and the approach generally taken by the Commission in its 

final order in the Commonwealth Edison formula rate case (“ComEd Rate Order”) is a 

reasonable method that balances the concerns of the utility and its ratepayers. Finally, the 

Commercial Group urged that a tariff rate formula be set that ratepayers could more easily 

understand than the 83-page rate formula submitted by AIC.   

In this reply brief, the Commercial Group demonstrates how AIC mixes up concepts and 

the relevant statutory language in hopes of confusing issues enough for the Commission to allow 

AIC to earn more than the formula rate statute expressly allows.  The statute, as interpreted by 

the Commission in the ComEd Rate Order, already favors the utility by (among other things):   

1) allowing the utility to earn its weighted overall cost of capital on an inflated projected rate 

base that exceeds actual rate base during the statutory calendar year; 2) allowing the utility to 

refund over-recoveries at a lower interest rate than the utility earned on the inflated rate base 

during the rate year; 3) eliminating a significant area of dispute in traditional rate cases – the 

dispute over return on equity; 4) allowing for the utility’s return on equity to be increased after-

the-fact if the actual return falls 50 basis points below its authorized return; and 5) allowing the 



utility an opportunity to earn above its authorized return on equity.  The Commission should 

ignore AIC’s threats to retreat from AIC’s infrastructure investment commitment.  Instead, the 

Commission should continue to balance utility interests with the interests of Illinois individuals 

and businesses that are facing difficult economic times, even before their electric distribution 

rates increase via the rate formula being implemented in this case. 

II. RATE BASE 

 C.  Contested Issues 

  8.  Average Rate Base – Projected Plant/ADR/ADIT 

In its initial brief, the Commercial Group showed that the best way to understand the 

average v. end-of-year rate base issue is to start by correctly interpreting and implementing the 

clearest of the relevant revenue requirement provisions – the reconciliation revenue requirement 

in Section 16-108.5(d)(3) – and working backward from there to the less-clear provisions. That 

section requires that the reconciliation revenue requirement reflect the actual rate base through 

the calendar year in question and not an inflated rate base pertaining to the subsequent rate year.  

Given that the statute also states that FERC Form 1 data be used and this FERC form has 

beginning and end of year figures on it (and not daily, weekly or monthly figures), the option 

that would most closely approximate the rate base over the entire “calendar year” is the average 

of the beginning and end-of-year balances.  (This issue is discussed more fully in Section 

VIII.C.1 below.) 

Working backward from this clearest of the statutory provisions, the most logical rate 

base for the initial calendar year rates (where projected capital costs are used) is an average 

projected year that mirrors the average-year reconciliation rate base required by the statute.  In 

other words, the initial FERC Form 1 rate base (end of prior year and beginning of “calendar 

year”) would be averaged with the total of that rate base plus all of the projected capital additions 
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during the relevant calendar year (100% of projected being an end-of-calendar-year calculation).  

This would eliminate what AIC alleges is a mismatch of calendar year data.  AIC Initial Brief 

p.40.  In that section of its brief, AIC focuses on the wrong year – the year rates are in effect – in 

stating what it believes is the “appropriate ratemaking policy” for the year rates are in effect.  But 

the statute does not focus on costs during the year rates are in effect but rather on the projected 

costs (and on reconciliation, the actual costs) for the calendar year prior to the year the rates are 

in effect.  Using an average-year for both calculations is more consistent with the statutory 

language and would eliminate AIC’s self-created mismatch.  So also in CUB’s initial brief 

(p.35), CUB makes a valid point that a lower interest rate/carrying cost (than weighted average 

cost of capital) could “protect ratepayers from manipulation of the projected plant addition 

amounts by Ameren” where Ameren could “produce over-collections simply by over-projecting 

such plant additions.”  Notably, using an average year for both calculations would substantially 

reduce the incentive for AIC to over-project capital additions. 

Nevertheless, the Commercial Group recognized in its initial brief that that there is no 

notwithstanding anything that may be to the contrary language in the non-reconciliation portion 

of the statute and the Commission accordingly has more discretion to decide how to set the initial 

rates than the reconciliation rates.  Also, unlike the after-the-fact actual costs used for 

reconciliation, projections of capital costs are by their nature uncertain and it may make sense in 

simplifying the process for all projected capital costs to be included in the calculation for setting 

initial rates – subject to reconciliation with actual costs in the statutory “calendar year.”  Of 

course, this interpretation is more favorable to AIC in that the initial rate base would be inflated 

to include all of the projected capital investment and this would allow AIC to earn a return on all 

of that investment throughout the subsequent year when rates are charged.  Thus, all the benefit 
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of the doubt in projections would be given to AIC.  Further, when the reconciliations take effect 

to return the rate base to what the rate base would have been if all the actual cost information had 

been known, rates would bump up again to include all of the projected capital additions for the 

subsequent calendar year. Once again, AIC would be given all of the benefit of the doubt in 

projections for that next calendar year and throughout the next rate year earn a return on all of its 

projected investment made during the previous calendar year, even though its rate base levels 

during that year would actually have been lower.  AG/AARP witness Brosch calculated that AIC 

would thereby earn approximately $4.4 million per year in excess revenues above the calendar 

year cost.  AG/AARP Ex. 1.0 at 9-10.  This excess revenue would continue year by year as rates 

would bump up each year to include all of the projected capital additions. 

The best approach is to set the initial rates with an average-year that mirrors that of 

reconciliation rates.  But if the Commission uses its discretion to include all prudent projected 

capital costs in initial rates, AIC’s argument should be rejected that this somehow harms AIC. 

VIII. FORMULA RATE TARIFF  

C. Contested Reconciliation Issues 

  1.   Year End or Average Rate Base 

 As mentioned in Section II.C.8 supra, the reconciliation revenue requirement in Section 

16-108.5(d)(3) is the best starting place for interpreting and implementing the formula rate 

statute.  Thus, the legislature used the phrase notwithstanding anything that may be to the 

contrary to provide a pole star for the Commission to implement the statute correctly.  That 

section requires that the reconciliation revenue requirement reflect the actual rate base through 

the calendar year in question and not an inflated rate base pertaining to the subsequent rate year.  

Given that the statute also states that FERC Form 1 data be used and this FERC form has 
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beginning and end-of-year figures on it (and not daily, weekly or monthly figures), the option 

that would most closely approximate the rate base over the entire “calendar year” is the average 

of the beginning and end-of-year balances. 

AIC would confuse the Commission by focusing on the year rates are in effect, but the 

statute simply does not follow this framework.  AIC starts by employing a one-sided argument 

that because the phrase “average-year” does not appear in Section 16-108.5(d)(3), the legislature 

did not intend for an average rate base to be used for reconciliation purposes.  AIC Initial Brief, 

p.95.  ComEd presented this same argument in its formula rate proceeding and the Commission 

soundly rejected it.  See ComEd Rate Order, p.16.  In doing so, the Commission pointed out that 

the phrase “end-of-year” also does not appear in the formula rate statute.  Id. at 18.  Such a 

contrary argument by AIC must also be rejected because the statute clearly provides that 

notwithstanding anything that may be to the contrary, the actual rate base cost through the 

calendar year must be reflected in the reconciliation revenue requirement, not some rate base 

amount that exceeds actual. 

That the Commission must ensure that actual costs throughout the year are reflected in 

the reconciliation revenue requirement is made even more clear by IIEC’s important point – that 

under the formula rate statute, “Ameren’s revenues (what customers pay) are not reconciled to its 

actual costs.”  IIEC In. Brief, p.8.  Instead, the “statutory reconciliation is of only the ‘revenue 

requirement [based on projected costs] effect in rates’ and ‘what the revenue requirement would 

have been had the actual cost information for the applicable calendar year been available at the 

filing date.’”  Id.  The safeguard for ratepayers (beyond the loose earnings collar) is for the 

reconciliation rate base not to be inflated beyond the rate base that actually existed through the 

statutory “calendar year.”  Instead, an average rate base should be employed for reconciliation. 
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  2.   Interest Rate on Under/Over Collections 

AIC argues that the simple term “with interest” in subsection 108.5(c) somehow must be 

interpreted as requiring the weighted average cost of capital (“WACC”).  AIC In. Brief p.102.  

AIC also claims that any reconciliation rate other than WACC would “require AIC to alter its 

capital structure” (p.103), would “adversely impact the Company’s creditworthiness” (p.106), 

and “reconciliation amounts … require permanent financing” (p.104).  These arguments fail for a 

number of reasons, not the least of which being that they are based on AIC’s faulty interpretation 

of the rate base portion of the statute, as discussed supra.  

First, the plain language of subsection 108.5(c) goes against AIC’s interpretation.  The 

term “interest” is a term typically applied to debt and not to equity.  Thus, a creditor earns 

interest on a loan but an investor does not earn interest on stock.   

Second, with respect to rate base AIC argues that because the legislature has used the 

word “average” in the Public Utilities Act, the absence of the word “average” in the formula rate 

statute has some special significance.1  But the Public Utilities Act specifically uses the phrase 

“with interest” to mean a simple interest rate and not WACC.  Thus, 220 ILCS 5/9-252.1 

provides that for billing errors “the utility shall refund the overcharge with interest … at a rate 

prescribed by rule of the Commission” (emphasis added).  The specific rule of the Commission 

implementing this statutory requirement is Rule 280.75, which provides that for such erroneous 

overcharges the “rate of interest shall be the rate as established by the Commission to be paid on 

deposits ….”  By AIC’s own argument then, the term “with interest” in the formula rate statute 

should be interpreted consistent with Staff’s original position (ICC Staff In. Brief, p.58) – as the 

interest rate on customer deposits.  At a minimum, it should not be at WACC.   

                                                 
1  AIC Initial Brief pp.95-97.  Ironically and contrary to reason, according to AIC the absence of the phrase 
“end-of-year” in the same formula rate statute somehow has no such significance. 
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Third, as demonstrated in Section II.C.8 supra, under the Commission’s interpretation in 

the ComEd Rate Order, the utility earns its WACC on an inflated rate base (100 percent of its 

prudent end-of-year projected capital cost) during each rate year and the later reconciliation back 

to actual “calendar year” average rate base would be done at a lower weighted cost of debt.  

These facts turns AIC’s argument on its head (that AIC is being unfairly harmed) in that AIC 

richly benefits from this interpretation at ratepayers’ expense. 

Fourth, contrary to AIC’s claim that the reconciliation would always show an under-

collection (id.), the reconciliation amount could show either an under or over-collection.  

Operating expenses may offset the inflated rate base on which initial (pre-reconciliation) rates 

are based but at this point it is anyone’s guess which side of zero will be the actual reconciliation 

amount.  This is the situation found in rate riders where simple interest rates are often used for 

reconciliation (and not WACC). 

Fifth, AIC’s own brief (p.104) provides that any reconciliation financing (whether from 

ratepayers or from AIC) is not permanent but instead for a period of less than two years.  This 

was the very basis for the Commission’s decision in the ComEd Rate Order (p.166) to use a 

hybrid interest rate (between short-term and long-term debt) for a one to two-year reconciliation 

period. 

For all these reasons, the reconciliation interest rate should not be at WACC, but rather at 

a short-term rate or the hybrid rate the Commission adopted in the ComEd Rate Order.   
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X. CONCLUSION 

WHEREFORE, the Commercial Group respectfully requests that the Administrative Law 

Judges propose and the Commission order the relief requested herein and in the Commercial 

Group’s initial brief. 

Respectfully submitted this 25th day of July, 2012. 
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