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I. INTRODUCTION 

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the 

“Company”) submits this Reply Brief on Exceptions to the Briefs on Exceptions (“BOEs”) filed 

by Staff of the Illinois Commerce Commission (“Staff”), AARP, the Office of the Illinois 

Attorney General (“AG”), the City of Chicago (“City”), the South Austin Coalition Community 

Council and Community Action for Fair Utility Practice (collectively referred to as Low Income 

Residential Customers (“LIRC”)), and the Citizens Utilities Board (“CUB”), City, and AG, 

collectively, as the Governmental and Consumer Intervenors (“GCI”), to the Proposed First 

Notice Order (“Proposed Order” or “PO”) issued by the Administrative Law Judge (“ALJ”) on 

June 6, 2012.  As with all prior briefs, Nicor Gas has organized this Reply Brief on Exceptions 

based on the section numbers contained in the proposed Part 280 rule. 

II. SUBPART A: GENERAL 

A. Section 280.10 Exemptions 

1. Response to GCI 

GCI takes exception to the Proposed Order’s rejection of its proposal to limit any 

exemptions granted by the Illinois Commerce Commission (“Commission”) to one year, which 
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proposal was also rejected by Staff.  GCI BOE at 2-4; PO at 21; Agnew/Howard Reb., Staff 

Ex. 2.0, 3:53-4:71.  GCI’s exception lacks merit and should not be adopted.  GCI’s proposed 

additional language is overbroad and unnecessary.  The proposal to automatically require annual 

approval of any waiver is unreasonable and inefficient.  Waivers are sometimes, if not typically, 

based on facts that are not expected to change for the foreseeable future.  If such facts justify an 

exemption, there is no basis to require annual approval.  If the Commission is presented with 

facts demonstrating that an exemption is needed on a short term or temporary basis, then the 

Commission can condition or limit that exemption as appropriate.  The modifications proposed 

by GCI and rejected by Staff and the Proposed Order should be rejected by the Commission. 

B. Section 280.15 Compliance 

1. Response to GCI 

GCI takes exception to the Proposed Order’s reasonable determination to “require 

implementation of each requirement [in the new Part 280] as quickly as reasonably practicable, 

but in no event later than 24 months from the date of the effectiveness of the rules, and that each 

utility will be required to post and update a ‘checklist’ on its website so that the public can be 

informed when the utility has brought itself into compliance with each new requirement of Part 

280 as rewritten.”  GCI BOE at 4-10; PO at 32.  GCI’s exception is unreasonable and contrary to 

the evidence in this proceeding.  The Proposed Order correctly found based on the record 

evidence “that conforming utility systems to these rules will be expensive and time consuming.”  

Id.; see also Grove Dir., Nicor Gas Ex. 2.0, 7:145-9:188; Grove Reb., Nicor Gas Ex. 4.0, 16:359-

17:379; Lukowicz Dir., Nicor Gas Ex. 1.0, 4:65-71.  Time to conduct the work needed to come 

into compliance with the new requirements that are ultimately adopted in the new rule is 

appropriate and necessary. 
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Nicor Gas submitted detailed testimony by Ms. Sharon Grove, who has extensive 

information technology (“IT”) expertise, explaining the need for time to implement various 

provisions of the draft rule.  See Grove Dir., Nicor Gas Ex. 2.0, 7:145-9:188; Grove Reb., Nicor 

Gas Ex. 4.0, 16:359-17:379.  No witness with IT expertise opposed this testimony.  Adoption of 

a new Part 280 by the Commission will impose new and additional requirements on utilities that 

will require substantial IT and business process changes to implement.  Grove Dir., Nicor Gas 

Ex. 2.0, 7:145-9:188.  For instance, with respect to the low-income customer sections of the 

proposed rule, Nicor Gas would engage in conceptual design, coding, testing and incorporation 

of these changes into the Company’s existing systems.  This is no small undertaking.  Moreover, 

the Company must be sure these changes do not disrupt other related systems.  Further, Nicor 

Gas would need to develop the appropriate business processes to communicate, both internally 

and externally, the rule changes and how they will be applied to customers.  Id., 8:164-80.   

The new requirements that Nicor Gas and other utilities would need to comply with will 

not be established until the new rule is formally adopted pursuant to the rulemaking process.  

Accordingly, the process of making the required IT and business process changes cannot be 

conducted in advance of adoption of the final new rule.  Thus, it is appropriate and necessary for 

the proposed rule to contain a provision allowing adequate time for utilities to come into 

compliance with the new rule by making necessary IT and business process changes.  Id.  The 

record establishes that 24 months is a very conservative estimate of the time needed to make 

necessary changes.  Grove Reb., Nicor Gas Ex. 4.0, 16:367-17:379.  GCI’s proposed exception 

to the Proposed Order is unreasonable, contrary to the evidence, and should be rejected. 

The concerns of Nicor Gas and other utilities here are reasonable and legitimate, and 

were properly and reasonably acknowledged by the Proposed Order.  GCI mischaracterizes this 
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issue as one involving delay.  There is real, expensive, and time consuming work to be 

conducted to make the changes that will be required by new Part 280.  GCI’s assertion of delay 

is a mischaracterization that is akin to claiming that the construction of every building is 

“delayed” because it takes some period of time to actually build the building.  This is simply 

incorrect.  Nor is the request for time to implement new requirements based on some plan to 

discriminate on implementation.  As indicated in Nicor Gas’s Reply Brief, Nicor Gas intends to 

implement all provisions on a comparable basis and would not object to adding a requirement 

that utilities must implement all provisions that require it to modify its existing IT and business 

processes on a comparable basis so as not to give a timing preference unrelated to the scope or 

amount of work to be performed to one provision over another.  Nicor Gas Reply Brief (“RB”) at 

9. 

For all the foregoing reasons, GCI’s proposed exception should not be adopted. 

2. Response to Staff 

Staff takes exception to the Proposed Order’s adoption of a 24-month time frame for 

utilities to come into full compliance with the new rule, and suggests a 12-month time frame as a 

compromise.  Staff BOE at 2-3.  Nicor Gas appreciates Staff’s movement on this issue, but the 

uncontested record evidence in this proceeding establishes that 24-months will be needed to 

implement IT changes required by the new requirements of the rule.  Nicor Gas is open to 

working with Staff on its implementation schedule, but Staff’s exception is not supported by the 

record and should be denied.  
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III. SUBPART B: APPLICATIONS FOR UTILITY SERVICE 

A. Section 280.30 Application 

1. Subsection (b) 

a. Response to GCI 

GCI takes exception to the Proposed Order’s decision to not adopt GCI’s proposal to 

automatically require an extensive list of disclosures at the time of each application.  GCI BOE 

at 11-14; PO at 53.  The proposed rule already requires such information to be provided on the 

utility's website and “to applicants or customers who request a copy.”  PO, Attachment 1, 

Section 280.30(b).  There is no reason to require utilities to read a long list of provisions to all 

applicants, regardless of whether the individual applicant is interested in those provisions.  Such 

a requirement is not necessary, and would be inefficient and wasteful for both the utilities and 

applicants.  Staff’s proposed notice provisions adopted by the Proposed Order provide for 

reasonable and appropriate notice, and GCI’s exception should be rejected. 

2. Subsection (c) 

a. Paragraph (2) - Third Party Applications 

i. Response to Staff 

Staff takes exception to the Proposed Order’s adoption of language that – although 

generally prohibiting a utility from collecting for service instituted pursuant to a third-party 

application where the authority of the third-party has not been verified – provides for a 

“rebuttable presumption” of authorization for a named customer who resides and receives mail at 

the service/billing address.  Staff BOE at 6-7.  Staff argues that it is improper to limit a 

complainant’s right to complain about billing responsibility to a six month time frame when 

Section 9-252.1 of the PUA provides for two years.  Id. at 7.  The problem with Staff’s argument 

is that the language adopted by the Proposed Order does not limit a complainant’s right to 
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complain to six months as asserted by Staff.  The Proposed Order merely adopts a “rebuttable 

presumption” that a named-customer who lives and receives mail at the service address for six-

months without contesting bills authorized the third-party application.  This simple evidentiary 

presumption is reasonable, logical, and fair.  

Moreover, like the current rule, the language adopted by the Proposed Order comports 

with the common law principle of quantum meruit recovery.  Quantum meruit is a form of 

implied contract created as a matter of law based on the well-established principle that no one 

should be permitted to unjustly enrich himself at another's expense.  Gary-Wheaton Bank v. Burt, 

104 Ill.App.3d 767, 775 (2nd Dist. 1982).  Quantum meruit literally means “‘as much as he 

deserves.’” Rohter v. Passarella, 246 Ill.App.3d 860, 866 (1st Dist. 1993), quoting Black's Law 

Dictionary 649 (abr. 5th ed.1983).  “The common law adopted the term to describe a cause of 

action which seeks to recover the reasonable value of services which have been nongratuitously 

rendered, but where no contract exists to prescribe exactly how much the [plaintiff] should have 

been paid.” Rohter, 246 Ill.App.3d at 866.  In general, a party can recover under quantum meruit 

upon a showing “that: (1) he performed a service to benefit the defendant, (2) he did not perform 

this service gratuitously, (3) defendant accepted this service, and (4) no contract existed to 

prescribe payment for this service.”  Installco, Inc. v. Whiting Corp., 336 Ill.App.3d 776, 781 (1st 

Dist. 2002), citing Canel & Hale, Ltd. v. Tobin, 304 Ill.App.3d 906, 913 (1st Dist. 1999).  

Quantum meruit is neither new nor novel, but rather has “a long and vigorous history in Illinois 

jurisprudence.”  K. Miller Const. Co., Inc. v. McGinnis, 394 Ill.App.3d 248, 256 (1st Dist. 2009); 

Aff’d. in Part and Rev. in Part 238 Ill.2d 284 (2010) (Affirming ruling regarding quantum meruit 

claim.). 
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The Commission’s existing rule comports with the longstanding principle of quantum 

meruit recovery by providing “that users will be responsible for paying for their use.”  83 Ill. 

Adm. Code 280.50(d).  The new rule language adopted by the Proposed Order similarly 

acknowledges that, absent contrary proof that no authorization was granted, customers processed 

through a third party application cannot avoid their obligation under applicable utility tariffs to 

pay for utility service they actually receive and use without contacting the utility to contest 

billing if they are a named-customer residing and receiving mail at the service address. 

For all the foregoing reasons, Staff’s exception to the Proposed Order should be denied.   

3.  Subsection (d) 

a. Response to GCI 

GCI takes exception to the Proposed Order’s resolution of the identification that may be 

required of an applicant.  GCI BOE at 14-17; PO at 68.  Contrary to GCI’s argument, the 

Proposed Order’s decision to allow utilities to require a government issued picture ID is 

reasonable and should be retained in the rule.   

The proposed rule needs to provide adequate protection for confirming an individual’s 

identity.  Identity theft is a national issue confronting consumers, businesses and utilities 

everywhere.  For Nicor Gas, and presumably other Illinois utilities, identity theft occurs when 

fraudulent information is provided at the time service is requested.  One tactic of identity thieves 

is to establish utility service under a fraudulent name so that consumer credit then can be 

obtained under the fraudulent name.  Lukowicz Dir., Nicor Gas Ex. 1.0, 10:205-10. 

In Nicor Gas’ experience under the current application process, over 70% of applicants 

can be verified using available online services from the credit industry without the need for 

physical identification.  However, when a red flag is raised – such as when an applicant provides 
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inconsistent information or is unable to provide any information -- that physical proof of 

identification is requested.  With the growth of identity theft, the Federal Government in 2007 

established new regulations on banks, businesses and utilities that place responsibility for 

spotting potential identity theft and refusing service to the identity thieves.  These regulations are 

known as the “Red Flag Rules.”  See 12 CFR § 222.90 et seq.  It is imperative that when 

identification is requested, the required identification is adequate to provide reasonable proof of 

identity as well as comply with the Red Flag Rules.  Lukowicz Dir., Nicor Gas Ex. 1.0, 10:218-

11:227. 

Asking for a government issued photo ID after the applicant has already provided 

inconsistent or incorrect information is both prudent and reasonable.  The requirements adopted 

by the Proposed Order compare favorably to the identification requirements imposed when 

applying for a driver’s license:  the State of Illinois requires four forms of identification when 

applying for a driver’s license -- including the originals of documents for identification, along 

with a written signature on one document.  Lukowicz Dir., Nicor Gas Ex. 1.0, 11:233-48; Nicor 

Gas Ex. 1.1. 

As explained above, the physical identification of an applicant only occurs when Red 

Flags exist and an applicant has been unable to prove identity using any other alternative.  When 

identification is required (which is only 30% of the time for Nicor Gas), physical identification is 

the last step in the process.  In those situations, it is imperative that the rule allows a utility to 

require an applicant present identification that will permit effective verification of the applicant’s 

identify.  Lukowicz Dir., Nicor Gas Ex. 1.0, 12:249-58.  GCI’s arguments against the 

identification requirements adopted in the Proposed Order do not address the issues and concerns 

supporting such requirements.  See Nicor Gas Initial Brief (“IB”), pp. 28-33.  The issue is not 
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mere continuation of existing practices, but rather the ability of utilities to reasonably verify the 

identity of applicants consistent with applicable laws.   

4. Subsection (e) 

a. Response to GCI 

GCI takes exception to the Proposed Order’s rejection of its proposal to require a utility 

to restore service after disconnection without payment of previous debts to the utility.  GCI BOE 

at 15-17; PO at 72.  Paragraph (2) of Section 280.30(e) addresses an application by a former 

customer with a past due debt.  The former customer subject to paragraph (2) will have already 

received all applicable opportunities under the rule to enter into and complete one or more 

payment arrangements.  The Proposed Order addresses the issue correctly, providing that where 

a former customer has an uncured delinquent balance that ultimately resulted in disconnection of 

service, the former customer cannot unilaterally go back to square one and obtain an additional 

new payment arrangement by simply re-applying for service.  GCI’s proposal would provide a 

former customer with a past due debt the right to reestablish service by entering into yet another 

payment arrangement for the past due debt.  No basis for imposing additional uncollectible risks 

through an additional mandatory payment arrangement provision has been offered.  GCI’s 

proposal is unreasonable on its face and would clearly lead to additional uncollectible costs.   

GCI’s proposal is unreasonable and must be rejected. 

5. Subsection (j) 

a. Response to GCI 

GCI takes exception to the service activation timelines adopted by the Proposed Order.  

GCI BOE at 17-20; PO at 78.  Staff’s service activation timelines adopted by the Proposed Order 

are reasonable and should be adopted by the Commission.  The timelines adopted by the 
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Proposed Order strike a fair and necessary balance between what can reasonably be achieved by 

utilities and the logical desire for expedient service activations.  See Staff IB at 19-20; Staff Ex. 

2.0 at 23-25. 

Once an applicant becomes eligible for service, Nicor Gas is committed to establishing 

service as rapidly as possible.  However, shortening the maximum time frame as proposed by 

GCI would require more personnel and impose additional costs on customers with minimal or no 

benefit.  Id., 23:518-22.  Further, the safety issues associated with initiating service for a gas 

customer, such as the need to light pilots on gas appliances, require site visits and access to 

customers’ facilities.  Id.; Agnew/Howard Reb., Staff Ex. 2.0, 25:555-57.  GCI’s proposal is not 

reasonable and should be rejected. 

IV. SUBPART C: DEPOSITS 

A. Section 280.40 Deposits 

1. Subsection (b) 

a. Paragraph (2) 

i. Response to GCI 

GCI takes exception to the Proposed Order’s language for disclosures to be made in 

connection with assessment of a deposit in Section 280.40(b)(2), contending that the disclosures 

should include the right to enter into a deferred payment arrangement (“DPA”) under proposed 

Section 280.40(e)(2).  GCI BOE at 20-21; PO at 93.  GCI misreads or misrepresents Section 

280.40(e)(2).   

GCI argues that a customer has the right and option to avoid paying a deposit based on 

past due utility bills pursuant to proposed Section 280.40(e)(2).  GCI BOE at 20.  While 

customers can avoid a deposit for past due amounts if they have entered into a DPA, GCI’s 

argument is incomplete and ignores the language in Section 280.40(e)(2) which requires the 
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customer to enter into the DPA “prior to the assessment of the deposit.”  If a customer’s 

delinquency has reached the point of notice of a deposit being issued without having previously 

entered into a payment arrangement, it is too late to avoid the deposit by entering into a deferred 

payment arrangement at that time.  GCI’s argument would render meaningless the language 

requiring a DPA to be entered into “prior to the assessment of a deposit” and should be rejected.   

The major purpose of a deposit is to protect against the risk of non-payment.  The 

Proposed Rule recognizes that those customers who have proactively addressed their 

delinquency represent a lower risk relative to customers who have not proactively addressed 

their delinquency.  The additional notice proposed by GCI is inappropriate, contrary to the 

language of the rule, and should be rejected. 

It is also worth noting that earlier in the proceeding GCI incorrectly contended that there 

was a right to enter into a deferred payment arrangement for a deposit under Section 280.120.  

See GCI Ex. 5.1, p. 14.  As indicated by Nicor Gas in its Initial Brief, the time period for paying 

a deposit is set forth in Sections 280.40(f) and 280.45(b)(4) of the proposed rule.  Nicor Gas IB 

at 43.  Similarly, the proposed language for DPAs in Section 280.120 allows DPAs for past due 

deposit amounts, but are not an initial deposit payment option.   

2. Subsection (d) – Applicant deposits 

a. Paragraph (3) 

i. Response to GCI 

GCI takes exception to the Proposed Order’s rejection of GCI’s proposal to eliminate the 

Commission-approved practice of allowing a utility to require a deposit if a residential 

applicant's credit score fails to meet the minimum standard of the credit scoring system described 



 

12 

in the utility's tariff.  GCI BOE at 21-26; PO at 96.  GCI’s exception is not supported by the 

record, is contrary to recent Commission rulings, and should be rejected. 

Section 280.40(d)(3) of the proposed rule allows a utility to require a deposit if “[t]he 

residential applicant's credit score fails to meet the minimum standard of the credit scoring 

system described in the utility's tariff,” continuing the current Commission authorized practice in 

Illinois.  PO, Attachment 1, Section 280.40(d)(3).  GCI’s proposal to delete this criterion is not 

reasonable.  Good business practice supports the use of credit scoring to assess a new applicant’s 

ability and propensity to pay his/her bills.  Lukowicz Reb., Nicor Gas Ex. 3.0, 32:758-33:767.  It 

is a proven practice that should continue to be incorporated into the turn-on process.  Id.  Neither 

GCI nor any other party presented any reasonable explanation as to why such a generally-

accepted method for evaluating new applicants is problematic.  Id.  GCI witness Ms. Alexander’s 

unexplained and unsupported assertion that credit scoring provides “no indication of risk of non-

payment for utility bills” is belied by the ubiquitous use of credit scoring by businesses to assess 

payment risk.  Alexander Sur., GCI Ex. 5.0R, 19:420-21.   

Ms. Alexander’s assertion is also directly contrary to the Commission’s explicit findings 

approving the use of credit scoring under the current rule: 

The Commission concludes that the Utilities have demonstrated the need for the 
proposed amendment to Part 280 that would allow utilities to utilize a credit 
scoring assessment method for requiring deposits from residential service 
applicants.  Nicor Gas' pilot credit scoring program has resulted in a substantially 
reduced bad debt expense.  The Utilities have demonstrated the importance of 
early identification of applicants with high credit risk since a significant portion of 
their uncollectible expense is attributable to customers who had service for less 
than 12 months.  The implementation of credit scoring programs, which must 
comply with the provisions of the Fair Credit Reporting Act and the Equal Credit 
Opportunity Act, should result in early identification of applicants with high 
credit risk. 

The reduction of utilities' bad debt expense can also be beneficial to their 
conscientious paying customers.  Bad debt expense is a component of the utilities' 
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revenue requirement.  If a utility files a rate case with the Commission, the 
reduction in bad debt expense would be reflected in its rates. 

Central Illinois Public Service Company (AmerenCIPS), Union Electric Company (AmerenUE), 

Central Illinois Light Company, Commonwealth Edison Company, Illinois Power Company, 

MidAmerican Energy Company, Northern Illinois Gas Company d/b/a Nicor Gas Company, 

North Shore Gas Company, and The Peoples Gas Light and Coke Company, Docket No. 01-

0644 at 10 (Order Dec. 11, 2002).  GCI’s witness provided no basis in evidence or otherwise to 

depart from the Commission’s original determination in this regard. 

Finally, GCI’s proposal ignores recent developments that highlight the importance of 

following prudent and reasonable business practices to minimize uncollectible expense.  The 

recently enacted provisions of the Public Utilities Act authorizing uncollectible expense riders 

provide that the Commission “shall review the prudence and reasonableness of the utility's 

actions to pursue minimization and collection of uncollectibles ….”  220 ILCS 5/19-145(c); 220 

ILCS 5/16-111.8(c).  GCI’s proposal to remove an important tool to minimize uncollectible 

expense (i.e., deposits for applicants not meeting minimum credit scoring standards) is contrary 

to this new statutory requirement.  Part 280 must be consistent with this legislative mandate. 

For all these reasons, GCI’s exception lacks merit and should be rejected. 

3. Subsection (e) – Present customer deposits 

a. Response to GCI 

GCI takes exception to the Proposed Order’s decision to reject GCI’s proposal to 

eliminate the ability to assess a deposit for any customer with 24 months of service.  GCI BOE at 

26-29; PO at 101.  GCI’s proposal is not reasonable.  Prohibiting the assessment of a deposit for 

all customers who have been with a utility for two years is contrary to good business practice.  

Lukowicz Reb., Nicor Gas Ex. 3.0, 32:716-56.  There are circumstances where such a customer 
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represents a sufficient credit risk to require a deposit.  Id.  Staff recognized that a customer’s 

credit risk could change for the worse notwithstanding 24 months of service, and observed that 

current standards are not sufficiently granular with respect to deposits:  

In the current 280, the customer who pays her bill every month without fail, but 
just a little late, is treated as the same “risk” as the customer who fails completely 
fails to pay for several months.  At the same time, customers whose behavior was 
once less risky but then become high risk are granted full immunity from the late 
paying deposit under the current rule, simply by 24 months of tenure as a 
customer. While raising the logical standard on lateness, we eliminate the illogical 
standard on customer tenure. We believe our proposed rule on this subsection is 
fair to all, and should not be altered. 

Agnew/Howard Reb., Staff Ex. 2.0, 31:699-706.  A deposit prohibition after 24 months is not 

reasonable. 

As Staff notes, GCI’s proposal illogically prohibits deposits no matter how risky such a 

customer’s payment behavior becomes.  Staff IB at 27.  At the same time, Staff added additional 

customer protections to require a pattern of late payments and a delinquency that lasts over 30 

days.  Id.  The Proposed Order adopts Staff’s proposed language that strikes a proper and fair 

balance, and properly concluded that the “24 month rule is illogical ….”  PO at 101. 

For all the foregoing reasons, GCI’s exception lacks merit and should be rejected. 

b. Paragraph (4) - Credit Risks for Large Commercial and Industrial 
Customers 

i. Response to Staff 

Staff takes exception to the Proposed Order’s adoption of Nicor Gas’ proposal to allow 

utilities to assess deposits for large commercial or industrial customer for indications of financial 

insecurity in accordance with and as allowed by the terms and conditions of a utility’s 

commission-approved tariffs.  Staff BOE at 7-9.  The Proposed Order properly found, based on 
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Nicor Gas’ uncontested testimony (Lukowicz Dir., Nicor Gas Ex. 1.0, 16:359-76; Lukowicz 

Reb., Nicor Gas Ex. 3.0, 31:717-32:737), that: 

[T]he creditworthiness of large commercial customers is a significant concern for 
utilities.  The Commission disagrees with Staff’s argument that this is not the 
appropriate forum to consider this issue.  This docket specifically addresses 
billing and deposit issues and parties of record representing varying points of 
view have commented on this issue.  Because further Commission action will be 
required under tariff filings to establish the criteria and source of information used 
to determine financial insecurity, such parties will have a further opportunity for 
input. 

PO at 105.  While Staff proposes deleting this finding, it offers no basis for doing so in its Brief 

on Exceptions and this proposal should be rejected.  See Staff BOE at 7-8.  Similarly, Staff’s 

arguments regarding its own lack of expertise in this area is no reason to ignore the evidence that 

was presented or decline to address an issue of concern that is relevant to this proceeding.  As the 

Proposed Order stated, “[t]his docket specifically addresses billing and deposit issues and parties 

of record representing varying points of view have commented on this issue.”  PO at 105. 

Staff also raises a new issue and proposes, for the first time, to add a specific definition of 

large commercial or industrial customer.  Staff BOE at 7-9.  Staff’s proposal comes after the 

close of the record and without any evidentiary support.  While the number of employees may 

have some relevance to identifying large customers, there is no reason to presume that number of 

employees is the correct or only relevant criterion.  It is also possible that criteria such as demand 

or volume of consumption would be appropriate to identify large commercial or industrial 

customers.  As the Proposed Order generally notes, utilities will need to make a tariff filing 

under the proposed rule to implement a program to assess deposits against large commercial or 

industrial customers.  The precise definition of “large commercial or industrial customers” for 

each utility’s program can and should be addressed in the utility’s tariff filing. 

For all the foregoing reasons, Staff’s exceptions should be rejected. 
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V. SUBPART E: PAYMENT 

A. Section 280.80 Budget Payment Plan 

1. Response to Staff 

Staff takes exception to the Proposed Order’s acceptance of language allowing late fees 

on budget billing plans.  Staff BOE at 12-13.  Nicor Gas’ only comment on this issue is to clarify 

and note the distinction between late fees and credits/debits for interest on positive/negative 

budget plan balances.  Interest payments or charges on budget plan balances are not “late 

charges.” 

VI. SUBPART F: IRREGULAR BILLING 

A. Section 280.90 Estimated Bills 

1. Response to GCI 

GCI takes exception to the Proposed Order’s rejection of its proposed language regarding 

estimated bills.  GCI BOE at 31-6; PO at 143, 144, 146, and 148.  GCI’s arguments lack merit 

and must be rejected. 

As an initial matter, it should be noted that the extensive series of new subsections under 

Section 280.90 that GCI proposes were not presented by GCI until surrebuttal testimony.  See 

Alexander Sur., GCI Ex. 5.0R, 25:573-74; GCI Ex. 5.1, pp. 29-32.  As such, neither Staff nor 

any party had an opportunity to respond via testimony.  GCI’s last minute proposal to adopt 

extensive language from another state is overbroad and ill-suited to the current rulemaking.  As 

the summary of Staff’s position in the Proposed Order indicates: 

[W]ith its surrebuttal (filed on the same date as Staff’s Ex. 3.0), GCI called for the 
Commission to adopt what it refers to as the “plain language in the Missouri 
Public Service Commission rule” on estimated bills.  Staff disagrees that this 
proposal represents “plain language.”  The lengthy and complicated text conflicts 
strongly with Staff’s goal of a proposed rule that will be concise, accessible to 
consumers and not open to wide legal interpretations.  While Staff agrees with 
GCI that other states can provide valuable conceptual guidance to Illinois (as 
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evidenced by Staff’s acceptance of the idea from Pennsylvania above), Staff 
rejects the simple bootstrapping of excerpts from other states’ regulatory texts 
into the proposed rule in Illinois, particularly when those passages are discordant 
with Staff’s proposed rule as a whole. 

PO at 147. 

Turning to the merits of the estimated bills language, GCI’s criticism of Staff’s language 

adopted by the Proposed Order misses the mark.  Requiring an actual reading within the last 60 

days fairly and reasonably addresses this issue of estimated reads while not imposing significant 

additional expenses for separate, off cycle, field visits every time a customer starts of stops 

service.  Staff IB, pp. 45-6; Lukowicz Reb., Nicor Gas Ex. 3.0, 42:958-43:1000.  Moreover, 

many of Nicor Gas’ customers choose to have the convenience of an estimated read when 

moving.  Lukowicz Reb., Nicor Gas Ex. 3.0, 42:958-43:1000.  These customers always have the 

option of scheduling an appointment for a read or calling in their own reading.  Id.  Requiring an 

actual read within the past 60 days is a reasonable approach that promotes actual reads, facilitates 

customer options, and allows utilities to adapt existing processes to obtain more accurate 

information without unnecessary additional expense.  Id. 

GCI refers with no record citation to a widespread practice of estimating bills for many 

months on end.  GCI BOE at 31.  Putting aside the lack of record support, such a practice is not 

condoned by the proposed rule which requires an actual reading at least every second billing 

period unless the utility’s effort to do so is prevented.  PO, Appendix 1, Section 280.90(b)(1).  

The proposed rule also imposes an obligation to contact the customer to resolve the reason for 

consecutive estimated bills (id. at Section 280.90(b)(5)), and allows customer meter readings that 

may not exceed six consecutive months.  Id. at Section 280.90(c).  The proposed rule also 

requires the formula for estimating bills to be included in a utility’s tariffs (id. at Section 

280.90(e)), requires estimated reads to be labeled as such (id. at Section 280.90(f)), and prohibits 
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disconnections based on two or more consecutive estimated bills unless actual reads have been 

prevented.  Id. at Section 280.90(g).  Contrary to GCI’s assertions, these provisions are 

reasonable and appropriately address concerns regarding estimated meter readings. 

GCI also argues that estimated starting bills could potentially result in a customer paying 

for the actual usage of a prior customer.  GCI BOE at 32.  This argument is a red herring, as a 

new customer is not obligated to use an estimated read under the proposed rule.  Moreover, each 

utility’s formula for calculating an estimated reading is and will be approved by the Commission 

when reviewing utility tariffs, and will have been found to produce reasonably accurate 

estimates.  GCI presented no evidence to show that estimated reads do not produce accurate 

estimates in general or are biased in any way.  Indeed, rates in general are based upon similar 

estimates of billing determinants. 

For all the foregoing reasons, GCI’s exception and proposal regarding estimated bills 

lack merit and should be rejected. 

VII. SUBPART I: DISCONNECTION 

A. Section 280.130 Disconnection of Service 

1. Subsection (e) – Method of disconnection notice delivery 

a. Response to AG/AARP, the City, and LIRC 

The Proposed Order “disagrees with the suggestion that the rule should include language 

requiring that disconnections be preceded by an in person visit from utility personnel ….”  PO at 

189.  AG/AARP, the City, and LIRC take exception to this aspect of the Proposed Order.  See 

generally, AG/AARP BOE; City BOE, LIRC BOE at 4-5.  Nicor Gas supports the Proposed 

Order’s resolution of this issue, which adopted Staff’s recommendation.  In addition to the 

reasons supporting rejection of an in person visit noted in the Proposed Order, such a 

requirement also presents serious worker safety issues.  See Lukowicz Dir., Nicor Gas Ex. 1.0, 
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19:421-20:461.  Disconnecting service is a utility’s last resort and is obviously not an action 

desired by a customer.  Employee/customer interaction at the time of a disconnection presents 

potential safety concerns due to the possibility of confrontational interactions.  Indeed, one of the 

reasons Staff proposed amending this Section of the rule was concern over the safety of utility 

employees.  Id.; Staff Ex. 1.0, 17:379-89.  Staff observes that it did not include a direct contact 

requirement for disconnections out of a concern for worker safety, including its knowledge of 

“highly publicized attacks on utility workers” and the legislative response to elevate such attacks 

to a felony.  Staff IB, p. 66. 

Nicor Gas also notes that under Staff’s proposed rule as accepted by the Proposed Order 

customers will have a minimum of two notices prior to disconnection, including both a written 

notice and a warning call.  These notices provide a full opportunity to raise and address any 

issues that may exist.  While customers may not know exactly when utility personnel will arrive 

to effectuate a disconnection, disconnections for non-payment do not occur in a vacuum or 

without notice.  Further, as noted in the Proposed Order, utility personnel are not in a position to 

address medical or mental health questions that may arise from such a contact.  PO at 189.  The 

argument that any such issues cannot be addressed except by a last minute in-person contact 

ignores the multiple notices already required under the rule.  For all these reasons, the 

Commission should adopt the Proposed Order’s recommendation. 

2. Subsection (j) 

a. Response to LIRC 

LIRC takes exceptions to the Proposed Order’s adoption of Staff’s proposed language 

requiring a single “warning call” in connection with disconnections.  LIRC BOE at 3-4.  One 

warning call as proposed by Staff and adopted by the Proposed Order provides appropriate and 
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adequate notice.  As noted above, there are already multiple notices provided as part of the past 

due collection process.  LIRC’s exception raises redundancy concerns, is not needed, and should 

be rejected by the Commission. 

3. Subsection (l) 

a. Response to LIRC 

LIRC takes exception to the Proposed Order’s rejection of GCI’s extensive revisions to 

the provisions of Staff’s proposed rule addressing time of day and day of the week prohibitions 

and limits.  LIRC BOE at 4.  Staff and the Proposed Order took the very reasonable and balanced 

approach of requiring a utility to have customer service personnel available to address a 

customer contact at least one hour after the time of any non-business hour or non-business day 

disconnection.  There is no evidence of any abuse or problem with weekend or non-business 

hour service disconnections that would justify prohibiting such disconnections.  Utilities also 

need some flexibility to schedule and deploy their crews in an efficient and reasonable manner.  

Removing that flexibility will add costs with no corresponding benefit.  The rule should not 

prohibit scheduling flexibility provided customer protections to address reconnection are in 

place.  The proposed rule does this by mandating that customer service representative must be 

available to address customer contacts when off-hour or off-day disconnections are processed.  

LIRC’s exception should be rejected. 

B. Section 280.140 Disconnection for Lack of Access to Multi-Meter Premises 

1. Response to GCI 

GCI objects to the Proposed Order’s adoption of language regarding disconnection in the 

context of lack of access to a multi-meter premises.  GCI BOE at 36-41; PO at 205.  As Staff 

observed, utilities have had this power of disconnection under the current rule and the proposed 
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rule adds new protections for customers.  See Staff IB, p. 69.  A utility should not be barred from 

taking action relative to a multi-meter premises where it has been denied access and met the 

conditions and requirements set forth in the proposed rule.  GCI’s exception should be denied.  

The Proposed Order’s decision is reasonable and should be adopted by the Commission. 

VIII. SUBPART J: MEDICAL CERTIFICATION 

A. Section 280.160 Medical Certification 

1. Response to GCI 

GCI takes exception to the Proposed Order’s adoption of Staff’s proposed automatic 12-

month medical payment arrangement (“MPA”), contending that the rule should require 

individually negotiated MPAs.  GCI BOE at 41-8; PO at 216.  While the text of GCI’s Brief on 

Exceptions purports to only raise the 12-month payment plan issue, its proposed language raises 

other issues concerning MPAs including GCI’s proposal for self-certification.  Nicor Gas will 

address GCI’s proposal for negotiated MPA language and certain other language provided 

without supporting argument, but all of GCI’s exceptions and proposals lack merit and should be 

denied. 

GCI proposes to add a new Subsection (b) providing that customers be permitted to orally 

declare a medical certification to remain in effect for five business days.  GCI BOE at 45.  This 

recommendation is neither needed nor reasonable, and appears to serve no purpose.  Grove Reb., 

Nicor Gas Ex. 4.0, 11:250-12:256.  A medical professional should be declaring the medical 

reason justifying the need for service.  Certainly, a medical professional will be involved when 

medical emergencies arise.  Id.  The proposed rule already provides that medical professionals 

may establish the initial certification by phone call.  GCI’s proposes exception lacks merit and 

should be rejected. 
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GCI also proposes to revise Section 280.160(c) to make telephonic certification the 

default, and would require utilities to make follow-up requests for written certifications.  GCI 

BOE at 45-6.  This proposal is not reasonable or needed and should be rejected. 

GCI’s proposed language regarding negotiated MPA’s is contained in language proposed 

for insertion (but not shown as inserted language in GCI’s BOE) at the beginning of Section 

280.160(h).  GCI BOE at 47.  Nicor Gas agrees with Staff that GCI’s proposal for highly 

customized MPAs should be rejected for the same reasons the comparable provisions for DPAs 

were rejected.  Staff IB, p. 72; Nicor Gas IB, p. 77.  Nicor Gas also notes that Staff’s proposed 

default MPA provisions, adopted by the Proposed Order, provide very favorable payment 

arrangements to such customers, which provides yet another reason to reject GCI’s proposal.  

See PO, Appendix 1, Section 280.160(h). 

IX. SUBPART K: RECONNECTION 

A. Section 280.170 Timely Reconnection of Service 

1. Response to GCI 

GCI takes exception to the Proposed Order’s adoption of Staff’s proposed service 

reconnection timeframes.  GCI BOE at 48-54; PO at 221, 222.  As with service activation 

timeframes, the maximum service reconnection timeframes adopted by the Proposed Order are 

supported by the record and strike a reasonable balance between utility and customer interests.  

GCI’s assertion regarding work force reductions is not supported by any record citation and is 

not supported by its citation to Nicor Gas’s Initial Brief.  See GCI BOE at 49.  GCI’s exception 

should be denied. 
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X. GCI REQUEST FOR PERIODIC DATA REPORTING 

GCI takes exception to the Proposed Order’s adoption of Staff’s language which does not 

include the 26 additional specific data collection and reporting requirements proposed by GCI.  

GCI BOE at 54-65.  GCI’s proposal should not be adopted by the Commission. 

The Commission is the entity that regulates Nicor Gas and other Illinois utilities.  Nicor 

Gas regularly works with Staff and the Commission to respond to information requests.  

Lukowicz Reb., Nicor Gas Ex. 3.0, 55:1277-1279.  GCI has not identified any information 

problem experienced by the Commission.  To the extent any party seeks relevant information in 

connection with a Commission proceeding, there are discovery processes in place to address the 

exchange of information.  The Commission issues various reports based on information supplied 

by utilities, including the Commission’s Annual Report on Electricity, Gas, Water and Sewer 

Utilities.  Commission reports, and the information contained therein, are generally available to 

the public.  With respect to GCI witness Ms. Alexander’s reference to a report issued by the 

National Association of Regulatory Utility Commissioners’ (“NARUC”) Consumer Affairs 

Subcommittee, the report she quotes “recommend[s] a collections survey as the tool to gather the 

data.”  Alexander Dir., GCI Ex. 1.0, 15:369-70.  The NARUC report cited by GCI also discusses 

high level aggregate data on billings and uncollectible amounts much different from the detailed 

information GCI witness Ms. Alexander recommends be reported.  Lukowicz Reb., Nicor Gas 

Ex. 3.0, 55:1288-91.  There is no demonstrated need for the reporting requirements proposed by 

GCI, and Staff has not sought such information requirements in the rule.   

The data collection requirements contained in new Section 280.30(k) will provide 

information that Staff finds important but which will not be unreasonably burdensome on 

utilities.  Staff IB, pp. 21, 83.  As Staff indicated, the much broader set of data collection 

requirements proposed by GCI do not strike the appropriate balance between costs and benefits, 
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and are not needed given other provisions in the proposed rule.  Staff IB, pp. 21-22, 83; see also 

Nicor Gas IB, pp. 85-6.  The Commission should reject GCI’s proposed additional disclosures. 

GCI’s exception and proposal should be rejected. 

XI. CONCLUSION 

 Nicor respectfully requests that the Illinois Commerce Commission approve the Proposed 

Rule attached to the Proposed Order with the modifications proposed in Nicor Gas’ Brief on 

Exceptions. 
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