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INITIAL BRIEF OF UNITED STATES STEEL CORPORATION 
 

United States Steel Corporation (“U. S. Steel,” “USS” or “Respondent”) hereby files with 

the Illinois Commerce Commission (“Commission”) this Initial Brief in accordance with the 

procedural schedule established by the Administrative Law Judge (“ALJ”). 

I. INTRODUCTION  

U. S. Steel owns a steel manufacturing plant in Granite City, Illinois, known as Granite 

City Works (“GCW”).  The single issue in this initial phase of the case1 is whether, and to what 

extent, the Commission has jurisdiction over GCW natural gas and coke oven gas (“COG”) fuel 

lines, pursuant to the provisions of the Illinois Gas Pipeline Safety Act, 220 ILCS 20/1 et seq. 

(“IGPSA”) and/or the federal Natural Gas Pipeline Safety Act, 49 U.S.C. §60101 et seq.  

                                                 
1 In the ALJ’s Order Regarding Case Management, the Administrative Law Judge adopted Staff’s 

and U.S. Steel’s agreement that the initial phase of this case would be limited solely to determination of 
jurisdictional issues and that compliance issues will be addressed after the initial phase.  Administrative 
Law Judge’s Order Regarding Case Management Plan and Schedule (January 21, 2011); First Revised 
Administrative Law Judge’s Order Regarding Case Management Plan and Schedule (June 17, 2011) 
(“Case Management Order”). 
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(“NGPSA”).  The facts and the law demonstrate that those laws are not applicable and that the 

Commission does not have such jurisdiction.  Accordingly, the Commission Staff’s (“Staff”) 

claims to the contrary should be rejected. 

As one might expect with a large industrial plant, GCW covers a large area (nearly 2 

miles by 1 mile at its widest points) and has a few2 roads that run through the plant.  While the 

Commission has long regulated traditional operators of gas distribution and transmission 

systems, it has not previously regulated industrial end-user fuel lines that cross or run along a 

public road or street for short distances to move gas to various operations within a single plant.  

The historical non-regulation of fuel piping at GCW and other end users with fuel lines running 

across or along public streets for short distances is consistent with the law and public safety.  The 

“transportation” of gas -- the legal trigger for jurisdiction under the pipeline safety laws and 

regulations -- has consistently and logically been determined to end when gas reaches the end 

user.  The Commission should apply this principle here to find that GCW’s natural gas and COG 

fuel lines do not involve the transportation of gas and are not subject to the pipeline safety laws 

and regulations.  Further, such fuel lines have not generally been identified as posing any 

particular safety risk, and the facts of this case show that there is no particular safety risk or 

concern for the fuel lines at GCW.   

The United States Department of Transportation, Pipeline and Hazardous Materials 

Safety Administration (“PHMSA”), has explicitly stated it does not regulate in-plant fuel lines 

that run across public streets for short distances.3  Thus, even if the Commission were to find that 

it could exercise jurisdiction over these types of lines, it should decline to exercise jurisdiction 

                                                 
2 The plant is divided by 3 principal roads.  Edwardsville Road runs generally east and west 

through the southern portion of the plant.  20th and 21st Streets run generally north and south through the 
middle of the plant.  See Appendix A. 

3 ICC Staff Ex. 1.1, App. B, at 2. 
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consistent with PHMSA’s advice and practice.  Finally, even if the Commission were to find that 

in-plant fuel lines running across or along public thoroughfares for short distances should be 

regulated, the Commission must pass rules to begin regulation of these previously unregulated 

fuel lines in compliance with applicable laws including the Illinois Administrative Procedure 

Act, 5 ILCS 100/1-1 et seq., and the IGPSA.  Such a process is needed to give notice and 

develop a full and complete record on the implications of regulating such previously unregulated 

lines.  Moreover, such rules and regulations would be needed to define the scope of such 

regulation, and to adopt meaningful regulations for the unique short portions of pipe -- many less 

than one hundred feet in length -- that regulation of such lines would entail. 

When the Commission evaluates this issue, there are many key facts to consider: 

 The evidence in this case, including the testimony of an expert in the area of gas safety, 
clearly demonstrates that the GCW pipes over which Staff seeks to assert jurisdiction 
present an extremely low public safety risk.  Naeve Dir., USS Ex. 2.0, 3:57-61.  Indeed, 
Staff has presented no evidence of a safety risk at GCW. 
 

 The record is clear that there have been no events at GCW that would constitute a 
reportable event under state or federal pipeline safety laws. 4  Baker Dir., USS Ex. 1.0,  
37:751-54; Naeve Dir., USS Ex. 2.0, 15:317-19.  GCW only came to the attention of 
Staff by virtue of very small releases of benzene that were self-reported by GCW to the 
National Response Center to comply with the environmental laws.  Baker Dir., USS Ex. 
1.0, 35:700-702.   
 

 The piping over which Staff seeks to assert jurisdiction move gas within the boundaries 
of a single, unified steelmaking facility, through which a few streets and one highway 
run.  Id. at 3:50-51.   
 

 GCW does not engage in the “transportation of gas” or “pipeline transportation,” nor 
operate “pipeline facilities” as defined by the IGPSA or NGPSA. 
 

 GCW does not engage in the “transmission,” “distribution” or “gathering” of gas. 

                                                 
4 It is important at the outset to refute any notion that if GCW pipes are found not to be regulated 

by the Commission, then they must be “unregulated.”  GCW and the gas in its pipes will continue to face 
stringent regulation by federal and state regulators, including the United States Environmental Protection 
Agency, the Illinois Environmental Protection Agency, the Occupational Safety and Health 
Administration and the Illinois State Fire Marshall.  Naeve Dir., USS 2.0, 7:146-8:162.  
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 GCW is not in the natural gas business; it is not an operator of a public utility, local 

distribution system, or master meter system.  It does not engage in gas exploration, 
processing or transmission. 
 

 GCW does not sell or distribute gas to any other person or entity. 
 

 GCW is an end user of natural gas.  Id. at 3:60.  It also consumes coke oven gas -- a by-
product of its coke making process -- as a fuel within its manufacturing operations.  Id. at 
4:70-73. 
 

 GCW’s pipes do not transport gas in interstate or intrastate commerce.  The majority of 
the natural gas and coke oven gas consumed at GCW never even enters a fuel line in a 
public place.  Id. at 24:473- 25:501, 27:550-51. 
 
Staff’s assertion of jurisdiction here is akin to subjecting a residential customer to the 

pipeline safety regulations because the customer runs a gas line to his or her garage that is on the 

other side of a public alley behind the customer’s house.5  Staff’s claims concerning GCW’s 

natural gas and COG lines are not supported by the interpretation letter that Staff received from 

PHMSA.  See ICC Staff Ex. 1.1, App. B (the “PHMSA Letter” or “Letter”).  Staff’s written 

request for the PHMSA Letter contained materially incorrect facts, especially with respect to the 

GCW’s COG lines.  Key misstatements are representations that multiple facilities are involved 

and that the pipes cross multiple streets before the gas is ultimately consumed.  Even if the 

misstatements in the request to PHMSA are ignored, Staff has misinterpreted and disregarded the 

                                                 
5 PHMSA has stated that “[t]he definition of "service line," in § 192.3, represents the limit of Part 

192 jurisdiction over gas distribution piping. Under this definition, Part 192 jurisdiction ends at the outlet 
of a meter that measures the transfer of gas to a consumer, or at the connection to piping not owned by an 
operator through which a consumer receives gas, whichever point is farther downstream.”  PI-96-002. 

Similarly, PHMSA did not find the fact that customer-owned piping crossed a public road to be 
determinative of jurisdiction in a situation involving a “farm tap” and “customer-owned piping which 
serves a farm operation” and “crosses the township road and serves a series of mobile homes and at least 
one house, all owned by the farm corporation.”  PI-97-008.  Rather, PHMSA found that “all of the uses of 
the natural gas appear to be consistent with ancillary farm use except the one residence where the gas 
service is metered and the occupant is charged for his usage separate from the monthly rent.  Due to this 
sale of the gas, the system owner is classified as an ‘operator’ and the system would be subject to 
the requirements of 49 C.F.R. 192.”  Id. (emphasis added). 
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full scope and intent of the PHMSA Letter.  Staff misreads a fundamental point of the PHMSA 

Letter: the Letter never states that the GCW natural gas lines are subject to the pipeline safety 

regulations promulgated by DOT and adopted by the Commission, only that the regulation of 

these lines falls within the scope of the NGPSA.  PHMSA does not apply the existing pipeline 

regulations to the factual scenario presented by GCW fuel lines.  Id. at 2.  PHMSA stated only 

that it “would not object to a State regulating portions of such lines that are not on plant 

property if the State determined there was a need;” and that the Commission should “publish 

a policy” “if a State decided to begin regulating such lines.”  Staff Ex. 1.1, App. B, at 2 

(emphasis added).  Contrary to the PHMSA Letter, Staff asserts jurisdiction beyond the portions 

of the GCW piping located in public areas, never addresses a particular need for regulation of 

such lines, and does not propose to pursue or adopt a rule to begin regulating such lines.   

A finding of jurisdiction by the Commission in this case would be a dramatic departure 

from the Commission’s longstanding practice.  Since the time the IGPSA was passed in 1969, 

the Commission has not regulated in-plant piping that leaves a property for short distances (Hrg. 

Tr. at 69:13-19), which is consistent with PHMSA’s practice.6  Deciding to begin regulating 

these types of lines has the potential of covering countless more manufacturing operations in 

Illinois and other end users such as schools, imposing material costs on those entities, and 

diverting Staff resources -- all with no appreciable public safety benefit.  In sum, neither the law 

nor the evidence support a finding of Commission jurisdiction over the natural and COG lines at 

GCW. 

                                                 
6 When asked at hearing whether it regulated any other manufacturing facilities in Illinois, Staff 

cited Aux Sable as an example.  Hrg. Tr. at 73:13-17.  This assertion is not correct.  See 
Auxsable.com/us/index.htm.  The company’s website describes its facility in Illinois as a gas processing 
business, which can process up to 2.1 billion cubic feet per day of natural gas.  The plant is capable of 
extracting and fractionating approximately 102,000 barrels per day of spec NGL products (ethane, 
propane, normal butane, iso-butane, and natural gasoline). 
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II. BACKGROUND 

A. Factual Background 

GCW is an integrated steel manufacturing facility. It is a leading supplier of high-quality 

hot-rolled, cold-rolled and coated sheet steel products to customers in various industries, 

including construction, container and automotive.  GCW has an annual raw steelmaking capacity 

of 2.8 million net tons.  It is the largest single employer in Granite City, Illinois, with 

approximately 2,300 employees. Baker Dir., USS Ex. 1.0, 6:118-123. 

There are portions of GCW that perform different steps and/or roles in the plant’s 

production of steel.  Such processes can generally be identified as cokemaking, ironmaking, 

utility operations, steelmaking, hot rolling, and finishing.  Id. at 6:127-140.  All of these 

processes are owned and operated by GCW.  GCW receives natural gas from Center Point 

Energy – Mississippi River Transmission Corporation (“MRT”), an interstate pipeline. Id. at 

13:267-68.  Once GCW takes possession and control of natural gas at the plant from its interstate 

pipeline supplier, the natural gas is supplied through GCW-owned piping to each of these 

processes.  Id. at 16:305-06.  GCW is connected to MRT at two active delivery points, and two 

inactive points (which serve as contingent points in the event of a service interruption).  Id. at 

44:842-47.  All of these delivery points are located on GCW property.  The majority of the 

natural gas is delivered to GCW at delivery point “MRT-1.” Id. at 3:63. 

Almost all of the GCW-piping used to supply natural gas at the plant is located on plant 

property.  Because a few roads run through the GCW plant, small portions of the GCW-natural 

gas piping cross at most one road to reach different areas of the plant.  All portions of natural gas 

pipes located in public areas are less than one mile in length.  Indeed, all but one are simply 

portions of pipe that leave GCW-owned property to cross one road before reentering GCW-

owned property, and are less than 72 feet in length.  See USS Ex. 1.1P. 
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Coke oven gas is a by-product of the coke making process; GCW uses COG as a fuel 

source in place of natural gas.  All coke oven gas is consumed solely by processes at GCW.  

GCW’s COG piping is operated at a low pressure (20 psig).  There are some portions of the 

COG piping located in public areas immediately adjacent to GCW’s contiguous property; but 

each portion is less than one mile in length.  Baker Dir., USS Ex. 1.0, 32:661-62.  In 2010, more 

than ninety-five percent of the coke oven gas consumed at GCW did not cross a road or street or 

enter into any public area.  Id. at 27:550-51.  USS Ex. 1.2P depicts the approximate location of 

the COG piping in public areas. 

Not a single “accident” or “incident” as defined under the Commission’s pipeline safety 

rules has ever occurred in the history of Respondent’s operation of GCW.7  Naeve Dir., USS Ex. 

2.0, 15:315-322.  GCW has reported releases of small amounts of benzene from their low 

pressure COG lines, which was required solely under the applicable environmental laws.  Baker 

Dir., USS Ex. 1.0, 35:700-708.  Two such reports were made by GCW to the National Response 

Center in April 2008 and May 2008, one involving a half inch pipe hole, and the other a hole too 

small to be visually located.  Id. at 38:761- 39:782.  These reports began the chain of events that 

led to this case before the Commission.  Burk Dir., ICC Staff Ex. 1.0, 4:65-67. 

Staff requested that the Commission initiate this proceeding pursuant to Section 5 of the 

IGPSA, which reads in relevant part that “[e]ach person who engages in the transportation of gas 

or who owns or operates pipeline facilities shall file with the Commission a plan for inspection 

and maintenance of each pipeline facility owned or operated by such person as well as any 

changes in such plan, in accordance with regulations prescribed by the Commission.” 220 ILCS 

                                                 
7 Part 595 of the Commission’s Rules provides that all persons engaged in the transportation of 

gas, or who own or operate pipeline facilities, shall report accidents or incidents under the provisions of 
that Part.  83 Ill. Admin. Code Part 595.  
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20/5.  The Commission initiated this proceeding on November 4, 2010.  On December 3, 2010, 

U.S. Steel filed a special and limited appearance, explicitly contesting and objecting to the 

assertion of jurisdiction by the Commission.  Respondent has reserved its right to object to the 

jurisdiction of the Commission and is proceeding under its special and limited appearance.  The 

parties and Staff agreed and stipulated that this case presents certain threshold jurisdictional 

issues, and that this initial phase of the case would address such issues, as more fully described 

in numbered items (1)-(3) on page 6 of the Initiating Order.   

B. Overview Of Federal And State Pipeline Safety Regulation 

In 1968, Congress enacted the NGPSA, under which the United States Department of 

Transportation (“DOT”) was directed to regulate pipeline transportation of natural gas and other 

gases.8  49 U.S.C. §60102.  Specifically, the NGPSA states that it is intended to “provide 

adequate protection against risks to life and property by pipeline transportation and pipeline 

facilities” and directs DOT to “prescribe minimum safety standards for pipeline transportation 

and for pipeline facilities.”  49 U.S.C. §60102(a)(1), (2).  The regulations, among other things, 

set minimum standards for the design, construction, inspection, testing, operation, and 

maintenance of pipeline facilities, and provide for the reporting of “incidents” and “safety-

related conditions.”  49 C.F.R. Part 191.  PHMSA, one of ten agencies within the DOT, is 

responsible for implementing the federal pipeline safety program. 

Federal jurisdiction and preemption under the NGPSA applies to intrastate as well as 

interstate transportation of gas, although the NGPSA provides an opportunity for states to 

exercise regulatory authority over intrastate transportation under certain circumstances: 

                                                 
8The Act is codified as part of the Pipeline Safety Statute, 49 U.S.C. §60101 et seq.  The Pipeline 

Safety Statute also regulates the transportation and storage of liquefied natural gas (LNG) and the 
transportation of hazardous liquids (crude oil, petroleum products, anhydrous ammonia, and carbon 
dioxide).     
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The statute is clear that its jurisdiction extends to all pipeline facilities, whether 
intrastate or interstate, engaged in the transportation of gas in or affecting 
interstate or foreign commerce— i.e., to the extent of Congress's legislative 
jurisdiction under the Commerce Clause. See 49 U.S.C. §§ 1671(3), (17). 
Plaintiffs do not suggest that they fall outside that range. 

 That the “jurisdiction” of the NGPSA extends to intrastate pipeline 
facilities in certified states is demonstrated by the fact that the statute plays a 
significant role in the operation of the state's intrastate pipeline safety program 
even after certification is obtained. The statute requires certified states to report 
accidents and maintenance on intrastate facilities as well as “other information as 
the [DOT] may require,” id. at § 1674(a); it authorizes the DOT to “conduct 
whatever monitoring may be necessary of any State program established by 
certification,” id. at § 1674(c); and it authorizes the DOT to reject or revoke 
certification upon notice and a hearing if the DOT determines that the state is not 
satisfactorily enforcing compliance with the Federal safety standards, id. at §§ 
1674(a), (f). Indeed, it is the NGPSA itself which gives states such as Texas and 
Florida the opportunity to assume primary regulatory responsibility through the 
certification process, and which specifies in detail the information the states must 
submit to the agency in order to gain certification. Id. at § 1674(a). Finally, the 
states' ability under section 1674(a) to prescribe and enforce safety standards is 
not without exception; the statute expressly excludes from the certification 
scheme section 1686 (providing for federal jurisdiction for civil actions alleging 
violations of the NGPSA) and section 1687 (requiring the DOT to establish a 
“one-call notification system” to notify pipeline operators of potential safety 
hazards). Id. 

Five Flags Pipe Line Co. v. United States Dept. of Transp., Civ. A. No. 89–0119JGP, 1992 WL 

78773, at *6 (D.D.C. Apr. 1, 1992) (footnotes omitted). 

The NGPSA provides that the DOT may not prescribe or enforce safety standards and 

practices for an intrastate pipeline facility or intrastate pipeline transportation in states certified 

by the DOT.  49 U.S.C. §60105.  State pipeline safety programs must adopt the federal 

regulations which prescribe the minimum safety standards, and may adopt more stringent 

regulations for intrastate pipeline operators under state law.  Id.  States can apply to PHMSA for 

grants for up to 80% of the cost of the state’s pipeline safety program.9  49 U.S.C. §60107(a).  

                                                 
9 Illinois receives roughly one million dollars annually in pipeline safety grant funds from 

PHMSA.  Hrg. Tr. at 52:6-14. 
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PHMSA allocates grant funds based upon performance.  Id. at §60107(b).  DOT uses the grant 

funds to incentivize state responsibility for pipeline safety and to improve the performance of 

state programs.  56 Fed. Reg. 7636, 7637 (Feb. 25, 1991).  PHMSA may reject a state’s 

certification if it determines “the state authority is not enforcing satisfactorily compliance with 

applicable federal standards ….”  49 U.S.C. §60105(f). 

In 1969, Illinois adopted the IGPSA.  It required the Commission to seek federal 

certification pursuant to the NGPSA to regulate pipeline safety within Illinois, and directed the 

Commission to adopt rules “establishing minimum safety standards for the transportation of gas 

and for pipeline facilities.” 220 ILCS 20/3, 9.  The IGPSA requires that standards established by 

the Commission be at least as inclusive, as stringent, and compatible with, the minimum safety 

standards adopted by the DOT under the NGPSA.  220 ILCS 20/9.  Moreover, the standards 

adopted by the Commission must “be practicable and designed to meet the need for pipeline 

safety.” 220 ILCS 20/3.  “In prescribing such standards, the Commission shall consider: similar 

standards established in other states; relevant available pipeline safety data; whether such 

standards are appropriate for the particular type of pipeline transportation; the reasonableness of 

any proposed standards; and the extent to which such standards will contribute to public safety.”  

Id.  Pursuant to the IGPSA, as of January 1, 2011, the Commission has adopted (1) by reference, 

the standards contained in 49 C.F.R. §§ 191.1, 191.3, 191.5, 191.7, 191.9, 191.11, 191.13, 

191.15, 191.17, 191.23, 191.25, 192, 193 and 199, as its minimum safety standards for the 

transportation of gas and for gas pipeline facilities, and (2) provisions relating to reports of 

accidents or incidents by persons engaged in the transportation of gas, or who own or operate gas 

pipeline facilities.  83 Ill. Admin. Code § 590.10 and Part 595.   
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III. JURISDICTION OF THE COMMISSION OVER GCW LINES 

The single issue in this initial phase of the case is whether, and to what extent, the 

Commission has jurisdiction over GCW natural gas and COG fuel lines.  Staff’s position urges 

jurisdiction over pipelines passing through public areas, and certain unspecified pipeline system 

components on GCW property which affect these pipes.  Burk Sur., ICC Staff Ex. 3.0, 3:51-4:78.  

PHMSA has opined that GCW plant lines are subject to the pipeline safety laws only “[t]o the 

extent such lines are not on plant property,” but would not apply the federal pipeline safety 

regulations to the lines not on plant property.10  ICC Staff Ex. 1.1, App. B, at 2 (emphasis 

added).  The Commission should reject Staff’s position and find no Commission jurisdiction 

over the GCW fuel lines on the basis that the natural gas and the coke oven gas are in the 

possession and use of an end user and are not in “transportation.”  In the alternative, if the 

Commission determines it has jurisdiction over such lines, it should adopt appropriate 

regulations under the Illinois Administrative Procedures Act, 5 ILCS 100/1 et seq., or adopt 

PHMSA’s approach and decline enforcement in the absence of a public safety risk. 

A. The Pipeline Safety Laws Do Not Apply To GCW’s Natural Gas And COG 
Fuel Lines Because They Are Not Used For The “Transportation” Of Gas 

The assertion of jurisdiction over GCW’s fuel lines ignores a fundamental concept of 

federal and state pipeline safety regulation under the NGPSA and the IGPSA: what is regulated 

is the transportation of gas.11  The GCW natural gas and COG lines are in-plant piping.  They are 

                                                 
10 The PHMSA Letter states this position specifically with respect to GCW natural gas lines on 

the basis that the lines are “associated with the plant, meaning they are operated by plant personnel, run 
between plant buildings, and are less than one mile in length.”  ICC Staff Ex. 1.1, App. B at p.2.  These 
criteria also describe GCW COG lines on public property; however, as discussed infra, Staff’s request to 
PHMSA mischaracterizes the COG lines. 

11 As previously discussed, the NGPSA states that it is intended to “provide adequate protection 
against risks to life and property by pipeline transportation and pipeline facilities.” 49 U.S.C. 
§60102(a)(1)(emphasis added).  Similarly, the IGPSA directs the Commission to “adopt rules establishing 
minimum safety standards for the transportation of gas and for pipeline facilities.” 220 ILCS 20/3. 
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not used for the “transportation of gas,” which is defined as “the gathering, transmission, or 

distribution of gas by pipeline or its storage, within this State…”12  220 ILCS 20/2.03; see also 

49 C.F.R. §192.313  These terms are specifically defined by regulation, and further used by the 

regulated community to refer to specific and defined pipeline systems.  PHMSA’s website14 

describes these pipeline systems as follows: 

o Pipelines that collect products from sources, such as wells on land 
(gathering lines) or offshore, or from shipping, such as tankers for oil or 
liquefied natural gas (LNG). These systems move the product to storage, 
processing (such as treatment for gas or refining of petroleum).  

o Transmission pipelines that transport large quantities of hazardous liquids 
or natural gas over longer distances; transmission lines deliver natural gas 
to distant power plants, large industrial customers and to municipalities for 
further distribution; petroleum transmission lines deliver crude oil to 
distant refineries or refined products to distant markets, such as airports or 
to depots where fuel oils and gasoline are loaded into trucks for local 
delivery. 

o Distribution lines are a part of natural gas systems, and consist of main 
lines that move gas to industrial customers, down to the smaller service 
lines that connect to businesses and homes throughout a municipality. 

GCW’s pipes do not fall within any of these descriptions; GCW is an end user of natural gas, and 

a user of coke oven gas -- a by-product of its coke making process -- as a fuel within its 

                                                                                                                                                             
(emphasis added).  “Pipeline facilities” is defined by both the NGPSA and the IGPSA in the context of 
transportation: those facilities “used in the transportation of gas or the treatment of gas during the 
course of transportation.” 49 U.S.C. §60101(a)(3), 220 ILCS 20/2.04 (emphasis added).   

12 The definition under the IGPSA continues: “and not subject to the jurisdiction of the Federal 
Energy Regulatory Commission under the Natural Gas Act, except that it includes the transmission of gas 
through pipeline facilities within this State that transport gas from an interstate gas pipeline to a direct 
sales customer within this State purchasing gas for its own consumption.  "Transportation of gas" also 
includes the conveyance of gas from a gas main through the primary fuel line to the outside wall of 
residential premises.  If the gas meter is placed within 3 feet of the structure, the utility's responsibility 
shall end at the outlet side of the meter.” 

13 The federal regulations define the “transportation of gas” as follows: “the gathering, 
transmission, or distribution of gas by pipeline, or the storage of gas in or affecting interstate or foreign 
commerce.” 

14 “General Pipeline FAQs”, www.phmsa.dot.gov/pipeline/library.   
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operations.  Baker Dir., USS Ex. 1.0, 3:60, 4:70-73.  The majority of the natural gas and coke 

oven gas consumed at GCW never enters a fuel line in a public place.  Id. at 24:473- 25:501, 

27:550-551. 

Staff’s proposed use of the dictionary definition of the word “transmission” -- to “admit 

the passage of” -- to find Commission jurisdiction (Burk Sur., ICC Staff Ex. 3.0, 5:89-90) must 

be rejected.15  The regulations promulgated by PHMSA and adopted by the Commission already 

contain a specific definition of “transmission line”:  a “pipeline, other than a gathering line, that: 

(1) transports gas from a gathering line or storage facility to a distribution center, storage facility, 

or large volume customer that is not down-stream from a distribution center; (2) operates at a 

hoop stress of 20 percent or more of SMYS; or (3) transports gas within a storage field.”  49 

C.F.R. §192.3; 83 Ill. Admin. Code §590.10.  PHMSA has interpreted the word “transmission” 

with specific reference to this definition.  See 61 Fed. Reg. 28770 at 28772 (June 6, 1996).  

Moreover, the DOT has affirmatively stated that in promulgating certain definitions in the 

federal pipeline safety regulations, including the definition of “transmission line,” it has “defined 

those terms which are being used in a different sense than the commonly understood meaning.” 

35 Fed. Reg. 13248, 13250 (August 19, 1970). 

In determining whether the IGPSA is applicable to GCW, the Commission must ascertain 

and give effect to the “true intent of the legislature.” See Paris v. Feder, 179 Ill. 2d 173, 177 

(1997).  The Illinois Supreme Court has stated: “[i]n giving effect to legislative intent for 

purposes of statutory interpretation, the court should consider, in addition to the statutory 

language, the reason for the law, the problems to be remedied, and the objects and purposes 

                                                 
15 The consequence of accepting Staff’s use of the dictionary term of “transmission” would be to 

extend Commission jurisdiction over in-plant piping contained entirely on plant property, which Staff 
agrees is not jurisdictional.  Hrg. Tr., 46:12-15. 
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sought.”  People v. Donoho, 204 Ill. 2d 159, 171-72 (2003).  See also People v. Haywood, 118 

Ill.2d 263, 271 (1987); Paris v. Feder, 179 Ill.2d 173, 177 (1997); Holloway, 177 Ill.2d at 8.  The 

IGPSA was passed by the Illinois legislature in response to the enactment of the NGPSA.  The 

NGPSA was intended to address the growth of the natural gas industry, namely the “tremendous 

increase” in the mileage of interstate transmission lines, the increase in these lines which 

traversed populous areas, the introduction of natural gas into city transmission mains originally 

constructed for manufactured gas; and the “tremendous increase” in the number of city 

distribution mains to distribute natural gas.  H.R. Rep. No. 1390, at 9 (1968). 

The “transportation covered” by the NGPSA is “from well head to the consumer.”  Id. at 

18 (emphasis added).  The fact that pipeline regulation stops when gas reaches the consumer is 

consistent with the scope of Industry Code B-31.8, which was created by the American Society 

of Mechanical Engineers (“ASME B31.8”), and serves as the cornerstone of the federal and state 

pipeline safety laws.16  Id. at 15; see also 61 Fed. Reg. 28770 at 28772 (June 6, 1996) (referring 

to the 1992 and 1995 editions of ASME B31.8 in responding to questions regarding the correct 

interpretation of “transmission line”).  ASME B31.8 specifically provides that it does not apply 

to “piping beyond the outlet of the customer’s meter set assembly.”  ASME B31.8-2010, 

802.1(b)(3).17  While DOT identified certain shortcomings of ASME B31.8 during the enactment 

of the NGPSA, none related to this limitation in its scope.  See H.R. Rep. No. 1390, at 16 (1968). 

                                                 
16 When the DOT began developing proposals for the comprehensive minimum Federal safety 

Standards required by the NGPSA, it asked for comments on the advisability of adopting ASME 31.8, as 
it was the most widely used in the industry.  34 Fed. Reg. 18556 (November 21, 1969).  The first 
comprehensive regulations DOT adopted were derived from existing State standards, “which for the most 
part have been based on the B31.8 Code.”  35 Fed. Reg. 1112 at 1113 (January 28, 1970). 

17 This exception refers to “ANSI Z223.1/NFPA 54.”  NFPA 54 is the National Fire Protection 
Association (“NFPA”) Standard 54.  The Illinois Office of the State Fire Marshall has adopted the NFPA 
Life Safety Code into its regulations.  41 Ill. Admin. Code §100.7.  Section 8.4.3.1 of the Life Safety 
Code provides that NFPA 54 applies to the storage and handling of flammable liquids or gases. 
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Staff has conceded that a pipeline used in the “transportation of gas” must by definition 

be a gathering line, distribution line or transmission line.  Hrg. Tr. at 24:20-25:2.  The definition 

of “transmission line” is described above; “gathering line” is defined as “a pipeline that 

transports gas from a current production facility to a transmission line or main,” and “distribution 

line” is defined as “a pipeline other than a gathering or transmission line.” 49 C.F.R. §192.3.  As 

discussed below, none of the natural gas or COG lines at GCW fall within these definitions. 

1. GCW Natural Gas Lines 

The Commission’s authority does not extend to GCW’s natural gas fuel lines because 

these lines do not fall within the legal definitions of “gathering line,” “transmission line,” or 

“distribution line.”  The natural gas piping is located only in public areas which transverse 

GCW’s contiguous property, and each portion is less than one mile in length.  The GCW natural 

gas lines located in public areas fall into two categories: six individual perpendicular street 

crossings, and NG Pipe H (or what Staff has called the “South Plant Line”).  Baker Dir., USS Ex. 

1.0, 21:440-22:446.  The six individual street crossings are located as follows: two crossings on 

Edwardsville Road (one underground and one (normally closed) aboveground), two underground 

crossings on 20th Street, and two underground crossings on 21st Street.  Id.; see USS Ex. 1.1P.  

These are portions of GCW’s natural gas fuel lines that cross a single road before reentering 

GCW-owned property, and are each less than 72 feet in length.  Combined together, the six 

crossings add up to a total of approximately 380 feet.  Baker Dir., USS Ex. 1.0, 22:443-445.  

These lines are operated at 15 percent or less of SMYS.  Naeve Dir., USS Ex. 2.0, 14:283-284. 

NG Pipe H, or what Staff has referred to as the South Plant Line is approximately 2,397 feet 

(0.45 miles) long in a public area along 16th Street.  Baker Dir., USS Ex. 1.0, 22:445-446.  



 

16 

Pressure is maintained at about 50 psi in NG Pipe H for safety and operational reasons; this 

pipe’s connection to MRT-4 is normally closed.  Id.; Naeve Dir., USS Ex. 2.0, 14:291. 

None of the GCW natural gas line portions crossing a public road fall within any of the 

categories comprising the “transportation of gas.”  They are not “gathering lines” since they do 

not transport gas from a current production facility to a transmission line or main.  They are not 

“transmission lines” since they do not transport gas from a gathering line or storage facility to a 

distribution center, storage facility, or large volume customer that is not down-stream from a 

distribution center; operate at a hoop stress of 20% or more of SMYS; nor transport gas within a 

storage field.  Baker Dir., USS Ex. 1.0, 13:267-25:501.  Staff’s assertion that the “transmission 

line” definition covers GCW natural gas lines because GCW is a “large volume gas customer” 

(Burk Reb., ICC Staff 2.0, 9:198-204) is without merit.  It is contradicted by both the plain 

language of the definition (which simply means the pipe from MRT to GCW is a transmission 

line), and PHMSA’s pronouncement that the “large volume customer” marks “the end of 

transmission under the definition.”  61 Fed. Reg. 28770 at 28772 (June 6, 1996). 

Further, these natural gas lines are not distribution lines.  While the regulatory definition 

of “distribution line” appears somewhat circular; DOT was clear when it adopted the various 

pipeline definitions that it intended the definition to cover mains and service lines: “[t]he terms 

‘gathering line,’ ‘transmission line,’ and ‘distribution line’ are defined as various types of 

pipelines.  ‘Distribution line’ is further divided into ‘main’ and ‘service line.’”  35 Fed. Reg. 

13248 at 13251 (August 19, 1970).  This is consistent with PHMSA’s recent description of 

jurisdictional distribution pipelines in its 2008 proposed rules for an integrity management 

program for distribution pipelines:  “As of 2006, more than 1.2 million miles of gas mains are in 

service in the U.S. ‘Mains’ are the pipelines providing a common source of supply to a certain 
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number (often hundreds) of homes and businesses….  These mains feed over 63 million 

‘services.’  A ‘service’ is a pipe that connects to a main and delivers gas to an individual 

customer, at the meter.”  73 Fed. Reg. 36016 (June 25, 2008).  Neither of the definitions of 

“main” or “service line” describe GCW natural gas piping.  A “main” is defined as a distribution 

line that serves as a common source of supply for more than one service line; a “service line” is 

defined as “a distribution line that transports gas from a common source of supply to an 

individual customer, to two adjacent or adjoining residential or small commercial customers, or 

to multiple residential or small commercial customers served through a meter header or 

manifold. A service line ends at the outlet of the customer meter or at the connection to a 

customer's piping, whichever is further downstream, or at the connection to customer piping if 

there is no meter.”  49 C.F.R. §192.3. 

2. GCW COG Lines 

Similarly, the Commission’s authority does not extend to GCW’s COG lines because 

these lines do not fall within the legal definitions of “gathering line,” “transmission line,” or 

“distribution line.”  The COG piping is located only in public areas which transverse GCW’s 

contiguous property, and each portion is less than one mile in length.  In 2010, more than ninety-

five percent of the coke oven gas consumed at GCW did not even cross a road or street or enter 

into any public area.  Baker Dir., USS Ex. 1.0, 27:550-51.  The COG piping located in public 

areas are not “transmission lines”: they simply carry gas to other parts of GCW’s operations; 

there is no applicable “distribution center,” “storage facility,” “high volume customer” or 

“storage field.”  Further, the COG lines operate at less than 10% of SMYS.  Naeve Dir., USS Ex. 

2.0, 13:279-14:2821.  Nor are these pipes “gathering lines,” since they do not transport gas from 
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a current production facility to a transmission line or main.  Moreover, these pipes are not 

distribution lines since they do not meet the definitions of “main” or “service line.” 

Since neither the natural gas pipes nor the COG pipes are used for the “transportation of 

gas,” the Commission must find that it has no jurisdiction in this case.  The Commission 

regulates certain pipelines in favor of public safety, but its jurisdiction extends only to those 

pipelines within the scope of the IGPSA.  See, e.g., Peoples Energy Corp. v. Illinois Commerce 

Comm’n., 142 Ill. App. 3d 917, 923 (1st Dist. 1986) (“The Commission derives its power and 

authority solely from the statute creating it, and it may not, by its own acts, extend its 

jurisdiction”). 

Finally, that these lines are not jurisdictional and are properly treated as in-plant piping is 

consistent with the Commission’s treatment of a customer’s premises in the context of regulated 

public utilities.  There are several Illinois public utilities that have a definition of “premises” in 

their Commission-approved tariffs that recognize a customer has a singlepremises even if that 

property is divided by a road or highway.  Baker Dir., USS Ex. 1.0, 56:1081-57:1091.  The 

following is the specific Commission-approved language for premises in Ameren Illinois 

Company’s tariffs: 

Premises means a contiguous tract of land separated by nothing more than a 
highway, street, alley or railroad right-of-way, where all buildings and/or gas 
consuming devices located thereon are owned or occupied by a single Customer 
or applicant for gas service, or where all gas delivered thereto is utilized to supply 
one or more buildings and/or gas loads which the Company considers as 
components of a unified operation. 

Id.  The Commission should apply this same reasoning to GCW and find that the natural 

gas and COG fuel lines are located on GCW’s premises and are not used for the 

“transportation” of gas. 
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B. The PHMSA Letter Does Not Support Staff’s Assertion Of Jurisdiction 

Staff’s reliance on the PHMSA Letter to support its assertion of jurisdiction in this case is 

entirely misplaced.  The PHMSA Letter is the “agency’s current application of the regulations to 

the specific facts presented by the person requesting the clarification.”  Staff Ex. 1.1, App. B 

at 1 (emphasis added). 18 The evidence in this case provides several instances of incorrect factual 

assertions, omissions, and mischaracterizations that were contained in Staff’s written request for 

the Letter (ICC Staff Ex. 1.1, App. A, Att. 3), which materially distorted actual operating 

conditions at GCW. 19 Moreover, Staff has misinterpreted and disregarded the full scope and 

intent of the PHMSA Letter. 

1. Staff’s Request Contained Incorrect Factual Assertions, Omissions, And 
Mischaracterizations 

PHMSA’s jurisdictional opinions are based upon the facts presented in the Request; the 

record demonstrates that PHMSA had not determined whether GCW pipes were jurisdictional 

prior to its Letter.  Regarding GCW’s April 7, 2008 release report, Hans Shieh of DOT sent an 

email to Staff that stated “this is the coke gas line I was talking to you about yesterday.  It may 

be jurisdictional to you.”  USS Ex. 1.4 at 10 (emphasis added).  And a day after GCW’s May 4, 

2008 release report, in an e-mail to PHMSA and Darin Burk, Mr. Shieh states that “Darin, since 

this is an intrastate line, I cc’d you to see if you believe that this line is jurisdictional.  I told [US 

                                                 
18The PHMSA Letter does not have the force of law; it contains limiting language on its face; it 

states that interpretation letters from PHMSA “do not create legally enforceable rights or obligations and 
are provided to help the public understand how to comply with the regulations.”  Burk Dir., ICC Staff Ex. 
1.0, App. B at 1.  Nor was the PHMSA Letter authored by PHMSA legal counsel.  49 C.F.R. §190.11 
provides for the “Availability of informal guidance and interpretive assistance” from PHMSA to “small 
operators and others,” including written interpretations from (1) the Office of Pipeline Safety at PHMSA 
(for regulatory interpretation, response to a question, or an opinion concerning a pipeline safety issue); or 
(2) to the Office of the Chief Counsel, PHMSA (for questions involving federal pipeline safety law). 

19 U.S. Steel requested the opportunity to participate in Staff’s request for PHMSA’s guidance; its 
offer was rejected by Staff.  USS Ex. 1.5, at 2-3. 
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Steel] that someone from the state may contact them to discuss the issue of jurisdiction.”  USS 

Ex. 1.4 at 1 (emphasis added).  Mr. Burk’s testimony (Hrg. Tr. at 61:18-20) that Mr. Shieh’s 

affirmative assertion of state pipeline safety jurisdiction was contained in the statement that the 

pipe was an “intrastate line” is contradicted by a plain reading of Mr. Shieh’s message.20  Mr. 

Burk could recall no other specific facts supporting Staff’s claim that PHMSA had concluded 

that the state had jurisdiction, other than a vague recollection to which he could not swear.  Hrg. 

Tr. at 62:8-9. 

The testimony of U.S. Steel witness Gregory Baker identifies several instances where 

Staff’s Request contained materially incorrect factual assertions, material omissions, and 

mischaracterizations.  The Request mischaracterized GCW as multiple facilities21 rather than a 

unified integrated steel mill located on contiguous property, with each tract of land separated by 

no more than a road or street.  Baker Dir., USS Ex. 1.0, 39:791-793.  The Request also 

incorrectly describes GCW coke oven gas as produced in one GCW facility, “transported to 

downstream facilities” for processing and then “transported by pipeline to the point at which it 

will be burned.”  Staff Ex. 1.1, App. A at 3.  Coke oven gas is not transported to another GCW 

facility for processing and burning.  All portions of the GCW COG piping start after 

compression at the COG distribution center located on GCW property south of Edwardsville 

Road.  The vast majority of COG is consumed on GCW property without ever crossing a GCW 

property line or public area.  Baker Dir., USS Ex. 1.0; 43:819-824.  The Request also incorrectly 

describes GCW’s natural gas lines as a situation “in which the interstate pipeline tap, along with 

                                                 
20 The emails from Mr. Shieh contradict Staff’s April 2, 2009 letter to GCW which asserted that 

“Mr. Shieh identified the pipeline as an intrastate line falling under ICC regulatory jurisdiction.”  Burk 
Dir., ICC Staff Ex. 1.0, App. A, Att. 4 at 1. 

21 The Request describes GCW pipes as being “in the vicinity of [U. S. Steel’s] Granite City 
Works … steelmaking complex …” which “consists of a number of facilities separated by one State 
highway and several public streets ….”  Staff Ex. 1.1, App. A at 1.  
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any metering and pressure regulation, is located inside the property line of the factory, but the 

system piping leaves the factory property and enters governmental property (that is a public 

street or highway) six times before finally entering the portion of the property on which the 

natural gas is consumed.”  Staff Ex. 1.01, Attachment A at 2.  Most of the natural gas at GCW is 

consumed without ever crossing a public road or area, and the only delivery point receiving any 

amount of natural gas that actually travels across a public road or area is through MRT-1 (NG 

Pipe B). Baker Dir., USS Ex. 1.0, 45:868-77.22  Finally, Staff’s Request inaccurately states that 

“[t]he fourth tap is off of a separate MRT/CenterPoint transmission line and that tap location is 

not on USS GCW property.  This fourth tap provides natural gas to a pipeline, (‘South Plant 

Line’) that supplies the ‘South Plant’ portion of the facility.”  Staff Ex. 1.01, Attachment A at 2.  

The MRT-4 delivery point is located inside a GCW owned-building located on private property.  

Further, the description incorrectly implies that GCW has a separate “South Plant” and that 

natural gas is actively supplied to this plant through the MRT-4 delivery point.  Baker Dir., USS 

Ex. 1.0, 46:885-94.   

2. Staff Has Misinterpreted And Disregarded The Full Scope And Intent 
Of The PHMSA Letter 

Further, the PHMSA Letter never states that the GCW natural gas lines are subject to the 

pipeline safety regulations promulgated by DOT and adopted by the Commission, only that the 

regulation of these lines falls within the scope of the NGPSA.  Specifically, the PHMSA Letter 

states that ‘[t]o the extent that such lines are not on plant property they are subject to the pipeline 

safety laws” (Id. at 2 (emphasis added)) which the Letter defines specifically as the NGPSA.  Id. 

                                                 
22 The total length of the natural gas piping with active connections from MRT delivery points 

crossing public streets or roads is only 314 feet. Id. at 46:882-84. 
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at 1.23  The NGPSA requires PHMSA to adopt specific rules to implement actual regulation.  49 

U.S.C. §16102(a)(2).  PHMSA has informed Staff that it does not apply the existing pipeline 

safety regulations to the factual circumstances which apply to GCW natural gas and COG lines: 

the lines are “associated with the plant, meaning they are operated by plant personnel, run 

between plant buildings, and are less than one mile in length.”  ICC Staff Ex. 1.1, App. B at 2.  

PHMSA advised Staff that it “would not object to a State regulating portions of such lines that 

are not on plant property if the State determined there was a need;” and that the 

Commission should “publish a policy” “if a State decided to begin regulating such lines.”  Staff 

Ex. 1.1, App. B, at 2 (emphasis added).  Contrary to the PHMSA Letter, Staff does not restrict 

itself to asserting jurisdiction to the portions of the GCW piping located in public areas; it wants 

jurisdiction to anything on plant property which may affect these portions.  Hrg. Tr. at 44:17-

45:3.  There is no evidence in the record of a particular need for regulation of GCW natural gas 

or COG lines, nor has Staff proposed to pursue or adopt a rule before regulating such lines.   

Moreover, PHMSA’s practice of not applying the pipeline safety regulations to the 

situation presented here is consistent with DOT’s long-standing interpretation that crossing a 

public thoroughfare does not change the regulatory status of otherwise exempt in-plant pipelines 

carrying hazardous liquid and carbon dioxide. 24  59 Fed. Reg. 33388, 33389 (June 28, 1994).  In 

responding to concerns that the in-plant exception definition would not apply to segments of 

transfer piping located off plant grounds resulting in the regulation of “a large number of short 

                                                 
23 PHMSA uses the terms “laws” and “regulations” with deliberation and specificity.  For 

example, three paragraphs later, the PHMSA Letter states the COG “pipeline” “is subject to the pipeline 
safety regulations.” Id. at 2 (emphasis added). 

24 Hazardous liquid and carbon dioxide pipelines are regulated by PHMSA, and subject to 
separate sections of the Pipeline Safety Statute. 49 USC §60101 et seq.  
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pipelines,”25 the predecessor agency to PHMSA, the Research and Special Programs 

Administration of DOT (RSPA), stated: 

RSPA recognizes that production, refining, or manufacturing plants often install 
transfer piping off plant grounds.  A plant may use this piping to transfer 
hazardous liquids between its different facilities located on the same grounds; 
between its different facilities located on separate grounds (usually separated by a 
roadway, railway, waterway, or industrial area); between its facilities and a 
transportation system, such as a railroad or pipeline; or between its facilities and 
the facilities of another plant or industrial consumer.  

Id.  DOT concluded that the “in-plant piping” exception would include plant transfer piping 

crossing a public thoroughfare:  

[W]e adopt an ordinary, reasonable understanding of the term [“in-plant piping”]. 
Therefore, we do not-accept the interpretation that the term includes piping that 
crosses the property of others outside plant grounds. However, many plants are 
separated by a public thoroughfare, and plant transfer piping crosses the 
thoroughfare. A single public thoroughfare would include any road, from a 
country lane to an interstate highway, but it does not include a railroad. Because 
transfer piping that crosses such thoroughfares is comparable in most respects to 
other inplant piping, RSPA considers the inplant piping exception to include 
the thoroughfare crossings. The thoroughfare exception does not apply to inter-
facility lines or delivery lines, because these lines are distinct from inplant piping.  

 
Id. (emphasis added).26  See also PHMSA Interpretation Letter (“PI”) 11-0012 (Feb. 28, 

2012).  The GCW fuel gas lines over which Staff seeks jurisdiction are in-plant piping 

crossing a public thoroughfare.  The Commission should adopt the rationale articulated 

by DOT, and find that these lines non-jurisdictional. 

  

                                                 
25 Hazardous liquid and carbon dioxide pipelines are regulated under the same federal 

statute as gas pipelines.  49 USC §60101.  
26 In a subsequent letter of interpretation, DOT stated that railroad crossings, like road 

crossings, would qualify as public thoroughfares.  PI-98-006 (Nov. 18, 1998). 
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C. Jurisdiction Should Not Be Found Based On Concern For Public Safety 

The Commission should not find jurisdiction on the basis of a concern for public safety 

because the record is clear that the GCW pipes pose an extremely low risk to public safety. 

Naeve Dir., USS Ex. 2.0, 3:57-58; 17:360-362.  Such a finding would also violate the IGPSA, 

pursuant to which the Commission is bound to adopt standards that are “practicable and designed 

to meet the need for pipeline safety,” and to consider “the extent to which such standards will 

contribute to public safety.”  220 ILCS 20/3(c).27  The IGPSA further directs the Commission as 

follows:  “In prescribing such standards, the Commission shall consider: similar standards 

established in other states; relevant available pipeline safety data; whether such standards are 

appropriate for the particular type of pipeline transportation; the reasonableness of any proposed 

standards; and the extent to which such standards will contribute to public safety.”  Id.  

Moreover, PHMSA, the federal agency charged with ensuring national pipeline safety, has 

clearly stated that it does not apply federal pipeline safety regulations in cases like the one 

presented here.   

There is ample evidence in the record to establish the safety of GCW natural gas and 

COG fuel lines.  The lines are operated at pressures which are significantly less than would be 

required to cause the pipes to yield or start to fail.  Naeve Dir., USS Ex. 2.0, 13:278-14:286.  The 

natural gas lines at GCW operated at approximately 15% or less of specified minimum yield 

strength (“SMYS”), which means that such lines could be subjected to almost seven times their 

normal operating pressure before the steel pipe would yield or start to fail. Naeve Dir., USS Ex. 

2.0, 14:280-286.  The COG lines are operated at approximately 10% or less of SMYS, which 
                                                 

27 The NGPSA contains the same requirement that gas pipeline safety standards must be 
practicable and designed to meet the need for gas pipeline safety.  49 USC §60102(b).  A number of 
factors must be considered by the DOT before adopting any standard, including relevant available 
pipeline safety information, the appropriateness of the standard for the particular type of facility, the 
reasonableness of the standard, and reasonably identifiable or estimated costs and benefits.  Id.  
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means that such lines could be subjected to almost ten times their normal operating pressure 

before the steel pipe would yield or start to fail.  Id.  The backup lines at MRT-3 and MRT-4 

pose even smaller risks given their inactive status.  Moreover, all of the GCW gas piping is either 

on or very near GCW property.  The physical setting for the portions of the lines in public rights 

of way present a very low safety risk to the public since they are located in a sparsely populated 

industrial setting.  Id. at 14:294-300.  GCW actively manages and controls its natural gas and 

COG fuel lines; indeed, GCW has much better control of their piping than the average 

distribution or transmission company.  Id. at 15:305-307.  Safety is a core value of U.S. Steel and 

is the first order of business conducted.  All U.S. Steel employees are committed to working 

safely, and GCW has established programs to review safety information on an ongoing and 

frequent basis.  Baker Dir., USS Ex. 1.0, 10:193-197.  Safety activities followed by GCW 

include patrols, leak surveys, cathodic protection, leak detection and response procedures, and 

pipe inspections and repairs.  Id. at 10:199-11:218.  Moreover, GCW pipelines inside and outside 

GCW property are identified with pipeline markers.  Id. at 11:219-222.  GCW has been a 

member of JULIE -- the Illinois One Call System -- since October 2007; locate requests are 

received by GCW’s Utility Dispatcher which is staffed 24 hours a day.  Id. at 11:223-226.  

Further, GCW retains a professional locating service to locate underground utilities inside and 

outside the GCW property.  Excavation permits are required by GCW for any excavation, 

including excavations performed by contractors and whether or not utilities are believed to be 

present.  Id. at 11:227-232.  Further, GCW employs Safe Work Practices (“SWP”) that apply to 

the GCW pipes, including its own Security Department that patrols areas inside, outside, and 

around Granite City Works property.  GCW employs numerous other SWPs that address safety 
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practices to minimize the risk to employees and equipment, and has established engineering 

guidelines regarding the installation of piping for the facility.  Id. at 12:243-13:263. 

The PHMSA Letter clearly evidences its conclusion that lines like the GCW natural gas 

and COG lines -- that is, lines “associated with the plant, meaning they are operated by plant 

personnel, run between plant buildings, and are less than one mile in length” -- present relatively 

small risks since it does not apply the pipeline safety regulations with respect to these lines.28  It 

is inconceivable that PHMSA would elect not to regulate such lines in the face of any potential 

for real harm. 

Further, GCW’s safety and maintenance practices with respect to its COG and natural gas 

fuel lines are consistent with the maintenance standards PHMSA has specified for customer-

owned piping.  Pursuant to 49 U.S.C. § 60113(a) of the Natural Gas Pipeline Safety Act of 1968, 

Congress directed the Secretary of Transportation to establish “regulations requiring an operator 

of a natural gas distribution pipeline that does not maintain customer-owned natural gas service 

lines up to the building walls to advise its customers of [various items including] … the 

requirements for maintaining those lines ….”  In compliance with this directive, PHMSA added 

Section 192.16 regarding customer-owned service lines in 1995.  60 Fed. Reg. 41821 (Aug. 11, 

1995).  

With respect to whether an operator maintains customer owned piping, Section 192.16 

defined “maintain” to mean “monitor for corrosion according to § 192.465 if the customer’s 

buried piping is metallic, survey for leaks according to § 192.723, and if an unsafe condition is 
                                                 

28 Staff’s interpretation of the PHMSA Letter on this point is nonsensical, and contradicted by the 
PHMSA Letter itself.  The PHMSA Letter reads: “Historically, PHMSA has elected not to apply the 
federal gas pipeline safety regulations to such lines….” ICC Staff Ex. 1.1, App. B at p. 2.  Staff reads this 
sentence to mean that PHMSA is only speaking about its past practices, and that it may not be true with 
respect to PHMSA’s current practice.  Hrg. Tr. at 68:14-21.  Staff is not aware of any instance where 
PHMSA has changed this practice.  Id. at 69:8-12.  Moreover, the PHMSA Letter specifically states (in 
the paragraph following the one cited above), that it “currently” does not regulate such lines.  Id. 
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found, shut off the flow of gas, advise the customer of the need to repair the unsafe condition, or 

repair the unsafe condition.”  49 C.F.R. §192.16.  PHMSA explained that operators who do not 

maintain covered piping must advise their customers of the requirements for maintenance of that 

piping.  60 Fed. Reg. 41821, 41825; 49 C.F.R. §192.16(a), (b).  With respect to the obligation to 

notify customers of maintenance requirements, PHMSA explained that “Congress used the word 

‘requirements’ in the sense of actions that are necessary for maintenance, rather than required by 

law for maintenance.”  60 Fed. Reg. 41821, 41825 (August 11, 1995).  The actions PHMSA 

considered necessary for maintenance of customer-owned piping were “that their buried gas 

piping should be periodically inspected for leaks; periodically inspected for corrosion, if the 

piping is metallic; and repaired if any unsafe condition is found.”  Id.; see also 49 C.F.R. 

§92.16(b).   

As explained above, GCW’s safety and maintenance practices meet these maintenance 

requirements.  See Baker Dir., USS Ex. 1.0, 10:198-12:237.  Hence, the record again 

demonstrates that - using PHMSA’s description of maintenance activities required for customer-

owned piping - there is no need for regulation of the lines at issue here based on GCW’s safety 

or maintenance practices.  It is also worth noting that in its 1995 rulemaking for Section 192.16 

PHMSA again confirmed the non-jurisdictional nature of piping downstream from the 

connection to an operator’s service line:  “Regardless of length, customer piping downstream 

from an operator’s service line is not subject to the maintenance standards of Part 192.”  60 Fed. 

Reg. 41821 (August 11,1995). 

PHMSA does not object if the State regulates GCW lines “if the State determined there 

was a need.”  ICC Staff Ex. 1.1, App. B at 2.  But no such need has been established, nor is such 

a need supported by the record.  The testimony offered by Staff attempts to identify a “need” by 
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citing generically and generally to potential “pipeline failure.”  Burk Sur., ICC Staff Ex. 3.0, 

8:154-174.  But before issuing its Letter, PHMSA already considered the issue of pipeline failure 

(see 73 Fed. Reg. 36015 at 36021 (June 25, 2008) (discussing the potential for failure in low 

pressure distribution pipelines)).  Moreover, Staff’s testimony is refuted by the testimony of 

Keith Naeve, who testified that the GCW natural gas lines could be subjected to 7 times their 

normal operating pressure before the pipe would yield or start to fail; and that the GCW COG 

lines could be subjected to almost 10 times their normal operating pressure before the pipe would 

yield or start to fail.  USS Ex. 2.0, 14:280-286. Staff’s attempt to identify a “need” to regulate 

GCW pipes by pointing to the two reported coke oven gas releases (Burk Sur., ICC Staff Ex. 3.0, 

9:175-184) also falls flat.  These leaks were caused by two small holes in GCW pipes, one a half 

inch in size and the other too small to be visually located.  Baker Dir., USS Ex. 1.0, 38:761- 

39:782.  The releases associated with these holes were very small releases of benzene self-

reported by GCW to the National Response Center in compliance with the environmental laws.  

Id. at 35:700-702.  They were not conditions constituting a reportable event under the federal or 

state pipeline laws (gas loss greater than 3,000,000 cubic feet, death or personal injury 

necessitating in-patient hospitalization, or property damage of $50,000 or more).  Indeed, in the 

history of U.S. Steel’s operation of GCW, these conditions have never existed at GCW.  Id. at 

12:238-241. 
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In no event should the Commission equate the potential risks presented by the GCW 

pipes to the risk involved in the September 2010 pipeline incident in San Bruno, California.  Mr. 

Naeve explained that GCW pipes and the San Bruno incident are not remotely comparable: 

The two situations are at opposite ends of a very wide spectrum of risk.  San 
Bruno presented much higher risks for obvious reasons.  Most importantly, the 
San Bruno pipe was a 30 inch transmission line which failed at a pressure of 
nearly 400 psi which imposed a high stress in the pipe.  This high pressure line 
ran through a densely populated residential area.  That situation is vastly different 
from the GCW’s natural gas and COG lines, which are smaller, run at low 
pressure, and are located in a sparsely populated industrial setting. 

Naeve Dir., USS Ex. 2.0: 17:347-356. 

D. If The Commission Decides To Regulate Natural Gas And COG Lines Like 
GCW’s, It Should Provide Regulated Entities With Notice And Public 
Comment Consistent With Illinois Law And PHMSA’s Recommendation 

Even if the Commission believes that the scope of the IGPSA permits it to regulate GCW 

natural gas and COG pipes, the regulations the Commission has adopted are too vague to achieve 

this purpose.  A regulation is unconstitutionally vague and violates due process if it leaves the 

community regulated unsure of what conduct is prohibited or fails to provide adequate guidelines 

to the administrative body charged with its enforcement.  Smith v. Goguen, 415 U.S. 566, 39 L. 

Ed. 2d 605, 94 S. Ct. 1242 (1974).  Even Mr. Burk testified that, to his knowledge, this case 

presents the first instance that Staff recalls requesting an interpretation letter from PHMSA.  Hrg. 

Tr. at 65:21-66:15.  Further, the record contains evidence of internal uncertainty at PHMSA on 

how to respond to the questions posed in Staff’s Request.  USS Ex. 1.1 at 31.   

The Commission should follow PHMSA’s recommendation (ICC Staff Ex. 1.1, App. B, 

p.2) that that if Illinois decided to begin regulating such lines, the State should put newly 

regulated operators on notice, and provide an opportunity for public comment, and publish a 

final determination.  The appropriate method would be for the Commission to adopt rules in 
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accordance with the Illinois Administrative Procedures Act, 5 ILCS 100/1 et seq., and the 

IGPSA.29  This approach would allow affected entities to submit public comments, and the 

Commission to consider the economic and regulatory impact of such regulation on the public, 

regulated entities and the Commission’s resources.  Manufacturing facilities and other end users 

like GCW should have the opportunity to inform the Commission on the impact and practicality 

of applying any proposed rules; e.g., in the case of GCW, information regarding the 

interconnection of lines in their plants, and the differences between its fuel lines and long haul 

transmission lines or even local distribution lines.  A Commission decision to follow PHMSA’s 

suggestion would serve PHMSA’s interest in the national consistency of the application of the 

regulations it has promulgated (and which states adopt as minimum federal standards), and be 

consistent with the IGPSA, which requires that the Commission adopt standards “compatible 

with” the NGPSA.  220 ILCS 20/3(c). 

                                                 
29 “In prescribing such standards, the Commission shall consider: similar standards established in 

other states; relevant available pipeline safety data; whether such standards are appropriate for the 
particular type of pipeline transportation; the reasonableness of any proposed standards; and the extent to 
which such standards will contribute to public safety.”  220 ILCS 20/3.   
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IV. CONCLUSION 

This case has great precedential importance, and the jurisdiction of the Commission over 

manufacturing operations like GCW and other end users of gas lies at its core.  The evidence is 

clear that there is no safety issue of which the Commission should be concerned.  Moreover, 

Staff’s arguments are entirely without merit.  The Commission should find that the natural gas 

and COG lines at GCW are not jurisdictional. 
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