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STATE OF ILLINOIS 

 

ILLINOIS COMMERCE COMMISSION 

 

COMMONWEALTH EDISON COMPANY ) 

       ) 

Tariffs and charges submitted pursuant to  )  Docket No. 11-0721 on Rehearing 

Section 16-108.5 of the Public Utilities Act. ) 

       )  

PEOPLE OF THE STATE OF ILLINOIS’S  

PRE-TRIAL INITIAL PLEADING ON REHEARING 

 

 The People of the State of Illinois, by and through Lisa Madigan, Attorney General 

(“the People” or the “AG”) present this Pleading at the request of the Administrative Law 

Judges (“ALJs”). 

I. INTRODUCTION  

In November, 2011, in response to the 2011 amendments to the Public Utilities Act 

that added a new section 16-108.5, Commonwealth Edison Company (ComEd) filed tariffs 

to establish a formula rate and new rates based on an application of the proposed formula to 

take effect in June, 2012.  See 220 ILCS 5/16-108.5; PA 97-0616 and PA97-0676.  On May 

29, 2012, the Commission entered an order adopting the formula with modifications, and 

establishing a new revenue requirement and rates for ComEd for the period beginning June, 

2012.  The May 29, 2012 revenue requirement of $2,044,349 was less than ComEd had 

requested, and represents a $168,630,000 or 7.62% revenue reduction.  

ComEd filed an Application for Rehearing, which the Commission granted in part 

and denied in part.  While the ComEd Application for Rehearing addressed many issues, the 

Notice of Commission Action, dated June 22, 2012, stated that Rehearing was granted on the 

following three issues:  
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 The Pension Asset Issue;  

 Average Year vs. Year-End Reconciliation Rate Base; and  

 The Methodology regarding Calculation of Interest on Reconciliation 

Adjustments 

 The People will address “average year vs. year-end reconciliation rate base” and the 

methodology regarding the calculation of interest on the annual reconciliation adjustments. 

The People do not waive their right to address issues in this rehearing that may be raised by 

other parties in their Initial Pleading or in testimony, or to address additional issues in 

testimony by the People’s witnesses in light of the facts that discovery is ongoing, only the 

Company has filed direct testimony to date, and other dockets involving the same statute 

concerning both ComEd and other Illinois utilities are also pending.  

II. AVERAGE YEAR VS. YEAR-END RECONCILIATION RATE BASE 

 

 Section 16-108.5 authorizes an electric utility to propose a formula rate tariff in 

which the revenue requirement for the next year is based on the prior year FERC Form 1 

cost inputs plus projected plant additions for the year in which the formula is filed.  220 

ILCS 5/16-108.5(c) & (d)(1). Unlike existing law, which prohibits a retroactive adjustment 

of rates,
1
 Section 16-108.5(d)(1) allows a reconciliation of the prior revenue requirement  

and establishes a procedure and timetable for conducting the retroactive reconciliation 

                                                 
1
  In  Business and Professional People I, 146 Ill.2d 175, 243 (1991), the Court described the 

prohibition against retroactive ratemaking as follows: “Once the Commission establishes rates, the 

Act does not permit refunds if the established rates are too high, or surcharges if the rates are too 

low. (Business and Professional People I, 136 Ill.2d [192] at 209 [1989].)  This rule is consistent 

with the prospective nature of the Commission’s legislative function in ratemaking.  In addition, this 

rule promotes stability in the ratemaking process.  Citizens Utilities Co. v. Illinois Commerce 

Commission (1988), 124 Ill.2d 195, 207.”   
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review.  

 Section 16-106.5(c) provides that the formula tariff approved by the Commission 

shall: 

(6) Provide for an annual reconciliation, with interest as described in 

subsection (d) of this Section, of the revenue requirement reflected in rates for 

each calendar year, beginning with the calendar year in which the utility filed 

its performance-based formula rate tariff pursuant to subsection (c) of this 

Section, with what the revenue requirement would have been had the actual 

cost information for the applicable calendar year been available at the filing 

date. 

… 

After the utility files its proposed performance-based formula rate structure 

and protocols and initial rates, the Commission shall initiate a docket to 

review the filing.  The Commission shall enter an order approving, or 

approving as modified, the performance-based formula rate, including the 

initial rates, as just and reasonable within 270 days … or by May 31, 2012.  

Such review shall be based on the same evidentiary standards, including but 

not limited to, those concerning the prudence and reasonableness of the costs 

incurred by the utility, the Commission applies in a hearing to review a filing 

for a general increase in rates under Article IX of this Act. 

 The annual formula filing is further described in Section 16-108.5(d).  That 

subsection explains the reconciliation as follows:  

The filing shall also include a reconciliation of the revenue requirement that 
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was in effect for the prior rate year (as set by the cost inputs for the prior rate 

year) with the actual revenue requirement for the prior rate year (as reflected 

in the applicable FERC Form 1 that reports the actual costs for the prior rate 

year).   

… 

The filing shall also include the charge or credit, if any, resulting from the 

calculation required by paragraph (6) of subsection (c) of this Section.  

… 

Notwithstanding anything that may be to the contrary,  

the intent of the reconciliation is to ultimately reconcile  

the revenue requirement reflected in rates for each 

calendar year, beginning with the calendar year in which 

the utility files its performance-based formula rate 

tariff pursuant to subsection (c) of this Section, with 

what the revenue requirement would have been had the actual  

cost information for the applicable calendar year been 

available at the filing date.    

220 ILCS 5/16-108.5(d)(1). 

 In its May 29, 2012 Order, the Commission quoted these sections of the statute, and 

presented the views of the Staff, AG/AARP, CUB/City of Chicago, and IIEC that the 

reconciliation revenue requirement should be based on “average rate base” being the average 

of year-end rate base of the prior year and year-end rate base of the rate year in order to 

retroactively determine the actual financial needs of the Company during the period subject 
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to the reconciliation review.  ICC Docket 11-0721, Order at 7-16, 18-19 (May 29, 2012).   

 ComEd argued that the reconciliation should instead use “year-end” rate base for the 

period subject to the reconciliation review.  The Commission rejected that position because 

if it used rate base as of December 31, “without considering what occurred in the months 

before that time, we would not be encompassing what actually happened during that year.  

That cannot have been the intent of the General Assembly in enacting Section 16-108.5. … 

Here ComEd’s construction of Section 16-108.5 yields unjust and unreasonable results, as it 

does not give the proper weight to what actually happened in the months previous to  

December 31
st

 in any given year…”  Id. at 19.   

 ComEd filed an Application for Rehearing, in which it argued that using an average 

rate base in the reconciliation “entrenches regulatory lag and unmistakably denies full cost 

recovery,” and “is wholly inconsistent with the logic and structure of EIMA, which specifies 

and includes the use of end-of-year data in each step.”  ComEd Application for Rehearing 

(ComEd App. Rhg) at 14.  While the Commissioners did not address these arguments when 

voting to grant the Application for Rehearing,
2
 the People dispute these claims and will 

provide evidence to the contrary.   

 The fundamental questions on rehearing with respect to average versus year-end 

reconciliation rate base are:  

 (1) whether the use of an average rate base in the annual reconciliation actually 

introduces any regulatory delays  that are not already built into the Section 16-108.5 formula 

ratemaking structure.  The People maintain it does not. 

                                                 
2
 ICC Docket  11 -0721,  Transcr ip t  o f Publ ic  Ut i l i ty Special  Open Meet ing at  9 -11,  June 22,  2012.  
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   (2) whether the language of EIMA demonstrates an intent to determine the 

reconciliation revenue requirement using actual cost information, which  supports the use of 

average rather than year end rate base in the reconciliation, or mandates the treatment 

advocated by the Company.  The People maintain that the statute supports the May 29 

Order.   

 (3) whether the Company’s claim that the use of the average rate base in the 

reconciliation fails to reflect the actual amount of capital invested throughout the year being 

reconciled is factually correct and consistent with the logic, structure, and language of the 

statute.   The People maintain that the Company’s claim is erroneous.  

In making these determinations, the Commission must base its decision on the actual 

language of the statute rather than on uncited, broad interpretive statements of intent.
3
 

 The evidence relevant to these issues on rehearing includes the evidence presented by 

the parties in the case-in-chief in this docket, including the direct and rebuttal testimony of 

David J. Effron and Michael Brosch on behalf of the People and AARP.  These witnesses 

may also offer additional testimony on rehearing addressing the Company’s claim that the 

use of an average rate base in the reconciliation calculation denies the Company full 

recovery of its costs or is inconsistent with the formula rate process established by Section 

16-108.5. 

III. CALCULATION OF INTEREST ON RECONCILIATION ADJUSTMENTS 

 The statutory paragraphs addressing how the reconciliation balance or adjustment 

should be treated are the same paragraphs as those discussed above.  The key language in 

                                                 
3
  The Company argues that a major purpose of the statue was to reduce regulatory lag.   App. Rhg at 2,13.  However, 

the  Company’s  Appl ica t ion  for  Rehearing  cites no section of EIMA to indicate that the Commission is 

either authorized to or required to approve a formula that does anything other than contain the new structure of annual 

revenue requirements reviews and reconciliations specified in EIMA. 
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Section 16-108.5(c) provides for interest on the reconciliation as follows: 

 “The performance based formula rate approved by the Commission shall do the 

following:  (6) Provide for an annual reconciliation, with interest as described in subsection 

(d) of this Section, with what the revenue requirement would have been had the actual cost 

information for the applicable calendar year available a the filing date.”       

 The same language from Subsection (d)(1) that is relevant to the average rate base 

issue above also applies to the calculation of interest.  It parallels Subsection (c) by simply 

providing that any over- or under-collection indicated by the reconciliation shall be included 

in the charges for the applicable rate year “with interest.”  The express legislative intent 

quoted above “to ultimately reconcile the revenue requirement reflected in rates for each 

calendar year … with what the revenue requirement would have been had the actual cost 

information for the applicable calendar year been available at the filing date” appl ies with 

equal force to the calculation of interest and to the use of average rate base in the 

reconciliation.  

 In its May 29, 2012 Order, the Commission observed that “neither Subsection (c) nor 

(d) of Section 16-108.5 … specifies the interest rate to be applied to the reconciliation 

balance.”  Order at 166.  This is undoubtedly true, as the language speaks for itself.  The 

Commission adopted a blended long and short term debt rate of 3.42% and declined to adopt 

AG/AARP witness Michael Brosch’s recommendation that the interest be adjusted to 

recognize the effect of tax timing savings.  Id.  & page 167.
4
   

 In its Application for Rehearing, ComEd argued that the hybrid interest rate adopted 

                                                 
4
  The Commission said:  “AG/AARP provide little information establishing that this procedure is within generally 

accepted accounting procedures, or that it would be of benefit to ComEd or to ratepayers.”  Id. 
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by the Commission “does not compensate ComEd for its actual costs o f accessing capital in 

the markets to fund the investments required by EIMA.”  App. Rhg. At 17 -18.  Although the 

key question is whether the Commission’s interest rate decision is consistent with the 

statute, the following issues were raised by ComEd and may be relevant to this rehearing:  

(1)  Statutory construction.  Does the statute require the Commission to include the 

cost of equity in the reconciliation interest rate when the statute refers to the cost 

of equity in connection with the performance-based formula rate tariff but uses 

the term “interest” when it refers to the reconciliation adjustment within the 

formula?   The People maintain that it does not require he Commission to include 

the cost of equity in the reconciliation interest rate.  Compare 220 ILCS 5/16-

108.5(c)(3) and (c)(6) and 16-108.5(d)(1).  

(2)  Assuming that the statute only authorizes interest (and not a weighted cost of 

capital or return on equity) on the reconciliation adjustment, what period of time 

is represented by the interest charge, and should that interest rate be a short-term 

interest rate, or a blend of financing with a longer term?  The People will offer 

testimony on these issues. 

(3)   In applying interest to reconciliation balances to be returned or charged to 

customers, should the tax benefit of receiving deferred taxable revenue (relative to 

expenses) and the related income tax deferrals be incorporated into the interest 

calculation so that the actual cost is determined?  The People maintain that it 

should. 

(4)  Capital structure.  Does the use of an interest rate based on the cost of debt (and 

excluding the cost of equity) significantly affect the Company’s permanent 
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financing needs and its ratemaking capital structure?  The People maintain that 

the Company’s ratemaking capital structure is not implicated in this matter. 

(5) Rate base investment.  ComEd argues that the interest on the reconciliation 

 adjustment should be its weighted average cost of capital (WACC), composed 

of equity, long term debt, and short term debt costs, because “the assets and 

deferred expenses being financed are the same as those ComEd finances generally 

in rate base.” ComEd App. Rhg. at 19.  The question on rehearing is therefore 

whether the reconciliation adjustments are the same as rate base assets subject to 

the WACC and whether the statute’s direction to apply “interest” treats them 

differently from other rate base assets. The People maintain that the reconciliation 

adjustments are not the same as rate base assets and that the statute treats the 

reconciliation adjustments differently by directing that “interest” be applied to the 

reconciliation adjustments. 

The evidence relevant to these issues on rehearing includes the evidence presented by the 

parties in the case-in-chief in this docket, including the direct and rebuttal testimony of 

David J. Effron and Michael Brosch on behalf of the People and AARP.  These witnesses 

may also offer additional testimony on rehearing addressing the Company’s request to use 

the WACC as the interest rate on the reconciliation adjustment, the effect of using a short 

term debt rate or any other non-equity interest rate on the Company’s capital structure, the 

rationale and mechanics of recognizing and accounting for the income tax effect of incurring 

tax deductible expenses prior to the collection of the related deferred revenues, and whether 

applying a non-equity interest rate on the reconciliation adjustment denies the Company full 

recovery of its investments or is inconsistent with the formula rate process established by 
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Section 16-108.5.  The People do not waive the right to offer evidence on any of the issues 

discussed above. 

IV. THE REHEARING SHOULD ALSO ADDRESS COMED’S CLAIM THAT THE 

MAY 29 ORDER IS INCONSISTENT WITH THE STATUTORY SCHEME 

AND PRESENTS AN UNANTICIPATED OBSTACLE TO EIMA 

INVESTMENT. 

 ComEd’s Application for Rehearing argues that the Commission decisions on the 

above issues are not only in error, but “reflect such a fundamental upset of the manner in 

which the EIMA works as a whole that the future viability of the legislative framework 

under those decisions cannot be certain.”  App. Rhg. at 2.    While the Commission is a 

creation of the General Assembly, and must apply the law as written, ComEd has  presented 

the question of whether the use of an average rate base in the reconciliation adjustment and a 

non-equity interest rate on that adjustment undermine the structure of the law and can be 

reasonably expected to interfere with the Company’s ability to invest as mandated by the 

law. 

 The questions presented by the Company’s assertion that it may not be able to make 

the investments it committed to make as a corollary to opting into formula rates include 

whether the Commission’s May 29 Order on these issues reflects actual costs, is consistent 

with the statute to the extent that the Company should have anticipated the Order in its 

planning, and whether the revenue effect of these decisions can be expected to prevent the 

investment mandated by the statute over the term of formula rates. 

 The evidence relevant to these issues on rehearing includes the evidence presented by 

the parties in the case-in-chief in this docket, including the direct and rebuttal testimony of 

David J. Effron and Michael Brosch on behalf of the People and AARP.  These witnesses 
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may also offer additional testimony on rehearing addressing whether using average rate base 

in the reconciliation analysis and applying a non-equity interest rate on the reconciliation 

adjustment serves to deny the Company full recovery of its rate base and other investments, 

is inconsistent with the formula rate process established by Section 16-108.5, or can 

reasonably be expected to affect the Company’s ability to meet the employment, customer 

assistance, and rate base and infrastructure expenditures mandated by subsection (b) of 

Section 16-108.5.  See 220 ILCS5/16-108.5(b)(1)(infrastructure investments). 

 

V. CONCLUSION 

WHEREFORE, the People submit the foregoing Pre-trial Pleading on Rehearing. 

      Respectfully submitted, 

      People of the State of Illinois 

 

      LISA MADIGAN, Attorney General 

 

      By:  ___________________________ 

       Janice A. Dale 

       Susan L. Satter 

       Karen L. Lusson 

       Assistant Attorneys General 

       Public Utilities Bureau   

       100 West Randolph Street 

       Chicago, IL  60601 

       (312) 814-1104 

       JDale@atg.state.il.us 

       SSatter@atg.state.il.us 

       KLusson@atg.state.il.us  

Date:  July 19, 2011
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