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State of Illinois 
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      ) 
       

Cable Television and Communications Association of Illinois  
Brief On Exceptions To Proposed Second Notice Order 

 
 

Now comes the Cable Television and Communications Association of Illinois, on 

behalf of its members and affiliates that provide competitive local exchange services in 

Illinois (collectively “Competitive Providers”), pursuant to Section 200.830 of the Rules 

of the Illinois Commerce Commission (“Commission”) and the schedule set by the 

Administrative Law Judge, and hereby file their exceptions to the Proposed Second 

Notice Order (“Proposed Order”) regarding the proposed Part 732 of the Commission’s 

Rules for Customer Credits.     

The Competitive Providers noted in their Initial Comments that the proposed Part 

732 would create disparate regulation of similar competitive services between the 

Electing Providers and other Competitive Providers.  The Proposed Order acknowledges 

such disparate treatment but claims that the Illinois Public Utilities Act (“Act”) 

establishes a different regulatory scheme for Electing Providers than for other 

competitive service providers. Without addressing the statutory distinctions, the Proposed 

Order recommends accepting the disparate treatment in the proposed new Part 732 

without change.  However, what the Proposed Order fails to reconcile, or even to address, 

is that the Competitive Providers accept the distinct regulatory treatments that are found 
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in the Act.  What is in issue, and what the Competitive Providers object to, are the 

proposed additional regulatory distinctions being created in the proposed rule that are not 

found in the Act.   

The Proposed Order purports to rely on the statutory distinctions created between 

Electing Providers and other competitive providers in P.A. 96-0927 (“2010 Act”) to 

support the proposed rule.  However, the Proposed Order then proceeds to ignore the 

numerous inconsistencies between the requirements of the Act, including the 2010 Act’s 

amendments, and those found in the proposed Part 732 and Part 737.  In contrast, the 

Competitive Providers accept the statutory distinctions actually found in the statute, while 

also recognizing the statutory consistencies of the requirements for Electing Providers 

and for other Competitive Providers found in the Act.  

What the Competitive Providers propose is to regulate both Electing Providers 

and other competitive providers in the same Part 737.  By adopting this approach, the 

Commission could account for the distinctions actually found in the statutes, and 

maintain uniformity of the other regulatory treatments that are uniformly treated in the 

statutes while avoiding inadvertent distinctions created by the regulations that are not 

found in the statutes.   The Competitive Providers take exception to the Proposed Order’s 

failure to reconcile the proposed rule’s inconsistencies with the statutes.   

Both to avoid creating such unwarranted distinctions, and to simplify the rules, 

thereby making their application more efficient and effective, the Competitive Providers 

propose that all competitive services be included in the new Part 737.  Most standards of 

service under the Act are equally applicable to Electing Providers and other competitive 

providers.  See 220 ILCS 5/13-506.2(e) & (k), 13-712(d).  The limited statutory 
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distinctions between the two groups may be readily addressed in specific subsections of 

Part 737, as has been shown in the Competitive Providers’ proposed amendments.  This 

would ensure that changes to commonly applied regulations be done uniformly, that 

differences based on distinct statutory obligations could still be made, and that the 

standards applicable to competitive services be readily available from a single source.  

Therefore, the Competitive Providers submit that the changes to Part 732 found in the 

attached appendix be adopted by the Commission. 

 

I. RECONCILLIATION WITH THE ACT 

 

The intent of the recent pronouncements by the General Assembly is to eliminate 

outdated regulations, in favor of marketplace forces, and to level the playing field 

between carriers providing competitive services.  As such, the most effective and 

efficient means to implement this purpose is to regulate the services of both Electing 

Providers and other competitive providers in the same Part of the Commission’s rules, 

subject therein to the limited distinct treatments found in the Act.  To accomplish this 

goal of the General Assembly, the Competitive Providers submit that the proposed Part 

732 be amended to exclude the provision of competitive local exchange services from 

Part 732, and to include such competitive services under Part 737.  Through this 

amendment, all of the provisions of the Commission's proposed revisions to Part 732 

would apply in Part 737 to all competitive services, with the exception of the reporting 

requirements for which the statute provides different treatments, as noted in the 
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Competitive Providers’ proposed amendments to Part 737 filed in Commission Docket 

11-0624. 

The primary rule of statutory construction is to ascertain and effectuate the intent 

of the legislature.  Harrisonville Telephone Company v. Illinois Commerce Commission, 

212 Ill.2d 237 (2004).  The language of the statute is the best indication of the 

legislature’s intent.  Id.  Where the statutory language is clear, exceptions may not be 

read into it that the legislature did not express.  Id.  The legislature expressly stated that 

Electing Providers are subject to the same Section 13-101 and Section 8-301 standards of 

service requirements as are the other competitive providers, “(n)otwithstanding other 

provisions of this Section” (13-506.2).  220 ILCS 5/13-506.2(k).  Even where the Act 

separately addressed the requirements applicable to Electing Providers and those 

applicable to other competitive providers, most of the requirements are the same and the 

distinctions are far fewer than those in the proposed rules.  

The Illinois General Assembly passed the 2010 Act creating certain amendments 

to the Act, in particular adding a new Section 13-506.2, concerning Electing Providers, 

and amending Section 13-712, concerning basic local exchange service quality.  It was 

the intent and policy of the General Assembly in passing the 2010 Act to reduce and 

create uniformity of regulation for all competitive services.  Rep. Kevin McCarthy, 

Chairman of the House Telecommunications Committee and chief sponsor of the bill, 

stated that “The fundamental purpose of the Bill is to eliminate outdated regulation to 

level the playing field ...”  96th General Assembly, House of Representatives 

Transcription Debate, 137th Legislative Day,  May 5, 2010, p. 138.  It was the expressed 

intent in the passage of the 2010 Act to allow market forces, rather than regulatory 
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requirements, to regulate the provisioning of local services where there are competitive 

providers.  To that purpose, the 2010 Act sought to level the playing field as to the 

regulatory oversight of competing providers.  By consolidating the requirements for 

competitive providers and Electing Providers into the same Section, the Commission can 

most efficiently and effectively achieve the uniformity in treatment envisioned by the 

legislature, while adjusting for any particular statutory requirement. 

The changes from the 2010 Act provided the impetus for the instant proposed 

amendments to Part 732 of the Commission’s rules.  A review of the provisions of the 

Commission’s proposed Part 732 and proposed Part 737 readily identifies the intent to 

impose uniformity where permitted.  The amendments to Part 732 address three areas 

concerning the provision of basic local exchange service:  (1) Section 732.20, local 

exchange service obligations; (2) Section 732.30, customer credits; and (3) Section 

732.60, reporting.  However, those provisions are also found in the Commission’s 

proposed new Part 737, under:  (1) Sections 737.200 and 737.220, regarding service 

quality for basic local exchange service; (2) Section 737.300, customer credits for basic 

local exchange service violations; and (3) Section 737.130, reporting.  Yet, by creating 

separate rules for similar statutory obligations for competitive providers and for Electing 

Providers, the Commission runs the risk of inadvertently creating different regulatory 

requirements for the same statutory obligations, while also inadvertently creating the 

same regulatory requirements where the Act has treated the two groups differently.   
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The current series of proposed Commission’s rules exemplifies the point.  As 

noted in the initial comments1 filed by the Competitive Providers to the proposed 

amendments to the Commission’s Part 730, Rules for Standards of Service for Local 

Exchange Telecommunications Carriers (ICC Docket No. 11-0622), although the 

statutory authority governing Electing Providers and other competitive providers was 

virtually the same, by placing regulatory obligations in different parts of the 

Commission's rules, the competitive providers – other than Electing Providers – were 

inadvertently subjected to 24 additional sections2 of regulations not justified by the 

statutory requirements.   

A similar disparity occurs in the instant proposed Part 732.  The local exchange 

obligations proposed in regulatory Section 732.20 arise from Section 13-712(d) of the 

Act, while the obligations proposed in regulatory Section 737.200 arise under Section 13-

506.2(e) of the Act.  With a few differences, discussed below, the statutory language for 

both is the same.  However, through the placement of the obligations in distinct Parts, 

Part 732 would place additional regulatory obligations on competitive providers through 

Sections 732.20(e) (customer information), 732.40 (tariffs) and 732.50 (customer 

education) that cannot be found in Section 737.200 as to Electing Providers, in the 

statute, or in the record in this proceeding.  Despite the legislative intent to level the 

playing field, a comparison of the proposed rules displays disparate treatment not based 

in the Act.   

                                                 
1 See Competitive Providers Comments On First Notice of Proposed Rulemaking, Illinois Commerce 
Commission On Its Own Motion, Amendment of 83 Ill. Admin. Code 730, ICC Docket No. 11-0622, 
incorporated herein by reference. 
2 These regulations include Sections 730.200, 730.310, 730.320, 730.330, 730.400, 730.405, 730.410, 
730.415, 730.420, 730.425, 730.430, 730.435, 730.440, 730.445, 730.450, 730.500, 730.505, 730.510, 
730.715, and parts of 730.515, 730.520, 730.535, 730.540, and 730.545. 
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One statutory distinction is found in the provision applicable to competitive 

providers in Section 13-712(d)(1) when using the network or network elements of 

another carrier.  This statutory provision is in the proposed regulations in the third and 

fourth sentences of regulatory Section 732.20(a). However, although a similar provision 

is not found in Section 13-506.2(e)(1)(A) of the Act, the Commission nonetheless 

proposes to include such regulatory provision in Section 737.220(b) and (c).  Here the 

Commission’s proposal diverges from the statute, which applies the provision to 

competitive providers under Section 13-712(d)(1) but does not apply it to Electing 

Providers under Section 13-506.2.  Nevertheless, through adding this provision for 

Electing Providers, going beyond the statutory language, the Commission pursues 

uniformity in the treatment of competitive providers and Electing Providers alike.  To 

effectively and efficiently accomplish this goal consistently, the Competitive Providers 

recommend that both groups of services should be governed by the same regulatory 

provisions, subject to any required statutory distinctions. 

By excluding competitive services from Part 732 and including them in Part 737, 

the Commission can perform its regulatory oversight in a more efficient and effective 

manner, while ensuring a similarity of treatment regarding all competitive services to the 

extent permitted by statute.  And all of the statutory requirements found in regulatory 

Sections 732.20 (local exchange service obligations) and 732.30 (customer credits) are 

also found in Sections 737.200, 737.220, and 737.300 and would continue to apply to 

both groups of competitive services.  Furthermore, this would assist in eliminating the 

unsupported additional provisions, as found in Sections 732.20(e), 732.40, and 732.50 

identified above.   
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The 2010 Act does treat the reporting requirements of Electing Providers and 

other competitive providers differently.  Yet, the reporting provisions of Section 732.60 

are the same as those found in Section 737.130 as proposed by the Commission.  This is 

another instance where the statute provides different requirements for competitive 

services and Electing Providers, but the Commission’s regulations would treat them the 

same.  The detailed level of quarterly reports found in Section 732.60 and Section 

737.130 are specifically required of Electing Providers in Section 13-506.2(e)(3) of the 

Act.  But the statute does not identify the same reporting requirements for other 

competitive services under Section 13-712 as it does for the Electing Providers.  The 

Section 13-712 statutory reporting criteria are applied to competitive providers through 

the Commission’s Part 730, which provides for different quarterly reports to be filed by 

competitive carriers than the specific requirements of Section 13-506.2 of the Act.  

However, Section 732.60 reflects the Section 13-506.2(e)(3) criteria for Electing 

Providers and conflicts with Section 730.115(b)(1) and with the Act.   

This is yet another example of where the proposed Part 732 and Part 737 differ 

from the statutory language, but where the Commission’s rules propose uniformity.  The 

Competitive Providers’ proposal supports the Commission’s effort for uniform regulation 

of similar services to the extent permitted by the Act.  However, the Competitive 

Providers take exception to the random uniformity and nonuniformity of these 

regulations as found in the Proposed Order. 

There are a few specific regulatory differences stated in the Act.  However, those 

statutory differences can readily be addressed within Part 737.  One example is the 

current regulatory Section 730.115(b)(1) that provides for different quarterly reporting 
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criteria for competitive providers than that required of Electing Providers.  In the effort to 

apply the statutory provisions of Section 13-712(f) as reflected in the regulatory 

requirements of Section 730.115(b)(1), and to create as much uniformity as possible 

between the competitive services of the competitive providers and of the Electing 

Providers, subject to any statutory distinctions, the Competitive Providers propose that 

the reporting requirements for competitive providers to be included in Part 737, Section 

737.130(c) and (d), be as follows: 

Section 737.130 Reporting 
 

* * * 
c) Each Competitive Provider shall provide to the Commission on a quarterly 
basis and in a form suitable for posting on the Commission's website, a public 
report that includes the following data for basic local exchange service quality of 
service, shown for each of the three months of the quarter for which the report is 
filed. The report shall be provided to the Commission within 30 days after the end 
of each calendar quarter. 
 

1) Percentage of its "basic local exchange service installations" completed 
within five business days after the customer requests installation or by 
such later date as requested by applicant;  
 
2) Number of lines out of service more than 30 hours, including monthly 
itemization of the “w” variable via attachment; 
 
3) Customer service answer time;  
 
4) Trouble reports per 100 access lines; 
 
5) Missed repair appointments; and 
 
6) Missed installation appointments.   

 
The foregoing are subject to the exclusions identified in Section 737.300(b). 
 
d) Local Providers are responsible for maintaining records that verify the 
accuracy of the information reported pursuant to this subsection for a period of no 
less than one year.  
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Although this would result in a reporting requirement for competitive providers 

distinct from that for Electing Providers, it is a distinction that is found in the Act.  This is 

one of a handful of discrepancies that may later need to be corrected through legislative 

action.  But this aims to reconcile the varying reporting requirements found in Sections 

13-506.2(e)(3) and 13-712(f), together with regulatory Sections 730.115, 732.60, and 

737.130.   

Regardless of how the ultimate reporting requirement is treated, it would not 

impact the Competitive Providers’ overall proposal.  Placing the requirements for all of 

the competitive services under Part 737, where the final reporting requirements would be 

included, would promote equal regulation of carriers providing competitive services.   

A second statutory distinction between competitive providers and Electing 

Providers is the provision of Section 13-712(e)(4) requiring a wholesale carrier that 

causes a violation of a basic local exchange service standard to reimburse the carrier 

providing the retail service the amount that the retail carrier credited to the customer.  

This statutory provision is reflected in Section 732.35 of the Commission’s rules.  As 

with other statutory distinctions, this regulatory provision would simply be restated in 

Part 737 as applicable to competitive providers.  

AT&T argues that the statutory definition of “basic local exchange service” in 

Section 13-712 differs from that found in Section 13-506.2.  Consequently, although the 

proposed regulations in Part 732 and in Part 737 may be similar, the scope of services 

covered by the regulations differs.  However, this distinction may readily be addressed in 

the Part 737 definition of “Basic local exchange service” which would define the 

application to Electing Providers according to the scope of services found in Section 13-
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506.2(a)(2) and its application to other competitive providers according to the scope of 

services found in Section 13-712(b)(2).  But the regulatory treatment for the applicable 

services would proceed uniformly where consistent with the Act.  This would be more 

consistent with the language and the purpose of the Act than the Proposed Order. 

Accordingly, the Competitive Providers recommend that the statutory purpose of 

the 2010 Act may be accomplished by removing both the Electing Providers and the 

other competitive providers from Part 732, and including both in the Commission’s 

proposal for a new Part 737.  This would reflect similar regulatory requirements, subject 

to the specific requirements found in Section 13-506.2 and Section 13-712, respectively.  

To that effect, the Competitive Providers recommend that Section 732.5 be amended as 

follows: 

Section 732.5 Application of Part  

 
This Part shall apply to all telecommunications carriers providing basic local 
exchange service as defined in Section 13-712 of the Public Utilities Act, except 
that this Part is not applicable to telephone cooperatives as defined in Section 13-
212 of the Act, pursuant to Section 13-701 of the Act and is not applicable to 
Electing Providers as defined in Section 13-506.2(a)(1), and is not applicable to 
the provision of local exchange telecommunications service, as that term is 
defined in Section 13-204, and classified as competitive pursuant to Section 13-
502 of the Act.  

 
In addition the Competitive Providers would propose corresponding changes to 

the Commission’s proposed new Part 737 reflecting similar regulatory requirements for 

Electing Providers and other competitive carriers, but with the specific requirements 

found in Sections 13-506.2 and 13-712.   
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II. Exceptions of the Competitive Providers 

 

For the reasons stated above in the Competitive Providers’ brief on exceptions, 

the Competitive Providers except to the Proposed Second Notice Order’s analysis and 

conclusion as to the amendments to Part 732.  Therefore, the entirety of Section III 

Commission Analysis and Conclusion of the Proposed Order should be deleted and 

replaced with the following: 

III. COMMISSION ANALYSIS AND CONCLUSION 
 
Staff and AT&T note that the Act has provided a new regulatory 

scheme for Electing Providers and subjects the Electing Providers to 
additional regulatory requirements not applicable to other competitive 
providers.  CTCA does not disagree that there are some different 
regulatory requirements between Electing Providers and other competitive 
providers stated in the Act and agrees that those specific differences 
should be reflected in the rules.   

 
However, CTCA is not contesting those differences.  CTCA 

addresses other requirements of the Section 13-506.2 regulatory scheme, 
i.e., the Act’s express provision that Electing Providers, like other 
competitive providers, remain subject to the Commission’s authority 
regarding standards of service for competitive services under Section 13-
101 and similar statutory requirements for basic local exchange service 
quality and credits under Section 13-506.2(e) and 13-712(d).  It is only the 
provisions of Part 732, in conjunction with other related proposed rule 
changes, that CTCA contests are inconsistent with both the language and 
policies of the 2010 Act.  While making generic arguments that the 2010 
Act creates a new regulatory scheme, neither Staff nor AT&T respond to 
the inconsistencies between the proposed regulatory distinctions created in 
the proposed rule and the specific statutory provisions identified by 
CTCA. 

 
It must be noted that CTCA does not challenge the general premise 

of the proposed rule, i.e., that the General Assembly has decided that the 
marketplace should substitute for outdated regulation of competitive 
services.  What CTCA challenges is the proposed rule’s distinction in the 
application of regulations between Electing Providers and other 
competitive providers where such distinctions are not in the Act.  Indeed, 
it would be difficult to argue that if the marketplace competition from 
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smaller competitive providers is sufficient to substitute for formal 
regulation of Electing Providers, such as AT&T, the same marketplace 
competition would not be sufficient to substitute for formal regulation of 
each of the smaller competitive providers which collectively amount to 
half of AT&T’s size according to the Commission’s most recent report to 
the General Assembly.   

 
It is the objective of the rulemaking proceeding to implement the 

intent and purpose of the Act.  The General Assembly has expressly stated 
that both Electing Providers and other competitive providers shall be 
subject to the same standards of service provisions of Section 13-101 and 
has set substantially similar local exchange service quality and credit 
requirements in Sections 13-506.2(e) and Section 13-712(d).   

 
It is equally clear that the legislature has adopted a policy that there 

is sufficient competition in the marketplace for competitive services to 
substitute for outdated regulation.  This would support the reduced 
regulatory requirements for the standards of service proposed in Part 737.  
However, that analysis carries equal force as to the competitive services of 
the Electing Providers and of other competitive providers under the 
provisions of the Act.  In the rules under consideration, the Commission 
shall undertake to implement all of the specific distinct statutory 
requirements applicable as to Electing Providers and those applicable as to 
other competitive providers.  However, where the Act has retained 
statutory provisions or requirements uniformly to both sets of providers, 
the rules should reflect that uniformity.  CTCA proposes that goal may 
most efficiently and effectively be accomplished by encompassing all 
competitive services under a single Part 737.  We agree.  We will proceed 
in that manner here by adopting the CTCA proposed modifications to Part 
732. 

 
The Competitive Providers further submit that the proposed rule attached as the 

appendix to the Proposed Order should be deleted and replaced with the proposed rule 

that is attached as an appendix to this brief.  

 

III. CONCLUSION 

 

Wherefore, the Competitive Providers respectfully submit that the Commission 

amend the proposed changes to Section 732 and include language to remove both the 
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Electing Providers and the other competitive providers from Part 732.  A new Part 737 

for Electing Providers and for other competitive providers should be adopted with 

consistent regulatory requirements, subject to the specifics found in Section 13-506.2 and 

Section 13-712, respectively, and consistent with the language, policy and purpose 

expressed by the General Assembly in Public Act 96-0927.   
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