
STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

Illinois Rural Electric Co. 
an Illinois not for profit 
corporation. 

Complainan t. 

vs 

Central Illinois Public Service 
Company. 

Respondent. 

complaint under the Electric 
Supplier Act regarding service 
in Calhoun County. Illinois. 

By the Commission: 

I. Procedural Matters 

ORDER 

91-0133 

On March 29. 1991. Illinois Rural Electric Co. (" IREC") filed 
wi th the Illinois Commerce Commission ("Commission") a verified 
complaint under the Illinois Electric Supplier Act ("Act") against 
central Illinois Public Service Company ("CIPS") and James E. 
Eilerman and Shirley M. Eilerman ("Eilermans" and/or "Customer") 
setting forth .a. violaticin by CIPS of th.e territorial Service Area 
Agreement ("Agreement") between IR~C and CIPS. 

Pursuant to notice as required by law and the rules and 
regulations of the Commission. hearings were held in this matter 
before a fully authorized Hearing Examiner of the Commission at its 
offices in Springfield. Illinois. on May 23. 1991. August 19. 1991 
and September 17. 1991. Appearances were entered by counsel on 
behalf of IREC. CIPS. Eilerman and by a member of the Engineering 
Department of the Commission's Public Utili ties Division (" Staff") . 

CIPS did not file an answer to complaint of IREC. Eilermans 
did file an answer and affirmative defenses to the complaint. 
Further, on June 21, 1991, Eilermans filed a motion to file 
counter-complaint under Section 9 of the Act alleging inadequate 
service by IREC to the premises made the subject of the complaint 
between IREC and CIPS. This motion was granted by the Examiner and 
the counter-complaint was filed and administratively docketed in 
Docket 91-0133 on August 21, 1991. On July 2, 1991. lREe filed a 
motion to strike or dismiss the affirmative defenses and the 
counter-complaint of Eilermans. Further, IREC moved to strike 
Eilermans as a party-respondent. At the hearing on August 19. 
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1991. the Hearing Examiner dismissed Eilermans as a party
respondent on the ground that the Commission does not have 
jurisdiction over the customer under sections 5 and 6 of the Act 
under which the complaint was filed. The Examiner further 
determined that it was unnecessary to rule on the motion to strike 
the affirmati ve defenses of Eilermans. In response to the 
Examiner's request for clarification. IREC stated that by a portion 
of its July 3. 1991 Motion to Strike. IREC is seeking dismissal of 
the Eilermans' counter-complaint. A further filing schedule was 
set on this motion to dismiss. The Examiner requested that the 
parties address what relief is available to the Customer under 
Section 9 of the Act. 

IREC and CIPS have stipulated to the facts in the instant case 
regarding IREC's complaint against CIPS and the appropriate 
electric supplier to provide service to the premises at issue. 
Their written stipulation (Joint Exhibit 1) and a recommended order 
were filed on september 26. 1991. 

A Hearing Examiner's proposed order was served on the parties. 
A brie.f on exceptions was filed on behalf of Eilermans. A reply 
was filed by IREC. The Commission has considered these filings in 
reaching its decision herein. 

II. Stipulation 

Robert E. Gant. Manager of IREC. presented sworn testimony on 
September 17, 1991. with regard to the agreement between CIPS and 
IREC as to Which of the two electric suppliers is authorized under 
this Agreement to provide electric service to the premises. CIPS 
is in agreement with that testlmony. 

Mr .Gant testified that the dispute involves which electric 
supplier, CIPS or IREC, is authorized to provide service to 
premises owned by the Customer. He stated that IREC and CIPS have 
entered into a Service Area Agreement which was approved by the 
Commission on september 3. 1969. in Docket ESA 108. Under that 
Agreement, the premises of the Customer were allocated to IREC and 
IREC provided electric service to Eilermans until they disconnected 
such service on May 29, 1986. and reconnected such service to CIPS 
by means of an electric distribution line which Eilermans 
constructed. Mr. Gant further testified that CIPS has agreed with 
IREC that the CIPS service should be disconnected from the 
Customer's premises located in IREC's service territory as defined 
on the Agreement and IREC's service reconnected. He stated that 
all of the Customer's structures utilizing electricity are located 
in the premises to be served by IREC except for one grain bin which 
is located on CIPS' territory under the Agreement. The premises 
and facilities are more fully identified in the findings herein. 

-2-



91-0133 

Mr. Gant further testified that because the Customer was able 
to construct a private distribution facility and connect it to CIPS 
and because those facilities basically will remain in place. it is 
possible that Eilermans may again reconnect the electric service 
for the premises to that of CIPS. Mr. Gant testified that this 
could create a safety problem for both IREC and CIPS personnel in 
that there is a risk that such reconnection would cause back 
feeding of electricity from one electric source to another creating 
severe safety hazards and making it impossible to properly meter 
the electric usage at the premises. 

III. Motion to Dismiss Counter-Complaint 

On July 3, 199.1, IREC filed its motion to strike. and on 
August 19, 1991, lREC clarified that Count II of this motion should 
be considered a motion to dismiss Eilermans' counter-complaint 
which was filed under Section 9 of the Act. 

Eilermans' counter-complaint recites that when Eilermans 
acquired the subject property, it was a ten-acre parcel comprising 
part of 300 acres, all of which had been served with electricity by 
CIPS, except the house located on the ten-acre tract. The Customer 
thereafter became engaged in a hog-raising operation. made 

! improvements on the property and received electric service from 
IREC. Eilerman states that IREC's electrical service was 
inadequate and insufficient and that IREC did not upgrade its 
service in response to Customer's complaints. 

The counter-complaint further states that in February, 1986. 
Eilermans contacted their neighbor on an adjOining S.9-acre tract 
which-was served by CIPS. It states that CIPS agreed to install a 
larger transformer and provide service for Eilermans' hog operation 
if Eilermans ran the on-site lines and connections from CIPS' 
supply pole on the S.9-acre tract. Eilermans then purchased the 
5.9-acre tract, expanded their hog operation and took service from 
CIPS. 

The counter-complaint recites that on August 6, 1986. 
Eilermans were notified by CIPS of the Service Area Agreement 
providing that they were to be served by IREC and that their 
electric service would have to be transferred back to IREC. The 
counter-complaint states that the Customer had been unaware of such 
Agreement. No formal action was taken until March 29, 1991, when 
the instant complaint was filed. The Customer is requesting that 
if the Commission determines that its premises are within IREC's 
territory. that the Customer be released from IREC to CIPS. 

In its July 3, 1991 pleading, 
counter-complaint on the basis that: 

-3-

IREC moves to dismiss the 
(1) nothing in Section 9 or 



.. 

-! 

i 
I 
i 

~ 

91-0133 

the rules of the Commission authorize a counter-complaint and such 
complaint must be raised by way of a separate proceeding; (2) the 
counter-complaint alleges matters which the Commission does not 
have jurisdiction to consider when determining a Section 9 
complaint; and (3) the counter-complaint alleges equitable matters 
as a basis for the illegal activities of the Customer and the 
Commission has no authority to consider such equitable matters. 

On September 10, 1991, Eilermans filed a response to IREC's 
motion to dismiss counter-claim, and in the alternative, a motion 
to allow counter-claim to stand as complaint under Section 9 of the 
Act and-to consolidate with the pending proceedings. On the same
date, Eilermans filed a separate motion to allow counter-claim to 
stand as a complaint under Section 9 of the Act and to consolidate 
wi th the pending proceeding. These pleadings state that under 
Section 260.25 of the Illinois Code of Civil Procedure, the 
Commission has broad discretion to accomplish the special goals of 
integrity of the fact-finding process, fairness, expedition, 
convenience and cost-effectiveness. Eilermans request that if the 
Commission determines that the counter-complaint should have been 
filed in a separate proceeding, that it be considered a separate 
complaint under Section 9 of the Act and that such separate 
proceeding be consolidated with the instant docket. Eilermans cite 
83 Ill. Adm. Code 200.600 in support of its request for 
consolidation. 

Eilermans did not address the specific relief allowed under 
Section 9 of the Act as applied to the circumstances of this case. 

On September 20, 1991, IREC filed a memorandum response in 
which it argues that as a non-party, the Eilermans cannot properly 
file a Section 9 counter-complaint in this docket and further that 
the -Eilermans' Section 9 complaint cannot properly be consolidated 
with the instant case. IREC notes that the Commission's Rules of 
Practice do not provide for the filing of counter-complaints; that 
counter-complaints can only be filed by individuals who are parties 
in a cause of action. IREC further argues that there is no 
appropriate basis for consolidation of Eilermans' Section 9 
complaint with the instant case because the occurrences giving rise 
to the Section 9 complaint occurred prior to the occurrences set up 
by the facts in the instant case and because the law controlling 
the Section 9 complaint is different than the law controlling which 
electric supplier has the rights to serve the Customer's premises. 

In its recommendation, IREC points out that the "Eilermans 
took it upon themselves to switch electric suppliers without 
following the statutory proceedings provided by the Act and without 
giving IREC its 'day in court'." (Memorandum filed september 20, 
1991, p. 10). - IREC asks that the Commission deny the Customer's 
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motion to consolidate, dismiss the counter-complaint and enter an 
order consistent with the stipulation of IREC and CIPS. 

After considering the law and the record herein, the 
Commission determines that the counter-complaint which has been 
administratively docketed in Docket 91-0133 should be dismissed and 
no s·eparate Section 9 complaint should be heard in a different 
docket. The pleadings of IREC and the Eilermans mainly address 
technical arguments centering around whether the counter-complaint 
may be heard in Docket 91-0133. or should be considered a separate 
section 9 complaint with a separate docket number and then 
consolidatedwitb. Docket 91-0133. The Commission determines that 
the matter should be decided on the basis that the Commission lacks 
jurisdiction under Section 9 to hear the counter-complaint (or 
complaint) regardless of the manner in which it is docketed. 

Section 9 of the Act provides as follows: 

Sec. 9. INADEQUACY OF SERVICE--DISCRIMINATION-
REFUSAL TO SERVE--COMPLAINT OF CUSTOMER--HEARING AND 
DETERMINATION. (al Any customer receiving service from 
any electric supplier, which is not subject to the Public 
Utilities Act, who contends that he is not receiving 
adequate service from that supplier, or who contends that 
he is being discriminated against by that supplier, may 
complain to the Commission. If the Commission on hearing 
finds that the service is inadequate and that there is 
another supplier whose service would be adequate and who 
is willing to serve that customer, the customer shall be 
released to such other supplier unless the supplier 
.against whom .complaint is made makes its service to that 
customer adequate within a reasonable time to be fixed by 
the Commission. If there is no such other supplier the 
Commission may direct that service be made adequate. If 
the Commission finds on hearing that such customer is 
being discriminated against as compared with other 
customers of the electric supplier so supplying such 
customer, the Commission shall order such supplier to 
cease and desist from such discrimination. 

(b) If any electric supplier, which is not subject 
to the Public Utilities Act, refuses to serve a customer 
whom it is obligated to serve and who has applied for 
service to the supplier in accordance with the supplier's 
standard rules as to service, the Commission, on 
receiving a complaint from the customer and after a 
hearing thereof, may direct the supplier to serve that 
customer. 
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Section 9 is written in the present tense. It authorizes the 
Commission to release a customer to a different electric supplier 
or to direct a supplier to make service adequate in cases in which 
the Commission determines that existing service is inadequate. It 
further authorizes the Commission to order a supplier to cease and 
desist from discriminating against a customer upon a finding that 
discrimination exists. Section 9 does not address the present 
situation in which Eilermans changed electric suppliers five years 
before filing a pleading under section 9. The Commission does not 
now have jurisdiction under Section 9 to hear the Eilermans' 
complaint. 

IV. Findings and Ordering Paragraphs 

The Commission, having reviewed the entire record and being 
fully advised in the premises, is of the opinion and finds that: 

(1) IREC is an Illinois general not for profit corporation 
engaged in the business of the sale and distribution of 
electrical energy in the State of Illinois and is an 
electric supplier within the meaning of the Act; 

(2) CIPS is an Illinois corporation engaged in the business 
of generation, transmission, distribution and sale of 
electrical energy in the State of Illinois and is an 
electric supplier within the meaning of the Act; 

(3) the statements of fact and conclusions reached in the 
prefatory portion of this order are supported by the 
record and are hereby adopted as findings of fact; 

(4) pursuant to the provisioris of Section 6 of the Act, IREC 
and CIPSentered into a Service Area Agreement which 
defines and delineates, between themselves, one or more 
service areas in which each of the contracting electric 
suppliers shall be entitled to furnish electrical service 
to customers; such Service Area Agreement was approved by 
the Commission in ESA 108 by an order dated September ], 
1969; 

(5) James E. Eilerman and Shirley M. Eilerman whose address 
is R. R. 1, Hardin, Illinois 62047, operate a farming 
operation in part of the Northeast quarter and part of 
the Southeast quarter of Section 10, Township 12 South, 
Range 2 West of the Fourth Principal Meridian, Calhoun 
County, Illinois, which farming operation is located in 
the territory authorized by the Service Area Agreement to 
be served by IREC; Eilermans were and still remain 
members of lREe for purposes of receiving electric 
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service at this property since on or about March 22. 
1965. which membership is still in full force and effect; 

(6) . on or about February 13. 1986. Eilermans purchased 
property consisting of 5.90 acres lying immediately east 
of and adjacent to the property described in finding 5. 
The property purchased by Eilermans on February 13. 1986. 
is located in the area delineated by the Service Area 
Agreement to be served with electric service by CIPS and 
there was situated on such property a CIPS meter pole and 

. a trailer to which CIPS had at some time in the past 
provided electric service; 

(7) thereafter. Eilermans constructed an electric 
distribution line from the meter pole located on the 5.90 
acres and served by CIPS so that the electricity provided 
by CIPS was then used by Eilermans with regard to the 
property described in finding 5 hereof for operation of 
the hog confinement system and the farmstead of 
Eilermans; 

(8) because of the ability of the customer to interconnect 
the premises to both the electric service of IREC and 
CIPS. it is reasonably necessary that protective measures 
be installed or taken preventing the Customer from back 
feeding electricity from one source to the other so that 
it would create safety hazards and would make the proper 
metering of electric usage impossible; 

(9) the decision of the Illinois Commerce Commission in 
Southw€istern Electric Cooperative vs. Central Illinois 
Public Service Company ESA 243. as affirmed on appeal. 
Central Illinois Public Service Company vs. Illinois 
Commerce Commission. 202 Ill. App. 3d 567. 148 Ill. Dec. 
61. 560 N.E. 2d 363 (4th Dist. 1990) is determinative of 
the issue Whether CIPS may deliver electricity to a 
customer in CIPS' territory for use by the Customer in 
IREC territory over distribution facilities owned. 
connected and constructed by the Customer; IREC and CIPS 
agree that the property described in finding 5 is in the 
territory to be served by IREC and that the property 
described in finding 6 is in the territory to be served 
by CIPS; the stipulation of IREC and CIPS shOUld be 
accepted as hereinafter set forth; 

(10) the counter-complaint filed by Eilermans should be 
dismissed for want of jurisdiction; 
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(11) all motions, petitions and objections which remain 
unresolved should be considered resolved in a manner 
consistent with the ultimate conclusions contained 
herein. 

IT IS THEREFORE ORDERED as follows: 

(A) As between IREC and CIPS, IREC is hereby designated as 
the proper electric supplier to provide electric service 
to the CUstomer's premises described in finding (5) 
hereof. 

(E) As between IREC and CIPS, CIPS is hereby designated as 
the proper electric supplier to provide electric service 
to the Customer's premises described in finding (6) 
hereof. 

(C) In the event the Customer cooperates with the 
implementation of the Commission Order, then IREC and 
CIPS shall cooperate with each other and with the 
Customer in the disconnection and reconnection of 
electric service to the Customer's premises described in 
findings 5 and 6 hereof so as to minimize the 
interruption of electric service to the Customer' s 
premises and so that IREC shall provide all of the 
electricity for use upon the premises described in 
finding 5 and CIPS shall provide all of the electricity 
for use upon the premises described in finding 6. IREC 
and CIPS shall further cooperate in advising the customer 
as to the appropriate protective devices and measures to 
prevent electric safety hazards. 

(D) That in the event the Customer shall not cooperate in the 
disconnection and reconnection of electric service or in 
installing the appropriate protective devices and taking 
the appropriate measures to prevent electric safety 
hazards in order to effect the change of electric service 
to the Customer's premise as designated in C hereof, then 
IREC is ordered to disconnect and/or remove electric 
facilities of the Customer which allow Customer to use 
electricity furnished by CIPS upon the premises described 
in finding 5. CIPS shall cooperate with IREC by de
energizing its service to the Customer's line during such 
time as is necessary for IREC to disconnect the 
Customer's facilities and by overseeing the operation of 
CIPS' facilities in such manner as to protect against any 
electrical safety hazard during the time IREC disconnects 

. and/or removes the Customer's facilities. Such 
disconnection shall not interfere with electric service 
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:furnished by CIPS for the customer's use in CIPS' 
territory. 

IT IS FURTHER ORDERED that the counter-complaint filed under 
Section 9 of the Act by Eilermans against IREC is hereby dismissed. 

IT IS FURTHER ORDERED that all motions. petitions or 
objections which remain unresolved shall be resolved in a manner 
consistent with the ultimate conclusions contained in this order. 

By.order of the Commission this 20th day of November. 1991 

Chairman 
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