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The Staff of the Illinois Commerce Commission (“Staff”), by and through its 

counsel, and pursuant to Section 766.300 of the Commission’s Rules of Practice, 83 Ill. 

Adm. Code 766.300, respectfully submits its Initial Brief in the above-captioned matter. 

Procedural History 

On August 18, 2010, the Commission approved an interconnection agreement 

and amendment entered into and executed by Halo and AT&T Illinois on May 4, 2010, 

and May 26, 2010, respectively. Id., at 2-3. 

On March 8, 2012, Illinois Bell Telephone Company, Inc. (“AT&T” or “AT&T 

Illinois”) filed a Verified Complaint alleging, in summary, that Halo Wireless, Inc. 

(“Halo”)1 violated the parties’ interconnection agreement (“ICA”) by sending AT&T traffic 

that does not originate on a wireless network, in furtherance of an apparent access 

charge avoidance scheme. See, generally, Verified Complaint.2

On April 26, 2012, Halo was granted leave to file an answer or other responsive 

pleading, and did so upon on April 27, 2012.  See, generally, Verified Answer to Formal 

Complaint.  Additionally, Halo filed a Partial Motion to Dismiss Complaint on April 30, 

2012.  A status hearing was held on May 2, 2012, at which time it was ordered that 

AT&T should respond to the motion by May 7, 2012, and that the schedule and hearing 

dates set on April 3 were to be extended. Tr. at 22, 25-26.  AT&T filed a response to the 

   

                                                           
1   Although Halo and Transcom are separate legal entities, they have common ownership 
and officers.  See Halo Ex. 1.0, at 7; AT&T Exhibit 1.0 p. 6, 8-9. In fact, for all practical 
purposes, they are one and the same and Staff will refer to them jointly as Halo, except where 
discussing the technical aspects of the network.  
2  A flurry of pre-hearing motions were filed by Halo including objections to the direct and 
rebuttal testimony of AT&T witnesses, as well as to the direct testimony filed by Staff.  The 
parties filed multiple responses and replies to each of Halo’s objections, all of which were 
overruled. See, Notice of Administrative Law Judge’s Ruling, June 1, 2012 and June 12, 2012. 



2 
 

Partial Motion to Dismiss on May 1, 2012; Halo filed a Reply in Support of the Partial 

Motion to Dismiss on May 7, and AT&T filed a Supplemental Brief in Opposition to the 

Motion on May 11.  On May 16, Halo’s Partial Motion to Dismiss was denied.  

On April 24, 2012, AT&T filed direct testimony.  On May 15, 2012, Halo filed 

direct testimony; Staff filed direct testimony and AT&T filed rebuttal testimony on May 

25, 2012.  A bifurcated evidentiary hearing was convened in the matter on June 5, and 

completed on June 13, 2012.  This initial brief follows. 

Legal Framework 

The following statutes and regulations are germane to this proceeding: 

Section 10-108 of the Illinois Public Utilities Act, under which, inter alia, AT&T 

Illinois’ claim is brought, provides in relevant part that: 

Complaint may be made by the Commission, of its own motion or by any 
person or corporation, chamber of commerce, board of trade, or any 
industrial, commercial, mercantile, agricultural or manufacturing society, or 
any body politic or municipal corporation by petition or complaint in writing, 
setting forth any act or things done or omitted to be done in violation, or 
claimed to be in violation, of any provision of this act, or of any order or 
rule of the Commission. 

220 ILCS 5/10-108. 

Also the parties have a Commission approved Interconnection Agreement (”ICA”) 

entered into under the Commission rules (Parts 761, 762 and 763) and the 

Telecommunications Act of 1996, 47 U.S.C. §§ 251 and 252. 

Argument 

 Summary of Staff’s Position 

It is Staff’s position that Halo is engaged in an unlawful access charge avoidance 

scheme.  Staff explains its position below.   
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I. WHETHER HALO IS SENDING LANDLINE-ORIGINATED TRAFFIC TO 
AT&T IN BREACH OF THE PARTIES’ INTERCONNECTION 
AGREEMENT 

Halo is in breach of the parties’ interconnection agreement, due to the fact that 

Halo sends landline-originated traffic to AT&T.  The ICA approved by the Commission 

requires Halo to send only wireless-originated traffic to AT&T. Halo admits they have 

sent traffic to AT&T that originated on the PSTN; however, they believe that this traffic 

was “re-orignated” as a wireless traffic by their customer, Transcom.  Staff is not 

persuaded by Halo’s contention that Transcom is an ESP that has the ability to “re-

originate” land-originated calls as wireless traffic.  Staff believes that this traffic is in fact 

prohibited by the ICA, and by sending such traffic to AT&T, Halo is in breach of the 

agreement. 

A. Whether The ICA Requires Halo to Send Only Wireless-Originated 
Traffic to AT&T. 

The ICA requires Halo to send only wireless-originated traffic to AT&T Illinois.  

The initial ICA specifies that the agreement does not govern “(a) Traffic which does not 

qualify as Local Telecommunications Traffic, including, but not limited to, interMTA 

traffic and interstate access ‘roaming’ traffic; (b) Non-CMRS Traffic.” ICC Staff Exhibit 

1.0 at 5, see also AT&T Illinois Exhibit 1.0 Schedule JSM-4 at 10.  The initial ICA further 

defines “non-CMRS traffic” as traffic which is neither originated nor terminated on the 

wireless facilities of a CMRS provider. Id., see also AT&T Illinois Exhibit 1.0 Schedule 

JSM-4 at 7.  An amendment to the ICA (“Amendment”) was also approved by the 

Commission on the dame day as the ICA, which specifies that: 

Whereas, the Parties have agreed that this Agreement will apply only 
to (1) traffic that originates on AT&T’s network or is transited through 
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AT&T’s network and is routed to Carrier’s wireless network for wireless 
termination by Carrier; and (2) traffic that originates through wireless 
transmitting and receiving facilities before Carrier delivers traffic to 
AT&T for termination by AT&T or for transit to another network. 
 
Staff Exhibit 1.0 at 5; AT&T Illinois Exhibit 1.0 Schedule JSM-4 at 70. 

In its Verified Answer to Formal Complaint, Halo admits that under the 

Amendment to the ICA, it is authorized only to send wireless-originated Commercial 

Mobile Service (“CMRS”) traffic to AT&T.  Verified Answer to Formal Complaint, at ¶ 6. 

It is clear to Staff, through a plain reading of the Parties’ ICA, the amendment to the 

ICA, and the admission of Halo, that Halo is required to send only wireless-originated 

traffic to AT&T Illinois. 

B. Whether Halo Has Been Sending Landline-Originated Traffic to 
AT&T. 

Halo has, and continues, to send landline-originated calls to AT&T Illinois.  Halo 

does not limit the traffic it sends to AT&T to CMRS-traffic only, as required under the 

ICA. Staff Exhibit 1.0 at 6.   

Halo maintains that they have one high volume customer, Transcom, and that 

this single customer is an enhanced service provider (“ESP”).  All of the calls that Halo 

routes to AT&T come from Transom’s network.  None of the calls originated on Halo’s 

network.  Halo witnesses have admitted “[m]ost of the calls probably did start on other 

networks before they came to Transcom for processing.”  Halo Ex. 1.0, at 32.  In fact, 

another Halo witness testified that “Transcom does not deal with ultimate consumers 

and does not provide any service to them. Transcom has no relationship with their 

distant third parties at all.”  Halo Ex. 2.0, at 10.  This is a clear indication that none of the 

calls originate with Transcom.  However, Halo asserts that when calls are processed by 
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Transcom, they are “re-originated” as wireless traffic – regardless as to whether the call 

was originally wireless- or landline-based – and sent to Halo as CMRS traffic.  

Transcom and Halo maintain a presence within the same MTA (in fact, only 157 feet 

apart from one another within the MTA), and Halo then classifies all traffic sent from 

Transcom to Halo, which is then handed off to AT&T for transiting or termination in the 

same MTA3

Halo witnesses admit that they would not be surprised if traffic they sent to AT&T 

Illinois began on the public switched telephone network (“PSTN”).  Halo Ex. 1.0, at 32.  

Further, Halo witnesses say that calls not only could have but did originate on the 

PSTN.  Id., at 36.  In fact, Mr. Wiseman further states that “[m]ost of the calls probably 

did start on other networks before they came to Transcom for processing” and that 

“Halo is not in a position to determine where or on what network a call started, and we 

have not asked our customer.”  Id., at 32.  Based on this evidence, it is very likely that 

some of these calls are initiated outside the MTA.  Staff Ex. 1.0, at 9. 

 to be intraMTA CMRS traffic.   

Despite the fact that the ICA requires that all calls sent from Halo to AT&T be 

CMRS-originated, and despite the fact that Halo was aware of the likelihood that PSTN-

originated traffic could and would be sent to AT&T, Halo did not ask their customer 

about the origination of the traffic and did not make a determination of where or on what 

network a call began.  Id. at 32. 

AT&T witnesses testified that they have attempted to determine the origin of the 

traffic send to its network by Halo.  In examining the traffic, AT&T provided evidence of 

several instances in which the calling party’s number is a number associated in the 

                                                           
3  The Transcom and Halo equipment is Belleville Illinois, which is in the AT&T MTA. 
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Local Exchange Routing Guide (“LERG”) with a landline carrier.4

Staff witness Dr. James Zolnierek specifically addressed the lack of evidence 

presented by Halo in this matter relating to the origin of calls.  Staff Ex. 1.0, at 9.  Halo 

had the opportunity to provide rebuttal testimony supporting their claim that the traffic it 

receives from Transcom and passes to AT&T is all CMRS traffic initiated by a wireless 

calling party within the AT&T MTA.  Halo, however, failed to produce any such 

evidence.  Under Illinois law, a finder of fact may infer from the failure of a party to 

produce evidence within the party’s control that the evidence was adverse to the party. 

Koonce v. Pacilio, 307 Ill. App. 3d 449, 461 (1st Dist. 1999)(internal citations omitted).  

The inference may only be made if the following conditions are met: (1) the evidence 

was under the control of the party and could have been produced by the exercise of 

reasonable diligence; (2) the evidence was not equally available to an adverse party; (3) 

a reasonably prudent person under the same or similar circumstances would have 

offered the evidence if he believed it favorable to him; and (4) no reasonable excuse for 

the failure has been shown.  Id. (internal citations omitted). 

  Identifying numbers 

using LERG is not a foolproof method of determining the origination of calls, however in 

most instances calling party numbers do identify the starting location of a call or the 

carrier network that the call started on.  On the other hand, according to Halo witnesses, 

these calling parties have no direct relationship with Halo or with Transcom, thus they 

are entirely unaware of where these calls originate.  Halo Ex. 2.0, at 8.  Halo has also 

noted that the calling parties are not aware that their calls are even travelling through 

the networks of Halo or Transcom.  Tr. 317-318.   

                                                           
4  Schedule MN-5 attached to AT&T Illinois Ex. 2.0. 
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Here, Halo had multiple opportunities to provide testimony and/or data 

contradicting AT&T’s findings.  Halo has failed to provide any evidence tending to show 

that AT&T’s analysis is incorrect.  If there is any evidence rebutting AT&T’s call 

analysis, this evidence would be under the control of Halo and could have been 

produced by Halo through the exercise of reasonable diligence.  This evidence is not 

equally available to AT&T, who nonetheless undertook to make a determination.  In 

Staff’s opinion, a reasonably prudent party under the same or similar circumstances as 

Halo would have offered testimony or data to show that the calls are in fact CMRS-

originated in the AT&T MTA if such data existed; especially given the numerous actions 

AT&T has filed against Halo before the regulatory commissions of various states.  Halo 

has provided no excuse, reasonable or otherwise, for the failure to provide such data.  

In fact, other than conjecture and speculation, Halo has provided no explanation for the 

percentage of traffic that AT&T determined to be landline-originated.  In fact, all Halo 

has done is argue that all traffic from Transcom is wireless-originated, despite the fact 

that Transcom is never a call-initiating party.   

C. Whether Transcom Originates The Traffic It Hands Off To Halo For 
Delivery To AT&T Illinois. 

The feature of Halo’s network architecture that stands out immediately is the 

insertion of wireless bridging between a Transcom router and a Halo router within 

buildings near the base of Halo’s cellular towers.5

                                                           
5  See Sched. RD-3 attached to the Rebuttal Testimony of Mr. Drause for a fully detailed 
schematic. 

  There appears to be no technical or 

even practical reason to interject the wireless bridge between the respective routing 

equipment of Transcom and Halo.  In fact, due to their common ownership Transcom 
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and Halo could even share the collocated equipment or simply run an Ethernet cable to 

bridge the gap.  The wireless bridge, however, does appear critical to the Halo-

Transcom regulatory position.   

The wireless bridge is critical to the Halo regulatory position because the “re-

origination” allegedly takes place either at or adjacent to the wireless bridge.  At the 

evidentiary hearing, AT&T counsel and Halo witness Mr. Johnson had an informative 

discussion on how the Transcom-Halo network works.  Tr. (June 13, 2012), at 309-340.  

The example of Susie in California calling Grandma in Chicago was used for illustrative 

purposes.6

On the other hand, under Halo’s position, however, Susie’s call is terminated 

“somewhere ahead of Transcom,”  at which point Transcom “enhances” the call and 

then the call is “re-originated” when Transcom sends it over the 150 foot wireless bridge 

  Generally, on most networks, Susie in California would make a call on a 

landline phone that is then routed Transcom and then sent to Halo.  The traffic would 

then be routed by Halo to the AT&T Illinois switch in the AT&T MTA and subsequently 

terminated to connect to Grandma.  Tr., at 310-314.  Staff witness Dr. Zolnierek 

addressed this traditional network configuration explaining that when a call starts on the 

PSTN, and the called party is served by a Local Exchange Carrier, it is the end office 

serving the calling party that constitutes the origination point of the call and the call is 

therefore not originated on wireless facilities.  Therefore, when the calling party uses a 

Local Exchange Carrier to originate a call that Halo ultimately sends to a called party 

served by AT&T Illinois’ end office, that call would neither originate nor terminate on the 

wireless facilities of a CMRS provider and, therefore, would be Non-CMRS traffic under 

the ICA.  Staff Ex. 1.0, at 8.   

                                                           
6  See Sched. MN-7, attached to the AT&T Ex. 2.0 for a simplified depiction of that call.   
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to Halo equipment located in the AT&T MTA.  Halo then sends Susie’s call on to the 

AT&T Illinois switch for termination and connection to Grandma.  Tr., at 311-312.   

Staff witness Dr. Zolnierek addressed the Transcom-Halo network configuration 

and explained that the Halo and Transcom networks are configured so that each 

company has a presence within an MTA and that Halo therefore considers traffic that 

Transcom sends to Halo within an MTA and that Halo then sends to AT&T Illinois within 

that MTA to be intraMTA traffic.  In this way Halo is treating Transcom as the calling 

party and is acting as if Halo’s cell sites and/or base stations are servicing the calling 

party at the time the call begins.  However, Transcom is not the calling party for the call.  

As noted above, the calling party is some distant third party which Transcom has no 

relationship with.  Staff Ex. 1.0, at 8.   

However, Dr. Zolnierrek pointed out that Halo has a single paying customer in 

Illinois, which is Transcom, and no retail customers in Illinois.  As Halo witness Mr. 

Johnson testified that: “Transcom does not deal with ultimate consumers and does not 

provide any service to them.  Transcom has no relationship with their distant third 

parties at all.”  Id., at 7-8.  Consequently, in Staff’s opinion, Transcom is not providing 

the end office, cell site, or base station which services the calling party when the call 

begins.  Therefore, the origination point for calls that Halo sends to AT&T Illinois will be 

at the end office of a Local Exchange Carrier serving the caller or at the cell site or base 

station of the CMRS provider serving the caller.  Halo, however, is operating as if 

Transcom is the calling party, which is not the case. 

The position that Transcom is the calling party is undermined by the fact that 

Halo witness Mr. Wiseman testified that: “Most of the calls probably did start on other 
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networks before they came to Transcom for processing” and that “Halo is not in a 

position to determine where or on what network a call started, and we have not asked 

our customer.”  Staff Ex. 1.0, at 9.  Based on this evidence, Staff concluded that it is 

very likely that some unknown percentage of these calls are not “re-originated” but in 

fact are initiated outside the MTA.   

Every regulatory agency, including the FCC, like Staff has rejected Halo’s 

position. 

1. Whether Regulatory Agencies Have Accepted Halo’s Position 
That Transcom Originates Further Communications. 

In Staff’s view the FCC has dispositively resolved the Halo re-originate a call 

theory in the Connect America Order7

We also address certain pending issues and disputes regarding what is 
now commonly known as the intraMTA rule, which provides that traffic 
between a LEC and a CMRS provider that originates and terminates 
within the same Major Trading Area (MTA) is subject to reciprocal 

 and rejected it.  The FCC named Halo in its 

Connect America Order, described its alleged arrangement of having traffic pass 

through an alleged ESP (i.e., Transcom), noted Halo’s theory that calls in this 

arrangement are “re-originated” in the middle by an alleged ESP (Transcom), and 

rejected the theory.  The FCC’s discussion at paragraphs 1003-06 shines a light on 

Halo’s operations, putting the operations into the necessary regulatory framework.  

Because the FCC’s insight is so attributable to this proceeding, Staff will quote a 

number of its paragraphs in a row.  First, in a summary paragraph (¶ 979) the FCC 

explained that  

                                                           
7  Report and Order, In the Matter of Connect America Fund, in WC Docket No. 10-90, GN 
Docket No. 09-51, WC Docket No. 07-135, WC Docket No. 05-337, CC Docket No. 01-92, CC 
Docket No. 96-45, WC Docket No. 03-109, WT Docket No. 10-208, FCC 11-161 (rel. November 
18, 2011) (“Connect America Order”). 
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compensation obligations rather than interstate or intrastate access 
charges.   We resolve two issues that have been raised before the 
Commission regarding the correct application of this rule to specific traffic 
patterns. First, one wireless service provider claims that calls that it 
receives from other carriers, routes through its own base stations, and 
passes on to third-party carriers for termination have “originated” at its 
own base stations for purposes of applying the intraMTA rule.   
 
Connect America Order, ¶ 979 (citations omitted).8

 
 

The FCC subsequently explains the relationships between a Local Exchange 

Carrier (“LEC”) and a CMRS provider that originate and terminate traffic within the same 

MTA and how such calls are charged for access: 

In the Local Competition First Report and Order, the Commission stated 
that calls between a LEC and a CMRS provider that originate and 
terminate within the same Major Trading Area (MTA) at the time that the 
call is initiated are subject to reciprocal compensation obligations under 
section 251(b)(5), rather than interstate or intrastate access charges.  As 
noted above, this rule, referred to as the “intraMTA rule,” also governs the 
scope of traffic between LECs and CMRS providers that is subject to 
compensation under section 20.11(b). The USF/ICC Transformation 
NPRM sought comment, inter alia, on the proper interpretation of this rule. 
 
The record presents several issues regarding the scope and interpretation 
of the intraMTA rule. Because the changes we adopt in this Order 
maintain, during the transition, distinctions in the compensation available 
under the reciprocal compensation regime and compensation owed under 
the access regime, parties must continue to rely on the intraMTA rule to 
define the scope of LEC-CMRS traffic that falls under the reciprocal 
compensation regime. We therefore take this opportunity to remove any 
ambiguity regarding the interpretation of the intraMTA rule. 
 
Connect America Order, ¶¶ 1003, 1004 (citations omitted). 

 

                                                           
8  Footnote 2059 from ¶ 979 makes it clear that the “one wireless provider” is Halo as it 
cites to certain letters from Halo counsel: “ Letter from W. Scott McCollough, Counsel for Halo 
Wireless, Inc. to Marlene H. Dortch, Secretary, FCC, WC Docket Nos. 10-90, 07-135, 05-337, 
GN Docket No. 09-51, CC Docket Nos. 01-92, 96-45, Attach. at 9 (filed Aug. 12, 2011) (Halo 
Aug. 12, 2011 Ex Parte Letter); Letter from W. Scott McCollough, Counsel for Halo Wireless, 
Inc. to Marlene H. Dortch, Secretary, FCC, WC Docket Nos. 10-90, 07-135, 05-337, GN Docket 
No. 09-51, CC Docket Nos. 01-92, 96-45 (filed Oct. 17, 2011) (Halo Oct. 17, 2011 Ex Parte 
Letter).” 
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The FCC then addresses the issue that is specifically before this Commission, 

which is whether Halo can “re-orginate” a call effectively making it intraMTA.   

We first address a dispute regarding the interpretation of the intraMTA 
rule. Halo Wireless (Halo) asserts that it offers “Common Carrier wireless 
exchange services to ESP and enterprise customers” in which the 
customer “connects wirelessly to Halo base stations in each MTA.”  It 
further using wireless equipment which is capable of operation while in 
motion.”  Halo argues that, for purposes of applying the intraMTA rule, 
“[t]he origination point for Halo traffic is the base station to which Halo’s 
customers connect wirelessly.”  On the other hand, ERTA claims that 
Halo’s traffic is not from its own retail customers but is instead from a 
number of other LECs, CLECs, and CMRS providers.  NTCA further 
submitted an analysis of call records for calls received by some of its 
member rural LECs from Halo indicating that most of the calls either did 
not originate on a CMRS line or were not intraMTA, and that even if 
CMRS might be used “in the middle,” this does not affect the 
categorization of the call for intercarrier compensation purposes.  These 
parties thus assert that by characterizing access traffic as intraMTA 
reciprocal compensation traffic, Halo is failing to pay the requisite 
compensation to terminating rural LECs for a very large amount of traffic.  
Responding to this dispute, CTIA asserts that “it is unclear whether the 
intraMTA rules would even apply in that case.”  
 
We clarify that a call is considered to be originated by a CMRS provider 
for purposes of the intraMTA rule only if the calling party initiating the call 
has done so through a CMRS provider. Where a provider is merely 
providing a transiting service, it is well established that a transiting carrier 
is not considered the originating carrier for purposes of the reciprocal 
compensation rules.  Thus, we agree with NECA that the “re-origination” 
of a call over a wireless link in the middle of the call path does not convert 
a wireline-originated call into a CMRS-originated call for purposes of 
reciprocal compensation and we disagree with Halo’s contrary position. 
 
Connect America Order, ¶¶ 1005, 1006 (citations omitted, emphasis added). 

Thus, under controlling FCC law, it is clear that Transcom does not “re-originate” 

the traffic Halo delivers to AT&T.  Moreover, every state regulatory agency that has 

addressed this issue has rejected Halo’s position that Transcom “re-originates” CMRS 

traffic to Halo for transiting or termination on AT&T’s network.   

 



13 
 

2. Whether ESPs Originate Calls.  

Staff will not address this issue under this heading. 

3. Whether Transcom is an ESP. 

Halo’s position also rests heavily on the contention that Transcom is an ESP, and 

as such, is an “end-user” – therefore, a party that “originates” calls – and is the CMRS-

originator of the traffic Halo sends to AT&T Illinois.  However, the evidence shows that 

Transcom is not, in fact, an ESP.  In fact, Transcom itself admits that for a certain 

unkown percentage of the IP traffic it receives, it does not “enhance” that traffic at all.  

Tr., at  339-340.  For the remainder of the traffic Transcom receives, any changes it 

makes to that traffic is not an “enhanced” services but rather merely “incidental” to 

providing the underlying phone service itself.   

Halo has, to date, failed to provide the Commission with any support for its 

position that Transcom is an ESP.  The FCC has defined “enhanced services” as: 

[S]ervices, offered over common carrier transmission facilities used 
in interstate communications, which employ computer processing 
applications that act on the format, content, code, protocol or 
similar aspects of the subscriber’s transmitted information; provide 
the subscriber additional, different, or restructured information; or 
involve subscriber interaction with stored information. 

47 C.F.R. §64.702(a) 

The FCC has applied this definition against other companies trying to hide 

behind the ESP exception in the past, holding that a service is not “enhanced” if it is 

simply “incidental” to the underlying phone service or acts simply to “facilitate 

establishment of a basic transmission path over which a telephone call may be 

completed, without altering the fundamental character of the telephone service.” Order 
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and Notice of Proposed Rulemaking, In the Matter of AT&T Corp., 20 FCC Rcd, 4826, ¶ 

16 (2005)(hereinafter “AT&T Calling Card Order”). 

In the AT&T Calling Card matter, AT&T argued to the FCC that their services, 

including an advertising message to the caller and some transport of the call over 

internet protocol technology, constituted enhanced services for the purposes of 

computing access charges. The FCC held that their services were not enhanced, but 

instead adjunct-to-basic, stating: 

We find that the [alleged enhanced service] provided to the calling 
party in this case is incidental to the underling service offered to the 
card-holder and does not in any way alter the fundamental 
character of that telecommunications service. From the customer’s 
perspective, the advertising message is merely a necessary 
precondition to placing a telephone call… 

AT&T Calling Card Order, ¶¶15-16. 

The end-user whose call is transported to Transcom’s network is not enabled to 

do anything other than make a telephone call, much like the user of the calling card.  In 

fact, because the end user is not even aware that their call is routed through Transcom 

and Halo’s networks, the “enhanced services” provided by Transcom are invisible to 

those end users.  The end-user, thus, has never ordered any services from Transcom 

and never paid for any services.  In fact, the end user is entirely unaware of Transcom.  

Consequently, the services that Transcom provides to their admittedly distant end users 

can only be interpreted under the AT&T Calling Card Order to be “incidental” to the call, 

rather than “enhanced services.” 

Halo repeatedly mentions in its motions and pleadings filed with this Commission 

that “courts of competent jurisdiction” have resolved that Transcom is an ESP.  See 

generally Partial Motion of Halo Wireless, Inc. to Dismiss Complaint and Notice of May 
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16, 2006 Order Confirming Plan of Reorganization for Transcom Enhanced Services; 

see also Verified Answer to Formal Complaint, at 1; Halo Wireless, Inc.’s Reply in 

Support of Partial Motion to Dismiss at 5; Halo Exhibit 2.0 at 22.  The citations for these 

decisions have not followed these assertions; rather, the reader has been directed to 

“true and accurate” Exhibits attached to other filings in this proceeding. In reviewing the 

purported decisions only one court has found that Transcom is an ESP, and that 

determination was made solely for the purposes of resolving Transcom’s own 

bankruptcy proceeding in 2005.  In re: Transcom Enhanced Services, LLC, 05-31929-

HDH-1, Memorandum Opinion at 11 (U.S. Bankruptcy Court, Northern District of Texas, 

Dallas Division; filed April 29, 2005).  The additional orders and decisions purported to 

reach the same decision are in fact from the same court, in the same matter, reciting the 

same April 29, 2005, decision in sections discussing the history of that case.  Halo’s 

repetitive contentions that Transcom’s status as an ESP is a clearly settled issue 

appears strategically arranged to deliberately deceive this Commission.  In fact, more 

numerous state commissions have found that Transcom is not an ESP than courts have 

found that it is.  Both the Pennsylvania Utility Commission and the Tennessee 

Regulatory Authority have held that Transcom is not, in fact, an ESP.   

Moreover, this Commission has rejected arguments similar to Halo’s.  In Global 

NAPs,9

Once again, Global causes a mismatch of fact to law by asserting that, 
since 1983, the FCC has held that interstate access charges may not be 
applied to traffic that is delivered from ESPs. To be sure, there is no 
relevancy to that assertion where, as here, AT&T Illinois is not seeking 
recovery of any interstate access charges. In any event, it is well 

 the Commission held that: 

                                                           
9  Order, IBT v. Global NAPs Illinois, Complaint, ICC Docket No. 08-0105 (Feb. 11, 
2009)(“Global NAPs”). 
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established on record, and to more than a reasonable degree of certainty, 
that the FCC‟s ESP exemption applies only to ESPs themselves, and is 
only an exemption from certain (i.e., originating) “interstate access 
charges.” As such, the ESP exemption has no application to the charges 
at issue here, which are all intrastate charges (i.e., local reciprocal 
compensation and intrastate access charges, as well as the transiting 
charges that we addressed above), not interstate access charges.  Even 
more to the point, the FCC‟s exemption does not apply “to traffic that is 
delivered from ESPs.” Rather, it applies to ESPs themselves, exempting 
ESPs from certain interstate access charges. Global is a carrier, not an 
ESP, and hence the ESP exemption does not apply to Global, even if the 
customers of Global’s affiliates (and Global itself has no customers) 
were in fact ESPs. Thus, the ESP exemption offers Global no relief. 

Global NAPs, at 44.  

Global NAPs, like Halo, was engaged in a scheme to avoid paying access charges by 

claiming an ESP exception.  The Commission rejected the Global NAPs scheme. 

Staff recommends that the Commission find that Transcom is not an ESP and 

not eligible for the access charge exemption. 

4. Whether Transcom Originates Traffic Wirelessly at the Halo 
Tower Site.    

As discussed in detail above, the FCC has directly addressed this issue and 

found that: 

[W]e agree with NECA that the “re-origination” of a call over a wireless link 
in the middle of the call path does not convert a wireline-originated call 
into a CMRS-originated call for purposes of reciprocal compensation and 
we disagree with Halo’s contrary position.   

Connect America, ¶¶1005, 1006. 

In Staff’s view, the Halo “re-origination” issue the Commission faces in this proceeding 

was decisively resolved by the FCC in its Connect America Order where it decided 

against Halo’s “re-origination” argument.  Staff consequently recommends that the 
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Commission find, like the FCC did, that Halo’s re-origination” theory does not convert 

land-line originated calls into wireless calls, which would allow Halo to pay reciprocal 

compensation rather than access charges.  In fact, the FCC Connect America Order is 

controlling law on this issue. 

II. WHETHER HALO GAVE AT&T ILLINOIS INACCURATE CALL 
INFORMATION. 

 Staff will not discuss this issue under this heading. 

III. WHETHER HALO IS BREACHING THE ICA BY SENDING INTERMTA 
TRAFFIC TO AT&T. 

Halo is clearly breaching the ICA by sending AT&T interMTA traffic.  The Initial 

ICA requires that: 

The origination point and termination point on Ameritech’s network shall 
be the end office serving the calling or called party.  The origination point 
or termination point on Carrier’s network shall be the cell site or base 
station which services the calling or called party at the time the call 
begins.10

 
 

Halo has no retail end users.  Tr., at 316.  Halo admits that they do not know where its 

traffic originates from.  They can never see past [its] customer.  Tr., at 317-318.   

 The Amendment to the ICA includes the following language: 

Whereas, the Parties have agreed that this Agreement will apply only to 
(1) traffic that originates on AT&T’s network or is transited through AT&T’s 
network and is routed to Carrier's wireless network for wireless termination 
by Carrier; and (2) traffic that originates through wireless transmitting and 
receiving facilities before Carrier delivers traffic to AT&T for termination by 
AT&T or for transit to another network. 
 

There is no dispute that, with this language, the “parties’ ICA authorizes Halo to send 

only wireless-originated Commercial Mobile Service (“CMRS”) traffic to AT&T Illinois.  

                                                           
10  Schedule JSM-4 attached to AT&T Illinois Exhibit 1.0 at Page 10 of 68. 
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However, as noted above, Halo has no idea where its traffic originates.  Further, Halo’s 

theory, that it re-originates traffic at or adjacent to the wireless bridge, has been 

specifically rejected by every regulatory agency that has addressed it.  Moreover, 

Transcom does not enhance its traffic so it is not an ESP.    

Halo is inserting itself into the call path between telecommunications carriers 

serving calling parties and telecommunications carriers serving called parties for the 

purposes of regulatory arbitrage.  Halo asserts that it has “interpreted and applied 

telecommunications laws and rules in a novel, but legal way, in order to bring real 

tangible value to Illinois consumers.”  In Staff’s opinion, Halo is actually operating in 

breach of its contract and failing to pay access charges.  While this strategy may benefit 

Halo and/or its customers, it is at the expense of companies and customers that Halo 

sends traffic to, thus distorting the market place.  Staff Ex. 1.0, at 13-14. 

Staff recommends that the Commission find that when Halo receives traffic from 

Transcom that comes from calls initiated by a calling party served by end-offices of local 

exchange carriers located in different exchanges in Illinois and then passes that traffic 

to AT&T Illinois for termination in exchanges in Illinois, this process does not convert a 

wireline-originated call into a CMRS-originated call for purposes of reciprocal 

compensation.  Id., at 13.  Consistent with this, the Commission should find that such 

traffic is subject to the access regime rather than the reciprocal compensation regime.   
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IV. WHETHER AT&T IS ENTITLED TO RELIEF

A. Whether The Commission Should Authorize AT&T to Discontinue 
Performance Under the ICA and Stop Accepting Traffic from Halo. 

.  

For all the reasons discussed above, Halo has breached the ICA.  Halo suggests 

that its breach, if there is one, it should be somehow considered de-minimus.  Tr., at 

380.  However, the Amendment specifically limits traffic sent to AT&T Illinois to only 

wireless-originated traffic.  Halo has violated this express limitation.  The number of 

times Halo has sent non CMRS traffic to AT&T Illinois is unknown at this time.  Based 

upon the AT&T call analysis, however, the number is clearly not de minimus.  In fact, it 

is material.  Halo has failed to rebut the AT&T call analysis.   

Illinois law has long provided that where a contract is materially breached the 

injured party need not continue performing under the contract.  See e.g., Eager v. 

Berke, 11 Ill.2d 50, 54 (1957); Bisla v. Parvaiz, 379 Ill. App.3d 567, 572-73 (1st Dist. 

2008).  Because Halo has materially breached the ICA, Staff recommends that the 

Commission find that AT&T Illinois need not continue performance under the ICA and 

may stop receiving Halo traffic.   

B. Whether The Commission Should Declare That Halo Is Liable to 
AT&T for Access Charges on Non-Local Traffic Halo Delivered to 
AT&T. 

 Local Exchange Carrier (“LEC”) to LEC intrastate, interexchange traffic is the 

prototypical traffic type subject to switched access charges.  Therefore, had Halo not 

inappropriately passed this traffic off as traffic subject to reciprocal compensation, it 

would have been required to pay AT&T Illinois switched access charges.  While the total 

amounts of switched access payments due and owed are not determinate from the 
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information in the record, the record does contain sufficient evidence for the 

Commission to conclude that some positive amounts of switched access are due and 

owed.  Moreover, this dispute is also in a Bankruptcy Court, which has ordered that no 

state agency reviewing this dispute should liquidate the amount of any claims, as the 

Bankruptcy Court is best prepared to identify those amounts owed.  Staff, consequently, 

recommends that the Commission find that Halo owes an undetermined amount of 

money for access charges on the intrastate non-local traffic Halo sent to AT&T Illinois 

for termination.   
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CONCLUSION 
 
For the reasons set forth above, Staff respectfully requests that the Commission 

adopt Staff’s recommendations in this proceeding.  
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