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BRIEF ON EXCEPTIONS OF 

THE PEOPLE OF THE STATE OF ILLINOIS 

 

 

The People of the State of Illinois, by and through Lisa Madigan, Attorney General of the 

State of Illinois (“the People” or the “AG”), pursuant to Part 200.830 of the Rules of Practice of 

the Illinois Commerce Commission (“the Commission”), 83 Ill.Admin.Code Part 200.830, and 

the schedule established by the Administrative Law Judge, hereby file their Brief on Exceptions 

in the above-captioned proceeding. 

I. INTRODUCTION 

Although the Proposed Order in this docket reaches the proper conclusion on customers 

outside of the Chicago area, its conclusions as to customers in and near Chicago are without a 

proper basis and fails to acknowledge vital arguments presented by the People and Staff that Dex 

One failed to meet its burden of proof to demonstrate that a waiver of the Rule should be 

granted.  Specifically, the People present three exceptions: that the Proposed Order must 

determine that Dex One failed to prove that no party will be injured by its requested variance; 

that the Proposed Order must determine that Dex One failed to prove that the Rule from which it 

seeks a variance is unreasonable or unnecessarily burdensome; and the Proposed Order must 

direct Dex One to provide adequate notice to the affected customers. 

II. EXCEPTION 1: THE PROPOSED ORDER MUST DETERMINE THAT DEX 

ONE FAILED TO PROVE THAT “NO PARTY WILL BE INJURED” BY ITS 

REQUESTED VARIANCE. 

 

Section 13-513 of the Public Utilities Act (Act) provides that “[t]he burden of proof in 

establishing the right to a waiver shall be upon the petitioner.”  (220 ILCS 5/113-513). As 

argued in the People’s briefs, Dex One failed to satisfy the burden of proving the conditions 

precedent for the Commission to grant its requested variance because Dex One relies upon 
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anecdotal evidence to baldly assert that consumers do not want white pages directories.  See AG 

Initial Brief at 2.   As demonstrated in greater detail below, the Proposed Order fails to address Dex 

One’s failure to provide anything beyond this anecdotal evidence, and should be modified. 

As an initial matter, without explanation or reasoning, when quoting the applicable law, the 

Proposed Order omits the language from section 13-513 of the Act that assigns the burden of proof 

to Dex One.  Absent this language, the Proposed Order is unclear as to which party must meet this 

burden.  Therefore, the Proposed Order should be modified as indicated below. 

 
 
II. The Public Utilities Act (“the Act”) and 83 Ill. Adm. Code 
 
 Section 13-513 of the Act states, in relevant part, “(Aa) telecommunications carrier 
may petition for waiver of the application of a rule issued pursuant to this Act... . The 
burden of proof in establishing the right to a waiver shall be upon the petitioner. The 
petition shall include a demonstration that the waiver would not harm customers 
consumers and would not impede the development or operation of a competitive 
market…”  (220 ILCS 5/13-513). 
 
 

a. The Proposed Order does not sufficiently explain Dex One’s reliance on 

unidentified “external factors” to support its position that no party will be 

injured 

 

A recurring theme running through both the People’s and the Staff’s briefs was that Dex 

One relied on largely anecdotal evidence to support its position that no harm would come to Illinois 

consumers as a result of this variance.  See AG Initial Brief at 7; Staff Initial Brief at 10.  Indeed, a 

review of the record in this docket fails to uncover any direct customer data relevant to the Illinois 

market provided by Dex One.  Yet, the Proposed Order ignores Dex One’s lack of hard evidence 

and essentially takes Dex One’s word for it that its customers do not want or need residential white 

pages.  Such a conclusion is baseless and cannot be used as the basis for granting Dex One’s 

requested waiver.   
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As raised in the People’s Reply Brief, Dex One cites to a number of “external factors,” 

including increased consumer access to computers and the Internet, smart phones, specialty 

directories, and a decrease in the number of residential land-line telephones, as proof that there is no 

longer a consumer demand for white pages and that no party would be injured by the requested 

variance.  See, generally, AG Reply Brief at 3-4.  The People and Staff shined a light on the myriad 

flaws in Dex One’s testimony and its initial brief, which rely solely on anecdotal evidence to 

support its assertions about the Illinois market.  See AG Reply Brief at 5-6; Staff Reply Brief at 2.   

The Proposed Order properly concludes that Dex One failed to present evidence that 

consumers outside the Chicago area have immediate and consistent access to computers, the 

Internet or smart phones.
1
  However, without explanation, the Proposed Order reaches the opposite 

conclusion for consumers in and near Chicago.  As the People argued in its Reply Brief, “the reality 

of the Illinois marketplace that electronic media, while perhaps pervasive among some segments of 

the population, is not ubiquitous.” AG Reply Brief at 2.  A number of Illinois residents, including 

those in and near Chicago, will continue to rely on printed directories because they do not, or 

cannot, have regular access to a computer, access to the Internet in their home, or a smart phone.  

Similarly, in its initial brief, Staff noted that approximately 20% of Illinois residents do not have a 

computer.  Staff Initial Brief at 9.   Absent a printed white pages directory, there is a greater 

likelihood that the vulnerable consumers in and near Chicago will not have access to important 

information or will have to use some form of directory assistance at an additional cost.   

Despite raising these arguments, the Proposed Order fails to even summarily address them 

or the detrimental effect it could have on the most vulnerable consumers.  It remains true that not 

                                            
1
 “Moreover, the Commission is not persuaded that the internet or cell phones provide a remedy, as 

there is no evidence in this Docket to demonstrate that all customers in these areas have internet 

access or own a cell phone. “ Proposed Order at 11.   
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every resident in and near Chicago does has access to a computer, access to the Internet in their 

home, or a smart phone.  Yet, the Proposed Order does not address this section of the population in 

and around Chicago.  Absent some explanation and justification, the Commission should reject Dex 

One’s request to leave this segment of the population without this vital information or  forced them 

to pay more out of pocket for directory assistance.  In its current state, the Proposed Order does just 

this. 

Moreover, as the People argued, Dex One failed to provide any concrete evidence or cite to 

authority to support its arguments relative to the impact that the availability of electronic media has 

on a customer’s use of white pages directories.   Anecdotal arguments and bald assertions cannot be 

the basis for a Commission order, but that is precisely what the Proposed Order is based upon when 

it accepts Dex One’s arguments at face value.  Because there has been no proof that a segment of 

vulnerable consumers in and near Chicago will not be harmed by this variance, the Commission 

should modify the language of the Order.   

The Proposed Order properly notes that “there would be a time gap between the request 

and the actual delivery.”  This finding, taken in conjunction with the People’s prior arguments 

that computers and Internet access are not ubiquitous, comprises the very definition of harm to 

consumers.  The only remaining option for consumers to have access to necessary information 

contained in the white pages directory will be to access directory assistance at an additional cost 

of up to $2.00 per call.  Because of this potential harm, the Proposed Order should be modified. 

b. The Proposed Order fails to address Dex One’s unsupported argument 

that the low response rate for citywide directories indicates a low demand 

for the White Pages 

 

A cornerstone of Dex One’s briefs is that a low request rate for the Chicago citywide 

residential directory delivered upon request pursuant to ICC Docket 07-0434 means that 
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customers do not want residential directories. See Dex One Initial Brief at 9.   The People 

reassert the argument in its briefs that Dex One’s assertions about response rates for citywide 

directories are not valid.  As a result of the Order in Docket No. 07-0434, Chicago consumers have 

not been without this vital information – they continue to receive neighborhood residential white 

pages directories.  However, by granting Dex One’s requested variance in the instant docket, the 

Proposed Order strips customers in and around the City of Chicago of any residential white pages 

listings.    

Moreover, Staff argued in its briefs, and Staff witness Joan Howard testified, that there 

could be varying interpretations for this low request level.  The existing neighborhood 

directories may fill the need and the availability of the citywide directories may be inadequately 

publicized. ICC Staff Ex. 1.0 at 8.  However, the Proposed Order fails to address these legitimate, 

varied, interpretations.  Given the strong likelihood of harm to consumers, the Commission 

should reject the variance and modify the Proposed Order as indicated below. 

c. The Proposed Order does not address arguments raised as to the usage 

patterns in other jurisdictions. 

 

The Proposed Order appears to accept Dex One’s testimony that “[s]aturation delivery has 

ceased in over 60 markets nationwide with no significant public objection.  This is evidence that 

customers do not value automatic inclusion of residential White Pages as long they can be obtained 

upon request at no cost.” Proposed Order at 6.   As argued in the briefs, the People reiterate that Dex 

One has presented no data specific to the Illinois market.  AG Initial Brief at 7.  In addition, Dex 

One’s arguments fail to explain why or how these jurisdictions are demographically similar to the 

Illinois marketplace.  The Proposed Order does not address any of these arguments.   

Given the above argument, the People urge the Commission to modify the Proposed Order as 

follows: 
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IV. Commission Analysis and Conclusions 
 
 Petitioner requests a variance from 83 Ill. Adm. Code 735.180 (a)(1) and (d) so 
that, inside Chicago, it may remove the residential White Pages from its Neighborhood 
Directories.  Petitioner also seeks a modification of the variance granted in Docket 07-
0434, permitting it to now cease saturation delivery of the Residential White Pages portion 
of the Neighborhood Directories.  Outside Chicago, the variance would allow it to remove 
the residential White Pages from the Core Directory and cease saturation delivery of these 
pages.  Petitioner would make the Core directory residential White Pages available upon 
request, but initially only in the Chicago suburbs and Metro East area. 
 
 The Commission does not see a contested issue in the cessation of saturation 
delivery of Neighborhood Directories inside Chicago and the Core directories in the areas 
specified, as Petitioner has pledged to provide those directories to customers upon 
request.  The Commission finds that the variance granted in Docket 07-0434 should be 
extended and Petitioner should be permitted to deliver Neighborhood Directories upon 
request only.   
 

Removal of the residential White Pages from the neighborhood directories inside 
Chicago would leave customers with access only to the city-wide residential White Pages, 
which would be available upon request.  Petitioner states acknowledges that there would 
be a time gap between the request and actual delivery, however it appears that a would 
leave a requesting customer would be without residential White Page listings for no more 
than a maximum ofapproximately ten days, although it is .  Very possibly,possible that the 
time gap would could be considerably less.  (Pet. Ex. 3.0 at 9).  The Commission finds this 
interruption potentially harmful.  The demographic data presented to the Commission does 
not address the needs of vulnerable residents in and near the City of Chicago who do not 
have access to a computer, the Internet, or smart phones.  These customers, who rely on 
the residential White Pages could potentially be harmed by their inability to access 
important information promptly and by the fact that their only option to obtain this now free 
information is expensive directory assistance usage.does not see a likelihood of imminent 
harm to Chicago customers whose access to residential White Page listings would be 
interrupted for only a few days.   Therefore, Tthe Commission concludes that the variance 
granted in Docket 07-0434 should not be modified extended, allowing Petitioner to cease 
saturation delivery of the Neighborhood Directories in Chicago.  and Petitioner should also 
not be permitted to cease saturation delivery of the Core Directory in the areas specified, 
provided that the Neighborhood and Core Directories remain available to customers upon 
request. 
 

III.  EXCEPTION 2: THE PROPOSED ORDER DOES NOT DETERMINE THAT 

DEX ONE FAILED TO PROVE THE RULE IS UNREASONABLE OR 

UNNECESSARILY BURDENSOME 
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Dex One is required to prove that the rule at issue (83 Ill. Admin. Code 735.180(a) and (d)) 

is unreasonable and unnecessarily burdensome.  Both the People and Staff raised arguments refuting 

Dex One’s assertions, including drawing attention to the fact that Dex One will continue to print and 

deliver, in a saturation manner, neighborhood directories Yellow Pages (absent the white pages 

residential directory) and revenue-producing Yellow Pages.  AG Reply Brief at 3; Staff Reply Brief 

at 3. Given the existence of this distribution and production network, it cannot be argued that 

continuing to offer the smaller residential directory to these pre-existing directories is somehow 

unreasonable or unnecessarily burdensome.  However, without explanation, the Proposed Order 

concludes that the Rule is unreasonable or unnecessarily burdensome to Dex One.  The Proposed 

Order does not acknowledge the arguments raised by the People of Staff nor does it explain how the 

Commission reached its conclusion that Dex One met its burden.  Therefore, the People urge the 

Commission to modify the Proposed Order as follows: 

 
 

By granting denying the extension of the variance from Sections 735.180(a)(1) and 
(d) except in the case of the Core Directories’ residential White Pages, the Commission 
finds that the requirements of Section 735.50 have not been met.  The rule is not 
statutorily mandated. No customers Customers outside of the Metro East, Rockford, 
Peoria and Springfield areas will be harmed, as Neighborhood Directories, Core 
Directories and residential White Pages in Chicago will only be available upon request and 
there is no evidence that proves various alternative electronic sources are an acceptable 
substitute or are universally available.  To the extentThe Rule that Petitioner is required to 
provide saturation delivery of directories and publish residential White Pages in Chicago, 
the rule is not unreasonable, as customers may obtain directories and listings upon 
request from Petitioner at no chargeDex One will maintain the distribution and production 
networks related to the saturation delivery of its Yellow Pages. 

 
 

IV.  EXCEPTION 3: THE PROPOSED ORDER DOES NOT PLACE ANY 

NOTICE REQUIREMENTS ON DEX ONE 
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Finally, in the event the Commission decides to grant the requested waiver, the 

People urge the Commission to place effective notice requirements on Dex One.  Notice 

requirements should provide consumers with adequate opportunity to prepare for the 

cessation of saturation delivery, including allowing the consumer to prepare for delivery by 

not disposing of the previous directory or preparing some alternate solution.  Such notice 

requirements have been implemented in numerous other jurisdictions and are vital to 

protecting the most vulnerable consumers.  In its current form, the Proposed Order does 

not address notice provisions to consumers.   

As argued in its briefs, the People urge the Commission to adopt similar notice 

provisions as those adopted by the New Jersey Board of Public Utilities (NJBPU) in a similar 

docket.  The NJBPU required seven forms of notice to customers, including messages on bags 

containing the directories, messages printed on the covers of directories, messages on the “911” 

page of the directory, blow-in cards, and letters mailed to customers describing the changes. 

In addition, the NJBPU required advanced tracking and reporting mechanisms to ensure that 

customers were not being disadvantaged.
2
 

Similarly, the Florida Public Service Commission (FPSC), in response to a similar 

request, allowed only a two year temporary waiver of the delivery, noting that public input on 

the issue was “imperative.”
3
 The FPSC ordered the telephone communications provider, as 

well as its own staff, to engage in several different methods of consumer outreach including 

Public Service Announcements, news releases, and questionnaires, before ruling on the 

                                            
2 In the Matter of Verizon New Jersey’s Petition for Waiver of New Jersey Administrative Code Regulations 14:10- 

1A.5 Subsections (a) and (b) Pertaining to the Publishing and Distribution of Telephone Directories, Docket No. 

TO10040255, Order of Approval (dated September 22, 2010). 
3
 In Re: Petition by BellSouth Telecommunications, Inc. d/b/a AT&T Florida d/b/a AT&T Southeast for waiver of 

Rule 25-4.040(2), Florida Administrative Code, Docket No. 090082-TL; Order No. PSC-09-0492-PAA-TL at 5 (issued 

July 8, 2009). 
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permanency of the waiver. In resolving another waiver case, the Public Utilities Commission 

of Ohio required prominent notice provisions to be placed in or on the revenue-generating yellow 

pages directory delivered to all customers. 

In this Proposed Order, the Commission outlines no notice requirements.  Absent a 

directive from the Commission, Dex One is free to cease delivering white pages directories at 

will without notice to consumers. In order to avoid such an unfair result that would prevent 

consumers from planning and protecting their access to currently free information, the People 

urge the Commission to modify the Proposed Order as follows. 

Notification Requirements 
 
In order to address the Commission's concerns and ensure that consumers are properly 
notified that the residential portion of the white pages directory will no longer be delivered, 
the Company must provide sufficient notice to customers. The Company must provide a 
press release to generally read periodicals and newspapers in the service territory.  In 
addition to a press release, the following must be included on or with the directories: 
 

 a message on any bag that contains the directory; 

 a message printed on the actual cover of the directory; and 

 a message on the 911 page in the directory. 
 
Each message will specify to customers the cessation of delivery of the residential portion 
of the white pages directory, will provide customers with a toll-free number where they can 
request a free copy of the white pages directory, and inform customers of the maximum 
length of time until they will receive that free copy of the white pages directory. 

 
 
Finally, given the arguments presented in the People’s briefs and in this Brief on Exceptions, 

the People urge the Commission to modify the Proposed Order as follows: 

 
V. Findings and Ordering Paragraphs 
 
 The Commission, having reviewed the entire record herein and being fully advised 
in the premises, is of the opinion and finds that: 
 

(1) Petitioner filed a verified petition with the Commission pursuant to Section 
13-513 of the Act, requesting a variance from Sections 735.180 (a)(1) and 
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(d) to remove the residential White Pages from the Neighborhood 
Directories in Chicago and the Core Directories in the Chicago suburbs, 
Metro East, Rockford, Peoria and Springfield, and to cease saturation 
delivery of the Corethese Directories; 

 
(2) in Docket 07-0434, Petitioner was granted a variance from Sections 735.180 

(a)(1) and (d) to distribute Chicago Residential White Pages upon request 
only;  Petitioner requests an extension of the variance granted in Docket 07-
0434 to cease production and saturation delivery of the White Pages 
Residential Neighborhood Directories in Chicago and make them the Core 
White Pages Directories available upon request only; 

 
(3) the Commission has jurisdiction over the parties hereto and the subject 

matter hereof;  
 
(4) Petitioner’s evidence does not shows that no harm to customers would 

result from an extension of the variance granted in Docket 07-0434 to cease 
production and saturation delivery of the White Pages Neighborhood 
Directories in Chicago and making them available upon request; the 
extension should not be granted; 

 
(5) Petitioner’s evidence does not shows that no harm to customers would 

result from the cessation of saturation delivery of the White Pages Core 
Directories outside Chicago and making them available to customers upon 
request; the request for a variance from Section 735.180 (a)(1) and (d) 
should not be granted;  

 
(6) Petitioner’s evidence does not shows that no harm to customers would 

result from the removal of the residential White Pages from Neighborhood 
Directories and making them available to customers upon request; the 
request for a variance from Section 735.180 (a)(1) and (d) should not be 
granted;   

 
(7) Petitioner’s proposed removal of the residential White Pages from the Core 

Directories in the Metro East, Rockford, Peoria and Springfield areas would 
potentially harm customers, as there is no showing that the listings would be 
available to all customers in these four areas; the request for a variance from 
Section 735.180 (a)(1) and (d) should not be granted; 

 
(8) Petitioner should apply in a separate Docket for a variance from Section 

735.180 (a)(1) and (d) allowing removal of the Core Directories’ residential 
White Pages at such time as these pages, or some other no-cost access to 
its listings, becomes available. 
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 IT IS THEREFORE ORDERED by the Illinois Commerce Commission that the 
request to extend that variance granted in Docket 07-0434 permitting Petitioner to cease 
saturation delivery of the Neighborhood Directories is granteddenied. 
 
 IT IS FURTHER ORDERED that the request for a variance from Section 735.180 
(a)(1) and (d) to cease saturation delivery of the Core Directories outside Chicago is 
granteddenied. 
 
 IT IS FURTHER ORDERED that the request for a variance from Section 735.180 
(a)(1) and (d) to cease saturation delivery of the residential White Pages in Chicago is 
granteddenied. 
 
 IT IS FURTHER ORDERED that the request for a variance from Section 735.180 
(a)(1) and (d) to cease saturation delivery of the residential White Pages in Metro East, 
Rockford, Peoria and Springfield areas, is denied.   
 
 IT IS FURTHER ORDERED that Petitioner has not complied with Section 735.50 
pertaining to the extension of the variance granted in Docket 07-0434 to cease production 
and saturation delivery of the White Pages Neighborhood Directories, pertaining to 
cessation of saturation delivery of the Core Directories, and pertaining to cessation of 
saturation delivery of the residential White Pages in Chicago, and that request is denied. 
 

V. Conclusion 

 
Given the above arguments, the People urge the Commission to modify the Proposed 

Order consistent with the arguments and Exceptions language presented above and as follows. 

 

 

Respectfully Submitted,  

  

       People of the State of Illinois 

Lisa Madigan, Attorney General 

 

By:_________/s/______________ 

Timothy S. O’Brien 

Assistant Attorney General 

Illinois Attorney General’s Office 

       100 West Randolph Street, 11th Floor 

       Chicago, Illinois 60601 

       Telephone: (312) 814-7203 

       Facsimile: (312) 812-3212 

       E-mail: tsobrien@atg.state.il.us 

 
 


