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The Staff of the Illinois Commerce Commission (the “Staff"), by and through 

its counsel, and pursuant to Section 200.830 of the Commission's Rules of 

Practice (83 Ill. Adm. Code 200.830), respectfully submits its Brief on Exceptions 

in the above-captioned matter. 

Exception No. 1 

 The Proposed Order finds that: 
 

The Commission does not see a contested issue in the cessation of 
saturation delivery of Neighborhood Directories inside Chicago and 
the Core directories in the areas specified, as Petitioner has 
pledged to provide those directories to customers upon request. 
The Commission finds that the variance granted in Docket 07-0434 
should be extended and Petitioner should be permitted to deliver 
Neighborhood Directories upon request only.  
 
Removal of the residential White Pages from the neighborhood 
directories inside Chicago would leave customers with access only 
to the city-wide residential White Pages, which would be available 
upon request. Petitioner states that there would be a time gap 
between the request and actual delivery, however it appears that a 
requesting customer would be without residential White Page 
listings for no more than a maximum of ten days. Very possibly, the 
time gap would be considerably less. (Pet. Ex. 3.0 at 9). The 
Commission does not see a likelihood of imminent harm to Chicago 
customers whose access to residential White Page listings would 
be interrupted for only a few days. The Commission concludes that 
the variance granted in Docket 07-0434 should be extended, 
allowing Petitioner to cease saturation delivery of the Neighborhood 
Directories in Chicago. Petitioner should also be permitted to cease 
saturation delivery of the Core Directory in the areas specified, 
provided that the Neighborhood and Core Directories remain 
available to customers upon request. 
 
Proposed Order at 9 
 

 The Staff respectfully states that this is a fundamental misapprehension of 

its position. There is indeed a contested issue, in that the Staff takes the view 

that the waiver extended in the Commission’s October 24, 2007 Order in Docket 
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No. 07-0434 be continued. Staff Ex. 1.0 at 9; Staff Ex. 2.0R at 2. The 

Commission’s Order in Docket No. 07-0434 does not, however, find that 

Neighborhood Directories need only be distributed to those persons who 

specifically request them; instead, the Order specifically observes that: “[R.H. 

Donnelly] proposes to continue to deliver to all City of Chicago residential 

customers a copy of their local Neighborhood directory, but to distribute the city-

wide Chicago Residential White Pages only upon request.” Order at 2, ICC 

Docket No. 07-0434 (October 24, 2007). The Commission granted this relief, 

stating that: “[R.H. Donnelly’s] petition for variance is granted subject to the 

commitments made by R.H. Donnelley as more fully set forth in its direct 

testimony and as reflected in Staff’s Verified Statement of Deborah Lewis-

Johnson[.]” Id. at 4.  

 As Staff witness Joan Howard noted: “[t]he variance granted by the 

Commission in Docket No. 07-0434 does not eliminate residential white pages; 

rather it permits publication and distribution of neighborhood directories instead 

of a Chicago city-wide directory.” Staff Ex. 2.0R at 2. In other words, the relief 

that R.H. Donnelly sought in Docket No. 07-0434 was Commission authority to 

cease the saturation delivery of citywide directories, and in place of citywide 

directories, distribute Neighborhood Directories to all customers.  

 Further, the Staff continues to believe that the waiver granted in Docket 

No. 07-0434, and no other, is proper. Staff Ex. 1.0 at 9; Staff Ex. 2.0R at 2. 

Simply put, the petitioner has failed to meet its burden of proof in this proceeding. 

See Scott v. Dept. of Commerce and Community Affairs, 84 Ill. 2d 42, 53; 416 
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N.E.2d 1082, 1088; 1981 Ill. Lexis 229 at 14; 48 Ill. Dec. 560 (1981) 

(administrative agencies follow the common-law rule that the party seeking relief 

has the burden of proof). R.H. Donnelly is therefore required to demonstrate that: 

(1) the requirement that directories be delivered is not statutorily mandated1; (2) 

no party will be injured by waiver of the requirement; and (3) the requirement 

would, in the particular case, be unreasonable or unnecessarily burdensome. 83 

Ill. Adm. Code 735.50.  

 The fact is that R.H. Donnelly has failed to meet its burden of proof. 

Instead of demonstrating, through the use of Illinois-specific evidence that no 

injury will result from the requested waiver – as, in fact, it felt compelled to do in 

Docket No. 07-0434, see R.H. Donnelly Ex. 1.0 at 4-5, ICC Docket No. 07-0434 

(R.H. Donnelly retained a research consultant to conduct a survey for the 

purpose of: “determin[ing] whether a reduction in the duplication of certain 

directories would negatively impact  Chicago customers and identify directory 

alternatives available to customers[]” – R. H. Donnelly instead relies on nothing 

more here than the fact that other states have granted some similar form of 

waiver, stating, plaintively that: “data obtained from markets that have already 

undergone this type of conversion is a more reliable indicator of customer 

reaction than a speculative customer survey[.]” See Proposed Order at 5. This 

does not in any way address or satisfy the Illinois rule. Moreover, Staff has 

shown that as many as 20% of Illinoisans do not even own a computer. See Staff 

Ex. 1.0 at 7, citing Table B6, “Exploring the Digital Nation: Computer and Internet 

                                                 
1
  That the directory requirement is not statutory is undisputed. 
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Use at Home”, U.S. Department of Commerce, November 2011. Since petitioner 

views the ability to look up telephone numbers online as a major argument in 

favor of the relief it seeks, R.H. Donnelly Ex. 1.0 at 9, it follows that as many as 

20% of customers will be harmed by discontinuance of delivery of the 

Neighborhood Directories. The waiver cannot be granted on this basis alone.  

 With respect to the requirement that R.H. Donnelly show that delivery of 

Neighborhood Directories would be unnecessary or burdensome, the Staff 

merely notes that the Neighborhood Directories were R.H. Donnelly’s idea, 

intended to relieve it of the purported burden of delivering citywide directories to 

every customer. To now argue that even this far-less-stringent requirement is 

excessively burdensome is, in Staff’s opinion, beyond anything the Commission 

should be prepared to entertain.  

 Similar logic applies with even greater force to all areas outside the City of 

Chicago. With respect to the City, petition at least took the trouble to collect 

Chicago-specific survey data five years ago when it requested its waiver in 

Docket No. 07-0434. With respect to the remainder of the State, petitioner relies 

on nothing but sister state orders – no survey data, or Illinois specific information 

of any description whatever. The petitioner is not entitled to its relief a fortiori. 

 Consistent with this argument, Staff requests that the Proposed Order be 

revised as follows, at page 9: 

The Commission does not see a contested issue in the cessation of 
saturation delivery of Neighborhood Directories inside Chicago and 
the Core directories in the areas specified, as Petitioner has 
pledged to provide those directories to customers upon request. 
The Commission finds that the variance granted in Docket 07-0434 
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should be extended and Petitioner should be permitted to deliver 
Neighborhood Directories upon request only.  
 
Removal of the residential White Pages from the neighborhood 
directories inside Chicago would leave customers with access only 
to the city-wide residential White Pages, which would be available 
upon request. Petitioner states that there would be a time gap 
between the request and actual delivery, however it appears that a 
requesting customer would be without residential White Page 
listings for no more than a maximum of ten days. Very possibly, the 
time gap would be considerably less. (Pet. Ex. 3.0 at 9). The 
Commission does not see a likelihood of imminent harm to Chicago 
customers whose access to residential White Page listings would 
be interrupted for only a few days. The Commission concludes that 
the variance granted in Docket 07-0434 should be extended, 
allowing Petitioner to cease saturation delivery of the Neighborhood 
Directories in Chicago. Petitioner should also be permitted to cease 
saturation delivery of the Core Directory in the areas specified, 
provided that the Neighborhood and Core Directories remain 
available to customers upon request. 
 
Removal of the residential White Pages from the Core Directories is 
problematic. Mr. Davidson testified that residential White Pages 
would initially be available upon request only in the Chicago 
suburbs. (Pet. Ex. 1.0 at 8). That would leave customers in Metro 
East, Rockford, Peoria and Springfield with no access to residential 
White Pages listings and there is no evidence to show when these 
pages would be made available. (Pet. 2.0 at 4). The Commission’s 
concern is the possibility of harm to those customers. The AG 
argued that, without access to the residential White Pages listings, 
customers could likely resort to some form of directory assistance 
at an additional cost. (AG Init. Br. at 7). The Commission agrees 
and regards this as unacceptable. Moreover, the Commission is not 
persuaded that the internet or cell phones provide a remedy, as 
there is no evidence in this Docket to demonstrate that all 
customers in these areas have internet access or own a cell phone. 
Customers in Metro East, Rockford, Peoria and Springfield lacking 
such devices would be without access to residential White Page 
listings for an indefinite period of time.  

 
The variance from Section 735.180(a)(1) and (d) allowing removal 
of the Core Directories’ residential White Pages should not be 
granted until Petitioner makes available to customers in the Metro 
East, Rockford, Peoria and Springfield areas, free of charge, the 
same residential White Pages information that has been available 
at no cost in prior years. This could be done by making the actual 
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pages available upon request or through some other medium, e.g. 
a toll-free directory assistance number. The Commission notes that 
Petitioner maintains toll-free numbers for customers to obtain 
directories and residential White Pages in other Illinois locations. 
(Pet. Ex. 2.0 at 3, 8; Ex. 3.0 at 7). Petitioner should petition for a 
variance from Section 735.180(a)(1) and (d) in a separate Docket 
at such time as the Core Directories’ residential White Pages 
become available upon request, or through some other source 
available to all customers in the Metro East, Rockford, Peoria and 
Springfield areas.  
 
By granting the variance from Sections 735.180(a)(1) and (d) 
except in the case of the Core Directories’ residential White Pages, 
the Commission finds that the requirements of Section 735.50 have 
been met. The rule is not statutorily mandated. No customers 
outside of the Metro East, Rockford, Peoria and Springfield areas 
will be harmed, as Neighborhood Directories, Core Directories and 
residential White Pages in Chicago will be available upon request. 
To the extent that Petitioner is required to provide saturation 
delivery of directories and publish residential White Pages in 
Chicago, the rule is unreasonable, as customers may obtain 
directories and listings upon request from Petitioner at no charge. 
 
The Commission must decline to grant the requested waiver at this 
time. The petitioner has failed to demonstrate that no Illinois 
customers will be harmed by discontinuance of the delivery of 
Neighborhood Directories, and indeed Staff’s evidence constitutes 
affirmative proof that at least some will be harmed. Accordingly, 
petitioner has failed to satisfy the requirements of Section 
735.50(b). 
 
Likewise, the Commission has misgivings regarding petitioner’s 
assertion that continuing to deliver Neighborhood Directories is 
somehow unreasonable or unnecessarily burdensome. This 
Commission granted petitioner a waiver of the requirement that 
petitioner deliver citywide directories to all customers based upon 
the petitioner’s representation to us that, while the delivery of 
Neighborhood Directories would be a reasonable, presumably 
unburdensome substitute. This Commission is not now prepared to 
entertain the argument that even the far less burdensome 
alternative - Neighborhood Directories – that we authorized in 
Docket No. 07-0434 imposes an undue burden, especially where 
the petitioner apparently has no intention of ceasing delivery of the 
residential Yellow Pages. Accordingly, we do not believe that 
petitioner has satisfied the requirements of Section 735.50(c). 
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This reasoning applies with even greater force to the non-Chicago 
portion of the proposed waiver. Petitioner has shown no evidence 
specific to any Illinois community that no harm will result. Indeed, 
the Attorney General’s argument is well-taken that customers in 
Metro East, Rockford, Peoria and Springfield would be effectively 
without access to any directories. This is indicative generally of the 
petitioner’s failure to demonstrate – or even adequately consider, in 
the case of its Metro East, Rockford, Peoria and Springfield 
customers – whether harm is likely to result if the waiver is granted.  
 
This being the case, the Commission cannot and does not grant the 
waiver sought. 

 

 In addition, Staff recommends the following amendments to the Findings 

and Ordering paragraphs, at pages 11-12: 

 
(4) Petitioner’s evidence fails to show shows that no harm to 
customers would result from an extension of the variance granted 
in Docket 07-0434 to cease saturation delivery of the Neighborhood 
Directories in Chicago and making them available upon request; 
the extension should be denied granted;  
 

 
(5) Petitioner’s evidence fails to show shows that no harm to 
customers would result from the cessation of saturation delivery of 
the Core Directories outside Chicago and making them available to 
customers upon request; the request for a variance from Section 
735.180 (a)(1) and (d) should be denied granted;  
 

 
(6) Petitioner’s evidence shows that no harm to customers would 
result from the removal of the residential White Pages from 
Neighborhood Directories and making them available to customers 
upon request; the request for a variance from Section 735.180 
(a)(1) and (d) should be denied granted;  
 

… 
 

IT IS THEREFORE ORDERED by the Illinois Commerce 
Commission that the request to extend that variance granted in 
Docket 07-0434 permitting Petitioner to cease saturation delivery of 
the Neighborhood Directories is denied granted.  
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IT IS FURTHER ORDERED that the request for a variance from 
Section 735.180 (a)(1) and (d) to cease saturation delivery of the 
Core Directories outside Chicago is denied granted.  
 
IT IS FURTHER ORDERED that the request for a variance from 
Section 735.180 (a)(1) and (d) to cease saturation delivery of the 
residential White Pages in Chicago is denied granted. 

 

Exception No. 2 - Alternative 

 In the event that the Commission declines to adopt the Staff’s 

recommendations, the Staff recommends the following conditions be imposed: 

 R.H. Donnelly should be required to conduct a general 
survey of customers within the service territory covered by 
each directory to determine whether consumers wish to 
continue to receive residential white pages as part of at least 
one directory distributed annually. Staff suggests a survey 
could be conducted using a return postage paid card 
included with the core directory distributed prior to R.H. 
Donnelly’s intention to eliminate white pages in a specific 
area. The postage card would be provided in a conspicuous 
manner to help ensure maximum response by directory 
recipients. Since R.H. Donnelly chooses saturation 
distribution, the survey should be made of all recipients of 
the core directory. R.H. Donnelly would present the results of 
the survey when providing prior notice (120 days) to the 
Commission of its intent to eliminate residential white pages 
in a specific directory.  
 

 AT&T should be required to ask new customers at the time 
of application whether they wish to receive a directory 
containing residential white pages. 
 

 Conditions imposed by the Commission in Docket No. 07-
0434 should remain in effect. 

 
 Staff Ex. 2.0R at 4 
  

 Consistent with the above, the Staff recommends the following alternative 

amendments to the Proposed Order: 
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The Commission does not see a contested issue in the cessation of 
saturation delivery of Neighborhood Directories inside Chicago and 
the Core directories in the areas specified, as Petitioner has 
pledged to provide those directories to customers upon request. 
The Commission finds that the variance granted in Docket 07-0434 
should be extended and Petitioner should be permitted to deliver 
Neighborhood Directories upon request only.  
 
Removal of the residential White Pages from the neighborhood 
directories inside Chicago would leave customers with access only 
to the city-wide residential White Pages, which would be available 
upon request. Petitioner states that there would be a time gap 
between the request and actual delivery, however it appears that a 
requesting customer would be without residential White Page 
listings for no more than a maximum of ten days. Very possibly, the 
time gap would be considerably less. (Pet. Ex. 3.0 at 9). The 
Commission does not see a likelihood of imminent harm to Chicago 
customers whose access to residential White Page listings would 
be interrupted for only a few days. The Commission concludes that 
the variance granted in Docket 07-0434 should be extended, 
allowing Petitioner to cease saturation delivery of the Neighborhood 
Directories in Chicago. Petitioner should also be permitted to cease 
saturation delivery of the Core Directory in the areas specified, 
provided that the Neighborhood and Core Directories remain 
available to customers upon request. 
 
Removal of the residential White Pages from the Core Directories is 
problematic. Mr. Davidson testified that residential White Pages 
would initially be available upon request only in the Chicago 
suburbs. (Pet. Ex. 1.0 at 8). That would leave customers in Metro 
East, Rockford, Peoria and Springfield with no access to residential 
White Pages listings and there is no evidence to show when these 
pages would be made available. (Pet. 2.0 at 4). The Commission’s 
concern is the possibility of harm to those customers. The AG 
argued that, without access to the residential White Pages listings, 
customers could likely resort to some form of directory assistance 
at an additional cost. (AG Init. Br. at 7). The Commission agrees 
and regards this as unacceptable. Moreover, the Commission is not 
persuaded that the internet or cell phones provide a remedy, as 
there is no evidence in this Docket to demonstrate that all 
customers in these areas have internet access or own a cell phone. 
Customers in Metro East, Rockford, Peoria and Springfield lacking 
such devices would be without access to residential White Page 
listings for an indefinite period of time.  
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The variance from Section 735.180(a)(1) and (d) allowing removal 
of the Core Directories’ residential White Pages should not be 
granted until Petitioner makes available to customers in the Metro 
East, Rockford, Peoria and Springfield areas, free of charge, the 
same residential White Pages information that has been available 
at no cost in prior years. This could be done by making the actual 
pages available upon request or through some other medium, e.g. 
a toll-free directory assistance number. The Commission notes that 
Petitioner maintains toll-free numbers for customers to obtain 
directories and residential White Pages in other Illinois locations. 
(Pet. Ex. 2.0 at 3, 8; Ex. 3.0 at 7). Petitioner should petition for a 
variance from Section 735.180(a)(1) and (d) in a separate Docket 
at such time as the Core Directories’ residential White Pages 
become available upon request, or through some other source 
available to all customers in the Metro East, Rockford, Peoria and 
Springfield areas.  
 
By granting the variance from Sections 735.180(a)(1) and (d) 
except in the case of the Core Directories’ residential White Pages, 
the Commission finds that the requirements of Section 735.50 have 
been met. The rule is not statutorily mandated. No customers 
outside of the Metro East, Rockford, Peoria and Springfield areas 
will be harmed, as Neighborhood Directories, Core Directories and 
residential White Pages in Chicago will be available upon request. 
To the extent that Petitioner is required to provide saturation 
delivery of directories and publish residential White Pages in 
Chicago, the rule is unreasonable, as customers may obtain 
directories and listings upon request from Petitioner at no charge. 

 

While the Commission is prepared to grant the waiver, it does so 
conditionally, since it cannot find, without the imposition of 
conditions, that no party will be injured by waiver of the 
requirement, consistent with 83 Ill. Adm. Code 735.50. 

 

The Staff has recommended that the following conditions be 
imposed: 
 

 R.H. Donnelly should be required to conduct a general 
survey of customers within the service territory covered by 
each directory to determine whether consumers wish to 
continue to receive residential white pages as part of at least 
one directory distributed annually. Staff suggests a survey 
could be conducted using a return postage paid card 
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included with the core directory distributed prior to R.H. 
Donnelly’s intention to eliminate white pages in a specific 
area. The postage card would be provided in a conspicuous 
manner to help ensure maximum response by directory 
recipients. Since R.H. Donnelly chooses saturation 
distribution, the survey should be made of all recipients of 
the core directory. R.H. Donnelly would present the results of 
the survey when providing prior notice (120 days) to the 
Commission of its intent to eliminate residential white pages 
in a specific directory.  
 

 AT&T Illinois should be required to ask new customers at the 
time of application whether they wish to receive a directory 
containing residential white pages. 

 

 Conditions imposed by the Commission in Docket No. 07-
0434 should remain in effect. 

 
The Commission finds that these conditions will, if imposed, obviate 
the harm that will result to Illinois customers such that the waiver 
may be granted. 
 
 

… 
 

(4) Petitioner’s evidence shows that no harm to customers would 
result from an extension of the variance granted in Docket 07-0434 
to cease saturation delivery of the Neighborhood Directories in 
Chicago and making them available upon request if the conditions 
recommended by Staff are imposed; the extension should be 
granted, subject to the conditions recommended by Staff;  
 

 
(5) Petitioner’s evidence shows that no harm to customers would 
result from the cessation of saturation delivery of the Core 
Directories outside Chicago and making them available to 
customers upon request if the conditions recommended by Staff 
are imposed; the request for a variance from Section 735.180 (a)(1) 
and (d) should be granted, subject to the conditions recommended 
by Staff;  
 

 
(6) Petitioner’s evidence shows that no harm to customers would 
result from the removal of the residential White Pages from 
Neighborhood Directories and making them available to customers 
upon request if the conditions recommended by Staff are imposed; 
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the request for a variance from Section 735.180 (a)(1) and (d) 
should be granted, subject to the conditions recommended by Staff;  
 

… 
 

IT IS THEREFORE ORDERED by the Illinois Commerce 
Commission that the request to extend that variance granted in 
Docket 07-0434 permitting Petitioner to cease saturation delivery of 
the Neighborhood Directories is granted, subject to the conditions 
recommended by Staff.  
 
IT IS FURTHER ORDERED that the request for a variance from 
Section 735.180 (a)(1) and (d) to cease saturation delivery of the 
Core Directories outside Chicago is granted, subject to the 
conditions recommended by Staff.  
 
IT IS FURTHER ORDERED that the request for a variance from 
Section 735.180 (a)(1) and (d) to cease saturation delivery of the 
residential White Pages in Chicago is granted, subject to the 
conditions recommended by Staff. 

 
Conclusion 

 WHEREFORE, the Staff of the Illinois Commerce Commission respectfully 

requests that its recommendations be adopted in their entirety consistent with the 

arguments set forth herein. 

 
July 13, 2012      Respectfully submitted, 
 

       /s/____________________ 

Matthew L. Harvey 
Illinois Commerce Commission 
Office of General Counsel 
160 North LaSalle Street 
Suite C 800 
Chicago, Illinois  60601 
T: 312/ 793.2877 
F: 312/ 793.1556 
Counsel for the Staff of the 
Illinois Commerce Commission    


