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I. Introduction and Background 1 

A. Identification 2 

Q. What is your name and business address? 3 

A. My name is Philip R. O’Connor.  My business address is 30 South Michigan Avenue, 4 

7th Floor, Chicago, Illinois  60603. 5 

Q. By whom and in what position are you employed? 6 

A. I am President of PROactive Strategies, Inc., a provider of policy analysis and advice on 7 

energy regulation and insurance.   8 

B. Purpose of Testimony 9 

Q. What is the purpose of your rebuttal testimony? 10 

A. The purpose of my testimony is to respond to the arguments that Section 16-125(e) of the 11 

Illinois Public Utilities Act (“PUA”) should be read as if its liability provisions apply not 12 

to a single continuous power interruption of four hours or more affecting more than 13 

30,000 customers, but to many generally small and diffuse interruptions resulting from a 14 

major storm system or other extreme weather.  I offer no legal argument.  I leave that to 15 

counsel and to briefs.  Rather, I point out how little sense the view that Section 16-125 16 

should apply to the consequences severe storm damage across the region makes in view 17 

of history and good regulatory policy.  I say this for two reasons.   18 

First, Section 16-125 was enacted in the late 1990s following a series of high 19 

profile interruptions caused by the failure of specific, significant equipment that 20 

interrupted service to many thousands of customers for extended periods of time.  None 21 

involved the impact of violent and destructive weather systems, nor resulted in hundreds 22 

of distinct interruptions distributed across the system, starting and ending at different 23 
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times and affecting different customers.  Other, contemporaneous legislation confirms 24 

that the General Assembly was addressing single large interruptions, not collective 25 

groups of interruptions.  Again, aside from any legal interpretations or arguments, 26 

claiming that Section 16-125(e) was intended to address numerous small interruptions 27 

arising from storms does not, in my view, square with the historical facts. 28 

In addition, storm-related damage and consequent interruptions are acts of God 29 

that, by their very nature, will recur irrespective of any utility effort that would be 30 

considered normal or within the bounds of reason.  No utility is free of them.  To apply 31 

liability like that created by Section 16-125 to such events would be poor ratemaking and 32 

regulatory policy and, ultimately, counterproductive.  It would not promote reliability and 33 

would not treat utilities fairly.  In the end, customers, too, would lose. 34 

C. Background and Qualifications 35 

Q. Dr. O’Connor, can you please summarize your professional experience prior to 36 

founding PROactive Strategies? 37 

A. I have spent much of my professional career in the energy and insurance sectors, as a 38 

regulator, practitioner, and advisor.  I served at the U.S. Embassy in Baghdad, Iraq as an 39 

advisor to the Iraqi Ministry of Electricity for a year, March 2007 thru March 2008.  Prior 40 

to that, and until November 2008, I served as a Vice President of Constellation 41 

NewEnergy, Inc., one of the first and eventually one of the largest providers of 42 

competitive retail electricity services in Illinois and other states.  I established the 43 

Midwest business of NewEnergy, Inc., before that firm was acquired and subsumed first 44 

into AES Corporation and later into the Constellation Energy family of companies.  Prior 45 
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to that I was a founder of Palmer Bellevue Corporation, an energy and insurance 46 

consulting firm that became a part of Coopers and Lybrand in 1993. 47 

As a regulator, I was the Illinois Director of Insurance from 1979 to 1982, having 48 

previously served as Assistant to the Director and as Deputy Director for Research and 49 

Urban Affairs.  From 1983 through 1985, I served as Chairman of the Illinois Commerce 50 

Commission (“Commission”).  From 1998 until April 2004, I served as a member of the 51 

Illinois State Board of Elections.  Throughout much of my career I have actively written 52 

and spoken on utility and insurance regulatory matters.    53 

Q. What is your personal and educational background? 54 

A. I graduated magna cum laude from Loyola University of Chicago in 1970.  Thereafter, I 55 

earned both Master’s and Doctoral degrees in Political Science from Northwestern 56 

University, in 1971 and 1979, respectively.  I am a member of the Board of The 57 

Haymarket/McDermott Center and of the Big Shoulders Foundation for the schools of the 58 

Archdiocese of Chicago.  I was a founding member of both the Alumni Board of Loyola 59 

University’s John Felice Rome Center and of the Advisory Board of the Loyola 60 

University Museum of Art in Chicago.  61 

A copy of my resume is attached as ComEd Ex. 6.01. 62 

II. Historical and Policy Contexts of Section 16-125 63 

Q. Why is it important for the Commission to be aware of the historical and policy 64 

contexts of Section 16-125? 65 

A. The provisions of Section 16-125(e) impose a type of liability on utilities that is 66 

extraordinary.  It is an axiom of ratemaking that utilities are (for legal reasons that I will 67 

not discuss, as well as for policy reasons that I do discuss), and should be, assured an 68 
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opportunity to recover their reasonable and prudently incurred costs of providing service.  69 

Costs which they are not assured of at least a fair opportunity to recover should be limited 70 

to those incurred by reason of imprudence, unreasonableness, or violations of law.  Even 71 

the costs of simple employee negligence are typically considered costs of doing business 72 

and are recoverable in rates.   73 

Providing for full cost recovery is, of course, not doing the utility a favor.  Rather, 74 

it recognizes both that the utility’s return is set by reference to market returns of 75 

companies that also incur and recover such costs and a recognition that unless utilities do 76 

recover these costs, they cannot and will not over time be able to expend and invest the 77 

corresponding sums on providing utility service.  The liability provisions of Section 78 

16-125 appear to cut against these axioms.  However, if the law is read to apply to the 79 

type of atypical large failures which preceded the law’s enactment, and which are 80 

unrelated to acts of God, its provisions can be reconciled with basic regulatory norms.   81 

The AG, however, and to a lesser extent Staff witness Rockrohr, has 82 

recommended to the Commission read Section 16-125(e) as if it applies to interruptions 83 

resulting from damage caused by the February 1, 2011 winter storm(s) (“February 1 84 

Blizzard”) – an archetypal example of an event beyond a utility’s control.  The AG also 85 

argues that ComEd be denied a waiver of that liability (Staff appears to remain open on 86 

this question).  Regardless, however, if the liability provisions are read to apply to 87 

numerous individual interruptions caused by inevitable events entirely outside of 88 

ComEd’s control, they can be imposed on ComEd without any finding of imprudence or 89 

violation of any order or rule.  And the resultant penalty to ComEd would come at the 90 

cost of recovering funds ComEd expended or invested to serve customers.  91 
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It is my recommendation that before the Commission adopts such an 92 

extraordinary reading of a statute, it carefully consider the context in which it was 93 

actually adopted and the consequences that interpretation will have.  I recommend that 94 

the Commission carefully consider the historical background of the law.  I further 95 

recommend that the Commissions consider the ramifications of the extreme view being 96 

advocated for the Commission’s basic mission.  That basic mission includes helping to 97 

assure network integrity through stable and consistent regulation that recovers reasonable 98 

and prudently incurred utility costs.  I urge the Commission to reject claims that 99 

interruptions occurring a different times and places can or should be lumped together so 100 

as to impose or threaten liability under Section 16-125.  Doing so would be inconsistent 101 

with the origins of Section 16-125 and an unreasonable regulatory choice.   102 

A. Historical Context 103 

Q. Were you involved in a professional capacity with the process that resulted in the 104 

adoption of the Electric Service, Customer Choice and Rate Relief Act of 1997, a 105 

part of which is Section 16-125? 106 

A. Yes.  Starting with my service at the Commission, I had long advocated movement 107 

toward competitive customer choice in electricity as well as in telecommunications and 108 

natural gas.  I was centrally involved with the efforts culminating in the Illinois Electric 109 

Service, Customer Choice and Rate Relief Act of 1997 and in shaping its outlines and 110 

many of its provisions.  I was aware of the negotiations between ComEd and the City of 111 

Chicago that led to the last minute addition of Section 16-125 to that bill.  I was and am 112 

quite familiar with the circumstances that prompted its inclusion and I understood the 113 

connection between that provision and the reliability events of the preceding years.    114 
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Q. What were the predominant reliability concerns at the time of the legislation? 115 

A. The importance of providing an opportunity for utilities to focus on delivery was a matter 116 

of serious concern at the time.  In the reliability sphere, this manifested itself in two 117 

ways.  First, there was serious concern over the reliability of the fleet of generators that 118 

supplied ComEd customers with energy, especially during peak periods.  Issues of the 119 

generators’ operating performance and capacity factors, of reserve margins, and of the 120 

capacity of the transmission system to import power from remote sources were of 121 

genuine concern.  The unanticipated peak demand levels during the July 1995 “heat 122 

storm” in the Chicago area underscored the importance of supply.  Second, there was 123 

great concern and pointed controversy over several large scale failures of ComEd 124 

distribution and transmission equipment that caused lengthy interruptions to thousands or 125 

tens of thousands of customers in particular areas.  These interruptions spurred debate not 126 

only because of their size and impact on particular geographic areas, but also because 127 

they occurred without an obvious external cause.  128 

Q. What were the most salient such events leading up to the adoption of the Electric 129 

Service Customer Choice and Rate Relief Act of 1997, of which Section 16-125 was a 130 

part? 131 

A. Interestingly, the opening event in this series of large-impact interruptions was the 132 

damage to the telecommunications network caused by the May 1988 fire that destroyed 133 

an Ameritech (Illinois Bell) central office.  That single event caused a widespread and 134 

lengthy service interruption including both local and long distance service.  In an era 135 

prior to ubiquitous wireless mobile telecommunications service, that outage was highly 136 

controversial and led to an in-depth Commission review as well as to significant attention 137 
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being drawn to preventing such an event from recurring.  However, Illinois courts 138 

ultimately dismissed legal actions seeking damages from Ameritech. 139 

Just over two years later, in the summer of 1990, ComEd customers on the West 140 

Side and Near Southwest Side of the City of Chicago experienced three major 141 

interruptions commencing July 28, August 5, and September 21, 1990.  These 142 

interruptions, which lasted for several days and affected many thousands of customers 143 

each, were all related to the failure of specific, significant distribution equipment at the 144 

Crawford generating station, the Columbus Park substation, and the Jefferson substation, 145 

respectively.  These three events, including a wave of looting and a large number of 146 

arrests, were widely covered in the print and electronic media and involved intense 147 

comment from elected officials.  The problem was compounded by the fact that three 148 

interruptions overlapped to some extent, leading ComEd to voluntarily offer 149 

compensation to customers for certain losses related to the third event.   150 

On December 27, 1993, a post-Christmas holiday and gift-return Monday for 151 

many, a fire at ComEd’s Pleasant Hill substation interrupted service to nearly 22,000 152 

customers in northwestern DuPage County.  Once again, this interruption attracted 153 

attention because of its size and nature and had no obvious external cause, such as 154 

damage caused by a blizzard or severe summer storm.   155 

Roughly eighteen months later, the week of July 10, 1995 brought the storied 156 

‘heat storm” that I discussed above.   157 

Finally, concern about the reliability of major distribution facilities arose again in 158 

the context of the cable fault and fire at ComEd’s Bartlett Transmission Distribution 159 

Center on July 18, 1996.  The resulting service interruption involving (not coincidentally) 160 

between 29,000 and 30,000 far west suburban customers came just six months before the 161 
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Illinois General Assembly would take up restructuring legislation.  While people always 162 

care about interruptions of any kind, these events, and the concern over system supply 163 

and capacity, were the defining public policy concerns regarding reliability. 164 

Q. Were the events you describe a foundation for the inclusion of reliability and 165 

liability provision in the 1997 restructuring law? 166 

A. Yes.  I doubt that anyone would suggest that the interest of the City of Chicago, 167 

especially, in formulating a method of imposing potentially crippling liability on ComEd 168 

and other utilities for significant interruptions developed out of thin air.  The events I 169 

refer to were high profile, and there was intense interest in addressing the conditions 170 

(actual or perceived) that contributed to these problems, as the legislative findings 171 

sections make clear.  Those involved with the restructuring legislation in 1997 were 172 

aware of the interest in the inclusions of provision that would expose utilities to liability 173 

in instances in which their actions or inaction led to interruptions to large numbers of 174 

customers for lengthy periods.   175 

The events I described formed how policy makers thought about high profile 176 

threats to reliability.  These events had in common:  (1) the failure of specific equipment 177 

of systemic importance; (2) utility decisions related to the operation of such equipment; 178 

and (3) resulting interruptions located within fairly clear geographical boundaries as 179 

defined by the configuration of the distribution network supplied by the specific failed 180 

equipment.  The only situation in the period leading up to the restructuring legislation 181 

that might be cited as a corollary to the February 1 Blizzard would be the July 1995 “heat 182 

storm.”  Yet, even the concentrated interruptions in July 1995 were mainly the result of 183 
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equipment failures in the context of extreme heat that caused facilities to operate beyond 184 

their capacities, rather than damage caused to that equipment by the weather.   185 

The historical context out of which the liability provisions emerged had little, if 186 

anything, in common with widespread wind, rain, sleet, and snow storms which, by their 187 

very nature, will affect disparate smaller-scale facilities and infrastructure in locales 188 

distant from one another.  Those myriad interruptions will only occur in the context of a 189 

visible weather event, such as a severe storm, such as a blizzard, that will also affect the 190 

public in other, understandable ways.  This loss of equipment dispersed throughout a 191 

region as a result of severe storm damage will normally affect a small number of people 192 

relative to the many thousands of customers who can be simultaneously and continuously 193 

affected by an interruption with no apparent external cause in the sorts of situations that 194 

precipitated the desire for liability legislation.     195 

For these reasons, I conclude that, entirely apart from any question of applying 196 

legal rules of construction, the argument that the liability provisions of Section 16-125 197 

should be applied to disparate interruptions caused by storm damage is disconnected from 198 

and highly inconsistent with the historical foundation of Section 16-125.   199 

Q. Are there any other events which corroborate your understanding of the purpose of 200 

the liability Section 16-125? 201 

A. Yes.  In the same session of the Illinois General Assembly wherein Section 16-125 was 202 

passed, a different bill was proposed that would have also imposed similar liability on a 203 

utility if a customer experienced “power interruptions of 4 hours or more, cumulatively 204 

….”  That Bill, HB 43, was not passed by the House, was not transmitted to the Senate, 205 

and did not become law.  However, the fact that it was debated by the same General 206 
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Assembly that had passed the restructuring law containing Section 16-125 underscores 207 

the fact that the General Assembly knew very well the difference between the collective 208 

concept of cumulative multiple power interruptions with different starting and ending 209 

times and the singular concept of a “continuous power interruption” instead used in 210 

Section 16-125(e). 211 

Q. What conclusions can you draw from these facts? 212 

A. I conclude, as can the Commission, that entirely apart from any question of applying 213 

legal rules of construction, the argument that the liability provisions of Section 16-125 214 

should be applied to disparate interruptions caused by storm damage is disconnected from 215 

and highly inconsistent with the historical foundation of Section 16-125.   216 

B. Policy Considerations 217 

Q. What policy considerations should the Commission take into account in your 218 

opinion? 219 

A. A core policy of utility regulation is that utilities must not be deprived of a fair 220 

opportunity to recover their costs of service.  That policy is respected not just in order to 221 

compensate investors but also to provide for ongoing service quality for customers.  A 222 

central regulatory objective is to maintain conditions that attract investment in reliability.  223 

Protecting utilities’ fair opportunity to recover all of their reasonable and prudent costs is 224 

critical to achieving that.   225 

Q. Does reading Section 16-125 to potentially impose significant unrecoverable costs on 226 

utilities comport with that objective? 227 
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A. No.  If a liability provision aimed at encouraging investment and best practices that 228 

achieve better reliability is instead applied so as to frustrate cost recovery and drive 229 

returns below previously determined levels, then the regulatory objective will be 230 

frustrated.  Indeed, subjecting the utility to potentially devastating financial harm for 231 

events that are widely understood will occur over and over and preventing any recovery 232 

of the costs for such recurring events that happen regularly (e.g., storms) is contrary to 233 

the regulatory scheme.  It is one thing to interpret a provision like that at issue here to 234 

impose liability when, quite unexpectedly, a major facility or piece of equipment fails.  235 

There is a very real perception that such an event should, in most cases, be preventable 236 

and there is a sense that as long as the utility has the opportunity to argue that the 237 

interruption-causing damage was not preventable, fairness is preserved and the principle 238 

of cost recovery, absent imprudence, is protected.   239 

It is quite a different thing to impose a regime under which an unending and 240 

inevitable series of severe storms, including blizzards, – events which are quite literally 241 

acts of God and which universally damage utility delivery systems all over the world – 242 

repeatedly put the utility at risk for huge and unrecoverable losses.  Under the AG’s 243 

reading of these liability provisions, ComEd could be successful in preventing any loss of 244 

service to more than 99% of its customers, and still be forced, again and again, to defend 245 

its right to recover its costs.  It makes no sense as a matter of policy to force the 246 

Commission and utilities – especially in the storm-rich Midwest – to engage, year after 247 

year and storm after storm in extensive litigation, even when its systems perform well.  248 

The Commission must keep in mind that, under this reading of the statute, it would not 249 

matter how well ComEd performed on benchmarks, how much capital it invested, how 250 

many crews it deployed, or how well its system is designed.  Those factors would be 251 
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relevant, in this view, only to a discretionary claim for a waiver.  And, as ComEd has 252 

learned in this case, parties are all too willing to contest that waiver, even where the 253 

storms were extraordinary and severe.   254 

Q. Mr. Rockrohr observes (Staff Ex. 1.0 at page 8, lines 169 through 176) that if the law 255 

is read as ComEd and you suggest, only certain types of interruptions (those 256 

affecting “larger distribution substations”) could result in the payment of damages.  257 

How do you respond to these arguments? 258 

A. I certainly agree with Mr. Rockrohr that the law should only apply to larger interruptions.  259 

That, in my view, is exactly what its valid policy function is, and that conclusion is 260 

strikingly congruent with the history leading up to its enactment.  But, the argument that 261 

the aims of the law would somehow be undermined if there were not more findings of 262 

liability misses the point entirely.  Illinois utilities do not need periodic fines, or to be 263 

repeatedly threatened with them absent a waiver, in order to appreciate the magnitude of 264 

the potential liability they face.  The goal of extraordinary penalties like these is to never 265 

experience the events that trigger them, not to encourage watering down the trigger until 266 

the penalties are imposed.  In my view, they are there to prevent the worst, not to be used 267 

after the worst has happened, much as with the Cold War nuclear deterrent or extreme 268 

criminal sanctions.  Surely, no one would argue that deterrence failed because nuclear 269 

weapons went unused.  Likewise, even advocates of capital punishment measure its 270 

success by the number of crimes prevented, not by the number of defendants executed.  271 

Here, the intended results are being realized.  Since enactment, ComEd has, by whatever 272 

means, avoided the sorts of reliability events that animated the creation of the liability 273 

provisions.  That is evidence of the success of the law interpreted correctly. 274 
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Moreover, while I sympathize with those who suffer loss as a result of storm 275 

damage, utilities are not and cannot be insurers of losses caused by interruptions.  Having 276 

served as an insurance regulator as well as a utility regulator, I can say that utilities are 277 

not organized as insurers and that their rate structures are not designed to bear weather 278 

risk for customers or for municipalities.  This rationale, would not, in any event, apply to 279 

a law that essentially levies a penalty, preventing the utility from recovering the costs of 280 

compensation.  Insurance companies charge premiums in return for accepting the risks of 281 

other parties.  This argument simply underscores why putting utilities at risk of having to 282 

pay compensation without cost recovery for the results of predictable acts of nature, such 283 

as severe weather, is bad public policy, not to mention being contrary to principles of 284 

insurance regulation. 285 

Q. What lessons, in sum, does the importance of cost recovery and consistency hold for 286 

construing Section 16-125? 287 

A. The Commission has been consistent and future-oriented in its administration of the law 288 

and in achieving significant benefits for customers and for Illinois more generally.  289 

Illinois’ movement to a vigorous competitive electricity market has been highly 290 

successful – and not by accident.  After a more than a decade, ComEd has succeeded in 291 

achieving high levels of reliability as measured by customary industry standards, placing 292 

ComEd in the top quartile of all delivery companies nationally (as other ComEd 293 

witnesses discuss in greater detail).  It is not credible to assume that this high level of 294 

comparative system performance is achieved at the same time there was some sort of 295 

system-wide failure to maintain the network or to harden it against extreme weather 296 

conditions. Given this, the objective of ongoing improvement in delivery reliability 297 
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would not be served by considering the utility liable for the obvious and expected 298 

consequences of weather extremes.   299 

III. Conclusion 300 

Q. Does this complete your rebuttal testimony? 301 

A. Yes. 302 


