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I. INTRODUCTION/STATEMENT OF THE CASE 
 

Now comes the Citizens Utility Board (“CUB”), pursuant to Rules of Practice of the 

Illinois Commerce Commission (“ICC” or “the Commission”), 83 Ill. Admin. Code Part 200, 

and pursuant to the briefing schedule established by the Administrative Law Judges (“ALJs”) on 

January 23, 2012, to herby file this Initial Brief in the above-captioned proceeding.  This case 

was initiated by Ameren Illinois Company d/b/a Ameren Illinois (“Ameren”) or (“the 

Company”) when it elected to become a “participating utility” under Section 16-108.5 of the 

Public Utilities Act (“PUA” or “Act”).  That section results from the Energy Infrastructure 

Modernization Act (“EIMA”), Public Act 97-616, as modified by Public Act 97-646, which 

provides electric utilities the choice of setting their delivery service rates by a formula rate in 

exchange for undertaking certain infrastructure investment projects.  This proceeding is the 

initial rate-setting docket for Ameren. 

Ameren’s own testimony shows that Ameren is over-earning by $19.324 million.  

Ameren Ex. 2.1 at 1.  CUB witness Ralph C. Smith, along with Staff and other intervenor 

witnesses, has shown that Ameren’s actual revenue requirement should be even further reduced.  

Additionally, Ameren’s proposals with regard to future reconciliation proceedings would lead to 

an ever greater over-collection from ratepayers, if the Commission were to accept the 

Company’s arguments with respect to the appropriate measurement of test year rate base and the 

Company’s proposed interest rate on over- and under-collected balances. 

Ameren is a regulated, monopoly utility with captive ratepayers.  The Commission must 

not allow Ameren’s shareholders a windfall at the expense of Ameren’s ratepayers.  As in a 

traditional rate case, the Commission shall include in rate base only those investments which are 

prudently incurred and are used and useful.  220 ILCS 5/9-211.  The Commission shall establish 
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rates that it finds to be just and reasonable.  220 ILCS 5/9-201(c).  The Commission is obligated 

to ensure that rates are affordable for ratepayers.  220 ILCS 5/1-102(d)(viii).  The price that 

utility consumers pay for utility service should “accurately reflect the long-term cost of such 

services,” while providing the utility with an adequate return on its investment.  220 ILCS 5/1-

102; 1-102(a)(iii).  The EIMA emphasizes those continuing obligations, explicitly stating that the 

Commission shall “Provide for the recovery of the utility’s actual costs of delivery services that 

are prudently incurred and reasonable in amount consistent with Commission practice and law.”  

220 ILCS 5/16-108.5(c)(1).  The EIMA also makes clear that the performance-based formula 

rate tariff filed by a participating utility should be consistent with the provisions of Article IX of 

the Act.  220 ILCS 5/16-108.5(c). 

The Commission should carefully examine Ameren’s request, and should adopt the 

regulatory practices and specific accounting adjustment recommended here in order to ensure 

that Ameren’s ratepayers are paying only just and reasonable rates.  The accounting adjustments 

discussed below demonstrate that Ameren’s revenue requirement should be reduced by $54.467 

million as shown in the attached appendix. 

A. Procedural History 
 

On October 26, 2011, Public Act (“PA”) 97-0616 became law.  Later modified by PA 97-

0646, the EIMA is comprehensive legislation which creates a voluntary program that promotes 

significant, targeted investments in the state’s electric grid in exchange for the option to recover 

delivery services rates through a new performance-based formula rate.  On January 3, 2012, the 

Ameren Board of Directors passed a resolution declaring Ameren a “participating utility” as that 

term is described in Section 16-108.5.  Ameren Petition at 2.  The resolution required Ameren 

Illinois to participate in the EIMA’s voluntary ratemaking program and, accordingly, Ameren 
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filed before the Commission tariffs which are the subject of this proceeding, the rate 

Modernization Action Plan – Pricing tariff (“Rate MAP-P”), on January 3, 2012.  Petition at 4.  

Ameren’s filing provides the formula to determine the initial revenue requirement and delivery 

service charges along with the first set of annual data to populate the formula.  Id.  

 
B. Legal Framework and Standards 

  
Under the EIMA’s legal framework, the Commission’s task in this case is to: (1) 

establish the formula for recovery of Ameren’s delivery services costs, to be set forth in 

Ameren’s proposed tariff as modified by the rulings in this Order; and (2) determine the initial 

delivery services rates thereunder.  Final Order, In Re Commonwealth Edison Company Formula 

rate tariff and charges authorized by Section 16-108.5 of the PUA, ICC Docket No. 11-0721 

(May 29, 2012) at 2 (“ComEd Order”).  Section 16-108.5(c) requires:   

[A] performance-based formula rate approved by the Commission, which shall 
specify the cost components that form the basis of the rate charged to customers 
with sufficient specificity to operate in a standardized manner and be updated 
annually with transparent information that reflects the utility's actual costs to be 
recovered during the applicable rate year, which is the period beginning with the 
first billing day of January and extending through the last billing day of the 
following December.   
 

220 ILCS 5/16-108.5.  

Section 16-108.5(c) further provides, in part, that the performance based formula rate 

approved by the Commission shall do the following: 

(1) Provide for the recovery of the utility's actual costs of delivery services that 
are prudently incurred and reasonable in amount consistent with Commission 
practice and law. The sole fact that a cost differs from that incurred in a prior 
calendar year or that an investment is different from that made in a prior calendar 
year shall not imply the imprudence or unreasonableness of that cost or 
investment. 

(2) Reflect the utility's actual capital structure for the applicable calendar year, 
excluding goodwill, subject to a determination of prudence and reasonableness 
consistent with Commission practice and law. 
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(3) Include a cost of equity, which shall be calculated as the sum of the following: 
**** 

(4) Permit and set forth protocols, subject to a determination of prudence and 
reasonableness consistent with Commission practice and law, for the following: 

(A) recovery of incentive compensation expense that is based on the 
achievement of operational metrics, including metrics related to budget 
controls, outage duration and frequency, safety, customer service, 
efficiency and productivity, and environmental compliance. Incentive 
compensation expense that is based on net income or an affiliate's earnings 
per share shall not be recoverable under the performance-based formula 
rate; 

(B) recovery of pension and other post-employment benefits expense, 
provided that such costs are supported by an actuarial study; 

(C) recovery of severance costs, provided that if the amount is over 
$3,700,000 for a participating utility that is a combination utility or 
$10,000,000 for a participating utility that serves more than 3 million 
retail customers, then the full amount shall be amortized consistent with 
subparagraph (F) of this paragraph (4); 

(D) investment return on pension assets net of deferred tax benefits equal 
to the utility's long-term debt cost of capital as of the end of the applicable 
calendar year; 

(E) recovery of the expenses related to the Commission proceeding under 
this subsection (c) to approve this performance-based formula rate and 
initial rates or to subsequent proceedings related to the formula, provided 
that the recovery shall be amortized over a 3-year period; recovery of 
expenses related to the annual Commission proceedings under subsection 
(d) of this Section to review the inputs to the performance-based formula 
rate shall be expensed and recovered through the performance-based 
formula rate; 

(F) amortization over a 5-year period of the full amount of each charge or 
credit that exceeds $3,700,000 for a participating utility that is a 
combination utility or $10,000,000 for a participating utility that serves 
more than 3 million retail customers in the applicable calendar year and 
that relates to a workforce reduction program's severance costs, changes in 
accounting rules, changes in law, compliance with any Commission-
initiated audit, or a single storm or other similar expense, provided that 
any unamortized balance shall be reflected in rate base.  **** 

(G) recovery of existing regulatory assets over the periods previously 
authorized by the Commission; 

(H) historical weather normalized billing determinants; and 

(I) allocation methods for common costs. 
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(5) ****  [Detailed earnings collar provision relating to the utility’s earned rate of 
return on common equity for the rate year.] 

(6) Provide for an annual reconciliation, with interest as described in subsection 
(d) of this Section, of the revenue requirement reflected in rates for each calendar 
year, beginning with the calendar year in which the utility files its performance-
based formula rate tariff pursuant to subsection (c) of this Section, with what the 
revenue requirement would have been had the actual cost information for the 
applicable calendar year been available at the filing date. 

The utility shall file, together with its tariff, final data based on its most recently 
filed FERC Form 1, plus projected plant additions and correspondingly updated 
depreciation reserve and expense for the calendar year in which the tariff and data 
are filed, that shall populate the performance-based formula rate and set the initial 
delivery services rates under the formula.  . . . . Nothing in this Section is intended 
to allow costs that are not otherwise recoverable to be recoverable by virtue of 
inclusion in FERC Form 1. 

ComEd Order at 2-3, citing 220 ILCS 5/16 108.5(c). 

Section 16 108.5(c) further directs, in part, that: “The performance-based formula rate 

shall be implemented through a tariff filed with the Commission consistent with the provisions of 

this subsection (c) that shall be applicable to all delivery services customers.  The Commission 

shall initiate and conduct an investigation of the tariff in a manner consistent with the provisions 

of this [Section 16 108.5](c) and the provisions of Article IX of this Act to the extent they do not 

conflict with this [Section 16 108.5](c).”  Id.  The EIMA specifically provides that the 

Commission’s review “shall be based on the same evidentiary standards” applied in a hearing 

under Section IX of the PUA.  ComEd Order at 4.  In particular, the EIMA provides that the 

same standards concerning the prudence and reasonableness of costs incurred by the utility as 

used in traditional rate cases are applied to cases under the performance-based formula rate 

structure.  Id.  Rates set in an initial proceeding for a participating utility, such as this one, will 

be adjusted annually, with reconciliations of projected and actual costs in subsequent 

proceedings.  Id. 
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The ICC’s Authority in a Formula Rate Context  
 

As a regulated monopoly providing essential utility services, Ameren’s rates and other 

charges must be just and reasonable.  220 ILCS 5/9-101; 220 ILCS 5/16-108.5(c)(6).  As noted 

above, the EIMA makes clear that the performance-based formula rate tariff filed by a 

participating utility should be consistent with the provisions of Article IX of the Public Utilities 

Act (“PUA” or “the Act”). 220 ILCS 5/16-108.5(c).  All of these references to the Commission’s 

authority to require prudent investments and to set just and reasonable rates, consistent with the 

other provisions of Article IX of the Act, indicate the General Assembly’s intent that the 

Commission continues to have broad authority under the PUA.   

This wide discretion was recognized by the U.S. Supreme Court as an integral element of 

public utility regulation, noting that public utility commissions “must be free, within the 

limitations imposed by pertinent constitutional and statutory commands, to devise methods of 

regulation capable of equitably reconciling diverse and conflicting interests.”  Duquesne Light 

Co. v. Barasch, 488 U.S. 299, 314 (1989), quoting Permian Basin Area Rate Cases, 390 U.S. 

747, 767 (1968).  Illinois courts have likewise recognized that the Commission's authority 

includes the authority to do what is reasonably necessary to accomplish the legislature's 

objective, ruling the Commission has discretion to formulate reasonable methods of achieving 

stated legislative objectives.  Abbot Lab., Inc. v. Ill. Commerce Comm'n, 682 N.E.2d 340, 347-

348 (5th Dist. 1997) (affirming Commission orders approving penalties imposed on natural gas 

utilities that were not enumerated by statute).   

In Citizens Utility Board v. Illinois Commerce Comm’n, 276 Ill. App.3d 730, 736-737 

(1st Dist. 1995), the Court referred to extensive precedent for the proposition that fixing just and 
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reasonable rates involves a balancing of the investor and the consumer interests.  The Court 

stated:  

The Commission has the responsibility of balancing the right of the utility’s 
investors to a fair rate of return against the right of the public that it pay no more 
than the reasonable value of the utility’s services.  While the rates allowed can 
never be so low as to be confiscatory, within this outer boundary, if the rightful 
expectations of the investors are not compatible with those of the consuming 
public, it is the latter which must prevail.  

276 Ill.App.3d at 737, quoting Camelot Utilities Inc. v. Illinois Commerce Comm’n, 51 

Ill.App.3d 10 (1977).  This balance remains a key element in assessing the fairness of rates. 

The EIMA does not eliminate or significantly limit the Commission’s authority within a 

formula rate context; it merely establishes a formula for annually determining rates.  The broader 

Public Utilities Act still requires that the ICC have “general supervision of all public utilities” 

including, 

the manner in which their plants, equipment and other property … are 
managed, conducted and operated, not only with respect to the adequacy, 
security and accommodation afforded by their service but also with 
respect to their compliance with this Act and any other law, with the 
orders of the Commission and with the charter and franchise requirements.  
 

Sheffler, 399 Ill. App. 3d at 60.  Nothing in the new rate legislation changes the General 

Assembly’s dictate that utilities be “effectively and comprehensively regulated.  220 ILCS 5/1-

102.   

The General Assembly clearly intended to condition the massive utility investment on 

providing equally significant benefits to ratepayers.  The strong emphasis placed on utility 

performance, on creating new investment opportunities, and on integrating new grid resources, 

such as distributed generation and net metering, make clear that the ICC has a role to play in 

making sure that this new structure provides benefits to customers.  See, e.g. 220 ILCS 5/8-

103A; 220 ILCS 5/16-108.6; 20 ILCS 3855/1-56.  Just as with traditional regulation under 
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section 9-201 of the PUA, the EIMA does not change the purpose of public utility regulation:  to 

ensure that customers in Illinois receive adequate, efficient, reliable, environmentally safe and 

least-cost public utility services. 220 ILCS 5/1-102(a).  In multiple places, the new act makes 

clear that the lodestars for evaluating cost-effective utility performance are the standards of 

"prudence" and "reasonableness," the same standards the Commission has used for many 

decades in setting utility rates.   

 
 C. Participation in EIMA/Formula Rates without AMI Plan Approval 
 

The Administrative Law Judges specifically requested that the parties in this proceeding 

include a discussion addressing the following question:  How does the Commission’s recent 

rejection of Ameren Illinois Company’s advanced metering infrastructure plan in Docket No. 12-

0244 affect Ameren’s status, if at all, as a participating combination utility under Public Acts 97-

0616 and 97-0646?  Notice of Administrative Law Judges’ Ruling of July 3, 2012.  As stated 

above, the EIMA creates an option for a utility such as Ameren to recover its delivery services 

revenue requirement through rates set according to a formula rate under a separate section of the 

PUA, Section 16-108.5, only if Ameren meets significant investment obligations in smart grid 

infrastructure.  220 ILCS 5/16-108.5.  Utilities like Ameren opt into this new ratemaking 

scheme.  In particular, Ameren must: 

            (A) over a 10-year period, invest an estimated $265,000,000 in electric 
system upgrades, modernization projects, and training facilities, including, but not 
limited to: 

                (i) distribution infrastructure improvements totaling an estimated 
$245,000,000, which may include bulk supply substations, transformers, 
reconductoring, and rebuilding overhead distribution and sub-transmission lines, 
underground residential distribution cable injection and replacement and mainline 
cable system refurbishment and replacement projects; 

                (ii) training facility construction or upgrade projects totaling an 
estimated $1,000,000; any such new facility must be designed for the purpose of 
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obtaining, and the owner of the facility shall apply for, certification under the 
United States Green Building Council's Leadership in Energy Efficiency Design 
Green Building Rating System; and 

                (iii) wood pole inspection, treatment, and replacement programs; and 

            (B) over a 10-year period, invest an estimated $360,000,000 to upgrade 
and modernize its transmission and distribution infrastructure and in Smart Grid 
electric system upgrades, including, but not limited to: 

                (i) additional smart meters; 

                (ii) distribution automation; 

                (iii) associated cyber secure data communication network; and 

                (iv) substation micro-processor relay upgrades. 

220 ILCS 5/16-108.5(b). 

The EIMA specifies that “electric system upgrades” means upgrades as described in 

section 16-108.6 of the PUA.  Id.  In turn, Section 16-108.6 requires that Ameren, after 

consultation with the Smart Grid Advisory Council, file a Smart Grid Advanced Metering 

Infrastructure Deployment Plan ("AMI Plan") with the Commission by April 1, 2012.  220 ILCS 

5/16-108.6(c).  The EIMA requires that the AMI Plan shall provide for investment over a 10 year 

period that is sufficient to implement the AMI Plan across its entire service territory in a manner 

that is consistent with subsection (b) of Section 16 108.5 of the PUA.  Id.  The Commission was 

required to issue an order approving, or approving with modification Ameren’s AMI Plan if the 

Commission concluded that the plan met the statute’s information requirements and if the 

Commission concluded that “that the implementation of the AMI Plan will be cost beneficial 

consistent with the principles established through the Illinois Smart Grid Collaborative, giving 

weight to the results of any Commission approved pilot designed to examine the benefits and 

costs of AMI deployment.”  Id. 

On May 28, 2012 the ICC rejected Ameren's AMI Plan as failing to meet the statutory 

criteria laid out for approval in Section 16-108.6.  Final Order, In Re Ameren Illinois Company 
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Verified Petition for Approval of Smart Grid Advanced Metering Infrastructure Deployment 

Plan, ICC Docket No. 12-0244 (May 28, 2012).   

At this time, Ameren does not have any Commission-approved plan under which to guide  

any "Smart Grid electric system upgrades" that meet the EIMA’s investment criteria.  Without 

the ability to make the infrastructure investments upon which its eligibility for a formula rate is 

conditioned, Ameren cannot remain a participating utility.  While Ameren does not currently 

have an approved AMI plan in place, it has sought rehearing of the Commission’s AMI Plan 

Order, which is still before the Commission for review at the time of this briefing.   

In passing the EIMA, the General Assembly stated it was “the policy of this State that 

significant investments must be made in the State’s electric grid over the next decade to 

modernize and upgrade transmission and distribution facilities in the State.”  Public Act 97-0616 

at 220 ILCS 5/16-108.5(a).  By encouraging these investments, the General Assembly hoped to  

ensure that the State’s electric utility infrastructure will promote future economic 
development in the State and that the State’s electric utilities will be able to 
continue to provide quality electric service to their customers, including 
innovative technological offerings that will enhance customer experience and 
choice.  Id. 

The EIMA includes performance metrics to “further ensure that reliability and other 

indicators are not just maintained but improved over the next decade,” when Ameren will make 

its investments, 220 ILCS 5/16-108.5(a), 5/16-108.5(a)(1)(A), 5/16-108.5(a)(1)(B).  Taken as a 

whole, the EIMA offers a new regulatory strategy for encouraging long-term investment and grid 

modernization on the parts of both the utility and the customer.  CUB Ex. 2.0 at 3-4.  The utility 

presumably benefits from a more regular review of its revenue requirement and pre-approval of 

certain categories of investment.  The customer presumably benefits from improved utility 

operational efficiencies passed through as monetary savings on a regular basis and from 

improved service (measured by specific performance metrics).  Since the EIMA is intended to 
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function as a package of rate recovery, performance improvements and customer savings, 

ultimately, a participating utility must be in a position to make the smart grid investments 

required under the EIMA.  Ameren’s failure to produce an AMI Plan that would meet the 

statutory requirements is of serious concern to CUB and casts doubt on its ability to adequately 

make the required investment obligations in a way that brings benefits and savings to customers.  

However, CUB reserves its conclusion regarding whether Ameren should be granted its 

requested formula rate until the Commission determines whether to grant rehearing, and if it 

does, the results of that rehearing. 

III. RATE BASE 
A. Overview 

 
Based on his review of the Company’s testimony, the discovery in this proceeding, 

publicly available information, and his significant experience in the area of regulatory 

accounting, policy, and revenue requirement determination, CUB witness Ralph C. Smith 

recommended adjustments to several of the Company’s rate base items.  CUB additionally 

supports several adjustments of other parties.  The absence of discussion regarding any particular 

adjustment in previous testimony or in this brief should not be construed as either agreement or 

disagreement on CUB’s part with that adjustment.  The adjustments addressed in the brief are as 

follows: 

 

CUB adjustments to Rate Base ($000) Schedule Rate Base
Deduct Accrued Vacation from Rate Base B-1 (13,205)$             
Remove ADIT on Deferred Compensation B-2 (2,924)$               
FIN 48 B-3 (43,695)$             
Federal Investment Tax Credit B-4 (3,423)$               
Estimated ADIT Impact from Tax over Book Depreciation on 2011 and 2012 Plant Additions B-5 (111,672)$           
ADIT - Step-up Basis Metro B-6 (7,057)                 
Cash Working Capital B-7 (14,960)               
CWIP Supported by Accounts Payable B-8 (241)                    
Total CUB Adjustments to Rate Base B.1 (197,178)$           
Rate Base per Company's Filing B 2,168,258$         
CUB Adjusted Rate Base B 1,971,080$         



12 
 

 
B. Uncontested or Resolved Issues 

4. ADIT – Deferred Compensation 
 
 Ameren accepted the adjustment of CUB, Staff and AG/AARP to reduce the electric 

jurisdictional portion of ADIT related to deferred compensation in the calculation of rate base, 

totaling $2.924 million.  Ameren Ex. 13.0 at 3.  This resolves CUB witness Mr. Smith’s issue. 
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C. Contested Issues 
1. Cash Working Capital 

 
CUB supports the adjustments of AG/AARP witness Mr. Brosch to the Company’s revenue lag 

on pass-through taxes, the revenue collection lag, and the income tax lead and lag.  A total 

adjustment of $14.96 million for these items is necessary.  AG/AARP Ex. 3.1 at 2. 

a. Pass-Through Taxes Revenue Lag 
 
 The adjustment of AG/AARP witness Mr. Brosch and Staff witness Mr. Kahle to use 

zero revenue lag days for pass-through taxes for Energy Assistance Charges, Municipal Utility 

taxes and Gross Receipts taxes is appropriate and necessary.  This is consistent with the ComEd 

Order, where the Commission found that “pass-through taxes should not be assigned a revenue 

lag because they are payable after revenues are collected from customers.”  ComEd Order at 46.  

The Commission held that a the utility’s “decision to pay the subject taxes and charges before 

they are due should not require its customers to pay the increased costs associated with the 

increased cash working capital requirements.”  Id.  That decision was also consistent with ICC 

Docket Nos. 09-0306 cons. and 10-0467.  AG/AARP Ex. 1.0 at 32.  The same analysis and 

conclusion is appropriate here.    

b. Revenue Collection Lag 
 

In order to calculate its revenue lag, Ameren has assumed, rather than proven, dates when 

customers, on average, actually remit payments of their utility bills.  AG/AARP Ex. 1.0 at 22.  

This “shortcut method” of estimating the revenue collection lag should not be used in place of 

more traditionally used methods, which more accurately quantify this significant lead lag study 

value.  Id.  AG/AARP witness Mr. Brosch explained that the revenue collection lag is the single 

most important value in the lead lag study because it is applied to the entire revenue stream of 

the utility, which is the largest amount of dollars.  Id.   
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The Company employed a midpoint methodology of calculating the revenue collection 

lag, using crude assumptions and broad “aged” categories of month-end accounts receivable 

balances.  Id. at 23-24.  Rather than actually measuring how long it takes to collect revenues 

from Ameren customers, the Company assigned assumed revenue collection dates to groupings 

of aged receivable balances.  Id. at 24.  The midpoint methodology of calculating the revenue 

collection lag is arbitrary, and though it has been accepted by the Commission in several recent 

cases, should be revisited to avoid potential grate misstatement of the Company’s cash working 

capital requirement.  Id. at 23.  CUB agrees with Mr. Brosch’s recommendations for this case, 

along with his recommendation that in future reconciliations, beginning with the reconciliation 

of 2012 revenue requirements in the Company’s May 2013 filing, Ameren should be ordered to 

conduct a more extensive analysis of its actual revenue collection lag days.  AG/AARP Ex. 1.0 at 

26-27.  

c. Income Tax Lead and Lag 
 

Zero revenue lag and expense lead values should be assigned to Ameren’s income tax 

expense because 2010 adjusted income taxes are substantially negative.  AG/AARP Ex. 1.0 at 

34.  This is consistent with the approach used in the ComEd Order, where ComEd was also 

deferring all of its income tax liability due to bonus depreciation and other favorable tax 

deductions it was able to claim.  Id. at 35.  Ameren is in the same position here; for 2010, more 

than 100 percent of its income taxes are “deferred” taxes.  Id. at 33.  The Company’s “support” 

for its position is simply that Ameren “does not distinguish between current and deferred tax 

expense.”  Ameren Ex. 15.0 at 26.  Whatever the Company’s practice may be, Ameren cannot 

collect from ratepayers for taxes it did not actually pay.  The Commission should adopt the 
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adjustment of AG/AARP witness Mr. Brosch to avoid a misstatement of the Company’s true 

cash working capital needs. 

d. Vacation Pay 
 
 In response to the recommendations proposed by CUB witness Mr. Smith and AG/AARP 

witness Mr. Effron to deduct accrued vacation from rate base, the Company proposed to instead 

reflect the vacation accrual in its lead-lag study.  For the reasons discussed below, in section 

II.C.4, that adjustment is not the most appropriate way to reflect the Accrued Vacation. 

  2. ADIT – FIN 48 
 

Ameren has included in rate base debit balances of ADIT FIN 48 – Federal of $35.701 

million and ADIT Fin 48 – State of $7.994 million.  Id. at 18.  Though the Company claimed 

deductions on its tax returns and thus avoided paying income taxes (id. at 19), it nonetheless 

seeks to ignore this source of non-investor supplied capital for ratemaking purposes.    

The Company’s proposal for the treatment of its FIN 48 amounts would allow it to 

benefit by taking uncertain tax positions, claiming deductions on its tax returns, and charging 

ratepayers for deferred income tax expense but failing to reflect the non-investor supplied source 

of capital represented by the tax benefits claimed on its tax returns.  A FIN 48 liability represents 

the difference between the Company’s position taken on a tax return versus the identification of 

“uncertain” tax positions as required for financial statement reporting.  CUB Ex. 1.0 at 14-15.  

Differences in the interpretation of tax law exist, and FIN 48 prescribes procedures to quantify 

“uncertain” tax positions, for which the estimates are accumulated in a temporary reserve until 

the position is no longer uncertain.  Id. at 15.  Certainty can be achieved by either (1) review of 

the technical merits of the position by the relevant taxing authority, (2) expiration of the statute 

of limitations or (3) law change.  Id.  The Company is attempting to increase rate base because 
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there is an uncertainty with some of its tax positions that have not yet been resolved by an IRS 

audit, statute expiration or law change.  Id.  The Company would prefer to ignore the non-

investor supplied source of funding represented by the tax savings it has received, for ratemaking 

purposes, until the uncertainty perceived by its tax experts is resolved.  Tr. at 604. 

 An entity shall initially recognize the financial statement effects of a tax position when it 

is “more likely than not” based on the technical merits that the position will be sustained upon 

examination.  CUB Ex. 1.0 at 16.  The “more likely than not” means the likelihood is more than 

50 percent.  Id.  The terms “examined” and “upon examination” include resolution of the related 

appeals or litigation processes.  Id.  The “more likely than not” threshold is a positive assertion 

that an entity believes it is entitled to the economic benefits associated with a tax position.  Id.  

The level of evidence to support an entity’s assessment of the technical merits of a tax position is 

a matter of judgment that depends on all available information.  Id.  

Per ASC-740-25-8, if the “more likely than not” recognition threshold is not met in the 

period for which a tax position is taken, an entity shall recognize the benefit of the tax position in 

the interim period that meets any one of the following three conditions: 

1) The more-likely-than-not recognition threshold is met by the 
reporting date. 

2) The tax position is effectively settled through examination, 
negotiation or litigation. 

3) The statute of limitations for the relevant taxing authority to 
examine and challenge the tax position has expired. 

Id.  The financial accounting for uncertain tax positions would require a company with such 

positions to create a “reserve” relating to the uncertain amounts.  Id.  

Mr. Warren, who presented Ameren’s position on this issue, argued that “experts” have 

concluded it is more likely than not that the deductions will be disallowed by the IRS.  Ameren 

Ex. 18.0 at 4.  However, Mr. Warren, was not among those “experts” who made the estimates of 
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Ameren’s “uncertain” tax positions, nor was he involved at all in determining which if any of 

Ameren’s positions were uncertain.  Tr. at 605.  Mr. Warren did not even know who those 

experts are.  Tr. at 605-606.  None of those “experts” provided testimony in this proceeding.  Tr. 

at 606.  Mr. Warren’s opinion is based solely on his understanding that the consensus within 

Ameren is that the amounts at issue are more likely than not to be paid out, though he does not 

know if there is anyone outside of Ameren who would disagree with that position.  Tr. at 606-

607.  Additionally, information in the record concerning Ameren’s 2011 results shows that 

Ameren’s “experts” had in fact substantially over-estimated the uncertain income tax positions in 

2010, and significant reversals were thus recorded in 2011.  CUB Ex. 1.3 at 12, the Company’s 

response to AG data request 2.18 (discussed in additional detail below). 

There is no dispute that the Company possesses non-investor supplied capital provided by 

these tax deductions.  Ameren Ex. 18.0 at 4, Tr. at 603.  The Company nonetheless seeks to 

disregard this non-investor supplied capital for setting rate base, because it deems it a “cost” (i.e., 

an interest-bearing source of funds) rather than a “deferred tax” (i.e., a cost-free source of funds) 

Tr. at 604. 

The Company agrees that it is required to adhere to the FERC Uniform System of 

Accounts (“USOA”) for Electric Utilities with respect to recording liability amounts related to 

uncertain tax positions.  CUB Ex. 3.1 at 8-9, Ameren Response to CUB DR 3.01.  The FERC 

regulatory accounting guidance on uncertain taxes was included in CUB Exhibit 1.3.  Ameren’s  

formula rate plan should be based on the use of accounting information that complies with the 

FERC USOA as reported on the Company’s FERC Form 1.  CUB Ex. 3.0 at 21.  Attempting to 

artificially increase rate base by adding FIN 48 amounts to rate base represents a deviation from 

the FERC accounting guidance and is thus contrary to the use of FERC USOA accounting 
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information.  Id.  Other electric utilities, such as Ameren Electric Power, one of the largest 

electric utilities in the country, are appropriately applying the FERC accounting guidance and 

using for ratemaking purposes the deferred tax balances provided for under the FERC USOA 

that reflect their filed tax returns without regard to any FIN 48 adjustments.   Id., CUB Ex. 3.0 at 

24-25.  The FERC accounting guidelines, which are captured in Mr. Smith’s adjustment, reflect 

the most appropriate regulatory accounting and ratemaking treatment of these tax deductions and 

should be required for Ameren in the current case as well.  Id.  

 This issue was presented to the Commission in the Company’s most recent rate increase 

request, though the Company eventually withdrew the electric rate portion of that request.  

However, the evidence presented in that case, and the reasoning employed by the Administrative 

Law Judges in the conclusion included in their Proposed Order, support the conclusion of Mr. 

Smith.  In that case, the Proposed Order stated that FIN 48 amounts represent non-shareholder 

supplied funds, essentially representing loans that accrue interest.  ICC Docket 11-0279/11-0282 

cons. Proposed Order at 18, CUB Ex. 1.0 at 22.  The Proposed Order agreed that FIN 48 funds 

that have not been repaid to the taxing authorities should be deducted from rate base.  Id.  This 

non-investor supplied source of capital should be reflected for ratemaking purposes as a 

deduction to rate base, just as other ADIT is and just as other sources of non-investor supplied 

capital are.  The Proposed Order disagreed with the Company’s argument that to do so would 

discourage utilities from taking aggressive tax positions, finding that allowing Ameren to recover 

from ratepayers any interest accrued on FIN 48 funds in its cost of service still gives the 

Company incentive to make such tax arguments.  Id.  The same conclusion should be reached 

here. 



19 
 

 Mr. Warren claims that the logic articulated in the 11-0279/11-0282 cons. Proposed 

Order should not be persuasive because the Commission did not make a final decision in that 

case.  Ameren Ex. 18.0 at 14.  The Company’s voluntary withdrawal of that case has no bearing 

on the appropriateness of the well-reasoned conclusions in that Proposed Order, however.  The 

outcome and reasoning articulated in that Proposed Order represent a ratemaking treatment that 

is fair to the Company and its ratepayers.  CUB Ex. 3.0 at 24.  In contrast, Ameren’s proposal to 

ignore the FERC accounting guidance and to ignore the non-investor provided source of funds, 

and/or to effectively impose an overall rate of return (including an equity return and related tax 

gross-up) on the rate base financed with that source of capital is patently unfair and unreasonable 

and should therefore be rejected.  Id.   

Mr. Warren further argued that FIN 48 amounts are a “government loan.”  Tr. at 610.  If 

that is the case, the one solution could be to reflect FIN 48 amounts as a rate base deduction and 

provide a rate of interest on that.  Tr. at 608-609.  That is the solution articulated in the Docket 

Nos. 11-0279/11-0282 cons. Proposed Order.  Though Mr. Warren called that solution “half a 

loaf” because that would supposedly put the Company in a less favorable position than they 

would have occupied had they not taken the position in the first place, he agreed that it is a 

solution.  Tr. at 609-610.  If Ameren does indeed have to pay the taxes associated with its FIN 48 

amounts, at most, it could have an associated interest cost of 4% (see CUB Ex. 1.3 at 13, Ameren 

Response to AG data request 2.19).  That is well below Ameren’s requested cost of capital.  If 

Ameren does not have to pay the taxes, the FIN 48 amounts have a zero cost, similar to all other 

ADIT.   

Finally, the Company’s own records show that their experts significantly over-estimated 

the “uncertain” income tax positions in 2010.  CUB Ex. 1.3 at 12, the Company’s response to 
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AG data request 2.18, shows that the Company actually recorded a credit (rather than an 

expense) for FIN 48 interest due when those over-estimated amounts were reversed in 2011.  The 

Company’s prior estimates of the uncertain tax positions were overestimated and the amount of 

interest the Company had estimated and had recorded as FIN 48 interest was not paid, and was 

reversed in 2011.  CUB Ex. 1.3 at 12, the Company’s response to AG data request 2.18.  This 

supports Mr. Smith’s recommendation to treat FIN 48 similarly to other impacts from tax 

deductions, i.e., as an offset to utility rate base.. 

Until and unless Ameren is instructed to do otherwise, they have the use of this at best 

zero-cost or at worst low cost (maximum 4% interest bearing) source of funds.  Tr. at 611.  The 

Commission should recognize this source of non-investor supplied capital, and should adopt Mr. 

Smith’s adjustment to reduce Ameren’s requested rate base by $43.695 million. 

3. ADIT – Projected Additions 
 

While Ameren proposes to include 2011 and 2012 projected plant additions in rates, it 

chooses to ignore the related substantial amounts of ADIT resulting from the 2011 and 2012 

bonus federal income tax depreciation at this time.  Mr. Smith, recommended including the 

ADIT on 2011 and 2012 plant additions, for the difference between book and tax depreciation.  

CUB Ex. 1.0 at 27-29.  Because the tax law provides for the opportunity for 100 percent bonus 

tax depreciation on 2011 qualifying assets and 50 percent bonus tax depreciation on 2012 

qualifying assets, this is a significant omission that, if not adjusted, will overstate rate base in the 

first case setting ComEd’s formula rates.  CUB Ex. 1.0 at 27.  This overstatement should be 

recognized now in order to help minimize the amount of 2011 over-collection that would likely 

result if this large impact is ignored now and only reflected in the 2011 reconciliation case.   
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Ameren complains that an adjustment to ADIT due to 2011 and 2012 plant additions 

would be a mere estimate, and would not reflect potential changes to other 2011 and 2012 rate 

base items.  Ameren Ex. 13.0 at 21.  However, Ameren has already provided actual 2011 year-

end ADIT in a data request response to CUB (see CUB 2.01S provided in CUB Ex. 3.1), and 

calculated and reflected its actual balances of ADIT for 2012 in its concurrent reconciliation 

docket, ICC Docket 12-0293.  CUB Ex. 3.0 at 12. 

The Commission has already addressed this issue in the ComEd formula rate plan case, 

ICC Docket 11-0721.  In that case, the Commission concluded that ignoring the ADIT directly 

related to jurisdictional plant increases would be ignoring accounting principles and appellate 

precedent.  ComEd Order at 59.  The Commission acknowledged that ADIT is a source of 

revenue for a utility, giving the utility use of funds now that it would not have otherwise 

normally had access to without financing.  Id.  The Commission stated: 

In effect, ignoring this windfall to ComEd would be to allow 
ComEd an interest-free loan at the ratepayers’ expense for several 
months.  It would artificially increase rates until the time when a 
final order in the 2011 reconciliation docket takes place.  It cannot 
have been the intention of the General Assembly, when enacting 
Section 16-108.5, to allow this statute to artificially raise rates for 
several months. 

 
Id.  Each of the arguments articulated in the ComEd Order are applicable to the 

instant case.  In fact, the artificial inflation of rates that would result from the 

Company’s proposal would be even more egregious in this case, as it includes ADIT 

on 2012 plant which will not be reconciled for more than a year.  Therefore, the 

Commission should adopt Mr. Smith’s adjustment of $111.672 million. 
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  4. Accrued Vacation Pay as Operating Reserve 
 

Though the Company included in rate base ADIT on Vacation Pay, it did not properly 

take Accrued Vacation Pay into account in determining rate base.  CUB Ex. 1.0 at 12.  Initially, 

the Company did not account for the vacation pay accrual in any way.  Mr. Smith testified that, 

though one way of addressing the lag in payment of vacation pay could be to reflect a very long 

lag in the lead-lag study, the more appropriate method of adjusting the Company’s rate base to 

account for accrued vacation liability is to treat the balance as a direct offset to rate base.  CUB 

Ex. 1.0 at 13.  On rebuttal, the Company amended its lead-lag study to reflect vacation accrual.  

That adjustment is not adequate.  Rather than deducting the accrued vacation balance from rate 

base, as Mr. Smith recommended, Ameren made an adjustment to the payroll expense lead.  

CUB Ex. 3.0 at 16.  However, as Ameren itself stated, “The vacation accrual is a liability without 

a defined payout period; therefore, the vacation accrual has been properly excluded from the 

cash working capital study.”  CUB Ex. 1.3 at 4, Ameren response to AG data request 3.02.  The 

Company’s own rebuttal presents reasons for not including the vacation accrual in the lead-lag 

study.  CUB Ex. 3.0 at 17.   

The basic matching principal requires that if the related ADIT debit balances are included 

in rate base, then the accrued liabilities giving rise to those deferred balances should be included 

in the operating reserves deducted from rate base.  CUB Ex. 1.0 at 14.  The Commission 

addressed this same issue in ICC Docket 11-0721.  There, the Commission stated, “While 

ComEd argues that any accrued vacation pay is short-term in nature, Staff, the AG/AARP, 

CUB/City all point out that the balance on this item remains constant from one year to the next, 

due to the fact that, as ComEd’s employees use vacation pay, they accrue more vacation pay.”  

ComEd Order at 69-70. The Commission ultimately concluded in that case, as stated on page 70 
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of the Order, that the accrued vacation is a source of funds (i.e., a source of capital) for the utility 

and should be reflected as a reduction to rate base.  No evidence has been presented in this 

docket to conclude otherwise.  The Commission should therefore adopt Mr. Smith’s adjustment 

of $13.205 million. 

  5. Account 190 Asset – Unamortized ITCs 
 
 The Company has failed to meet its burden to demonstrate that unamoritzed Federal 

Investment Tax Credit (“ITC”) should be added to its rate base.  In accordance with 

normalization requirements, ITC can be reflected for ratemaking purposes either as (1) as a 

reduction to rate base by reflecting the accumulated deferred ITC balance as a deduction to rate 

base or (2) as a reduction to income tax expense by amortizing it ratably over the useful life of 

the plant to which it relates.  CUB Ex. 3.0 at 27.  Either of these methods is appropriate, and 

provided for under the Internal Revenue Code and Treasury Regulations as accepted 

normalization methods to reflect ITC for ratemaking purposes.   Id.  The accounting and 

ratemaking treatment for ITC is largely dictated by former Internal Revenue Code (IRC) 

Sections 46(f)(1) and 46(f)(2).  The IRC permits sharing of ITC benefits between utility 

investors and customers either by:  (1)  deducting ITC from rate base, and not reflecting an 

impact on income tax expense; or (2) reflecting ITC is as a reduction to income tax expense by 

amortizing it, thus not reflecting a deduction (and no increase) to rate base for any deferred ITC 

balance.  Id. at 27-28.  Under neither option is an amount added to the utility’s rate base for 

unamortized ITC.  Id. at 28.  Ameren has chosen to reduce income taxes for ITC amortization; 

there is no basis for either adding or deducting the ITC from rate base.  Id.  Under neither 

method for normalizing ITC for utility ratemaking purposes under former IRC §46(f)(1) and 

46(f)(2) is an amount of ITC added to utility rate base.  Id. at 28-29.  Ameren has provided no 
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valid basis for adding the deferred ITC to jurisdictional rate base.  Id. at 29.  Removal of the 

Accumulated Deferred ITC that AIU had proposed to include in rate base reduces the 

Company’s proposed jurisdictional rate base by $3.423 million. 

6. Step-Up Basis Metro 
 
 CUB supports the adjustment proposed by AG/AARP witness Mr. Effron related to “tax 

depreciation step-up basis Metro.”  This ADIT balance is the result of the 2005 transfer of UE 

tax depreciable assets to CIPS; a transfer that did not result in any payment of taxes at the time of 

the transfer, and which did not result in any increase to the net value of those assets included in 

the Company’s rate base.  AG/AARP Ex. 2.0 at 6-7.  There were related ADIT on the books of 

Union Electric at the time of the sale.  AG/AARP Ex. 4.0 at 3, citing Ameren Ex. 13.0 at 26.  For 

ratemaking purposes, the ADIT associated with the assets at the time of the transfer should 

follow the assets, without any offset.  AG/AARP Ex. 2.0 at 7.  If there is no entry to Account 190 

to offset the credit balance of ADIT, the net rate base value of the assets would be higher in the 

hands of CIPS than the net rate base value of the assets in the hands of the affiliate from whom 

the assets were purchased - clearly an inappropriate result.  AG/AARP Ex. 4.0 at 3.  Therefore, 

the Commission must make an adjustment of $7.057 million.  

7. CWIP Not Subject to AFUDC 
 

 CUB supports the adjustment of AG/AARP witness Mr. Brosch to reduce the 

construction work in progress (“CWIP”) allowed into rate base for related Accounts Payable 

balances.  This adjustment is consistent with the Commission’s final order in ICC Docket 10-

0467, where the Commission found that short-term CWIP projects can be and often are funded 

by the lag between the time when they are booked and when the bills for these items are actually 

paid.  Final Order, In Re Commonwealth Edison Company Proposed General Increase in 
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Electric Rates, ICC Docket No. 10-0467 at 30 (May 24, 2011).  This means that vendors, rather 

than shareholders, have funded these CWIP investments.  AG/AARP Ex. 1.0 at 45.  CUB 

therefore supports the adjustment of Mr. Brosch to adjust the Company’s rate base by $241,000. 

 
IV. OPERATING EXPENSES 

A. Overview 
 

Based on his review of the Company’s testimony, the discovery in this proceeding, 

publicly available information, and his significant experience in the area of regulatory 

accounting, policy, and revenue requirement determination, CUB witness Ralph C. Smith 

recommended adjustments to the Company’s operating expense.  CUB additionally supports 

several adjustments of other parties.  Failure to address any particular adjustment in previous 

testimony or in this brief should not be construed as either agreement or disagreement on CUB’s 

part with that adjustment.  The operating expense adjustments addressed in the brief are as 

follows:

 

 
B. Uncontested or Resolved Issues 

1. Adjustment for Athletic Ticket/Event Expenses 
 
 Ameren accepted an adjustment to remove the costs for athletic events expenses in the 

amount of $128,649.  Ameren Ex. 13.0 at 4-5.  This resolves CUB witness Mr. Smith’s issue. 

 

CUB Adjustments to Operating Expenses ($000) Schedule
 Operating 
Expense 

"Branding" Expense C-1 (403)$                  
E-Store Expense C-2 (89)$                    
Athletic Events Expenditures C-3 (92)$                    
Corporate Sponsorships C-4 (236)$                  
Edison Electric Institute Dues - Lobbying Expense C-5 (94)$                    
Late Payment Revenues C-6 -$                    
Regulatory Asset Amortization C-7 (2,523)$               
Total CUB Adjustments to Operating Expenses C.1 (3,436)$               
Operating Expenses Per Company's Filing C 566,883$            
CUB Adjusted Operating Expenses C 563,447$            
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3. Adjustment for EEI Memberships Dues Allocated to Lobbying 

 Ameren accepted the adjustment of Staff related to the approximate portion of Edison 

Electric Institute (EEI) membership dues that EEI allocates for legislative and lobbying 

activities.  Ameren Ex. 16.0 at 2.  That adjustment resolves CUB witness Mr. Smith’s issue as 

well. 

C. Contested Issues 
2. Account 909 – Advertising Expense 

  
The PUA requires that in any general rate increase requested by an Illinois utility, the 

Commission shall now consider any direct or indirect expenditures “for promotional, political, 

institutional or goodwill advertising, unless the Commission finds the advertising to be in the 

best interest of the consumer” or unless it is allowed by one of the defined categories identified 

in the Act.  220 ILCS 5/9-225(2).  Those categories include energy efficiency messages, 

advertising related to employment opportunities, advertising required by law, and other types of 

advertisements that are not political, promotional, institutional or goodwill in nature.  220 ILCS 

5/9-225(3).  Ameren requests recovery from ratepayers for several advertising items that fail to 

meet the requirements of Section 9-225. 

b) Brand Related Expenses 
 
 Corporate name-changing and related “branding” expense is similar to institutional 

advertising and corporate image building, and ratepayers of a monopoly utility should not be 

required to pay for such costs.  CUB Ex. 1.0 at 30.  Ameren claims that its branding expenditures 

in 2010 were “necessary” following the consolidation of the legacy companies and the 

Company’s name change.  Ameren Ex. 16.0 at 21.  Mr. Ogden claims that Ameren’s 

expenditures on various marketing efforts, including  paying a marketing firm to conduct focus 
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groups and inventing a new value statement, “Focused Energy.  For Life.”, were needed due to 

customer and media confusion about Ameren Corporation’s subsidiaries.  Id. at 21-22, tr. at 156.  

Mr. Ogden asserted that “identity efforts to get that identify of the Company emblazoned in 

[Ameren’s] customer’s minds” were of use when, for example, a customer needed to look up the 

phone number to call about a downed wire. Tr. at 149.    However, he also admitted that the 

phone number did not change when the Ameren merger occurred.  Id.  Ameren included in this 

expense “all efforts and items with Ameren Illinois logo and/or company name.”  CUB Ex. 1.3 at 

27, Ameren Response to Staff DR ST 2.07.  Promoting name recognition is promotional in 

nature, and should be disallowed.   

 The Commission has in the past disallowed similar “branding” expense.  In ICC Docket 

04-0779, the Commission found that “market intelligence gathering and other branding 

expenditures” do not benefit ratepayers in any way.  Final Order, In Re Northern Illinois Gas 

Company d/b/a Nicor Gas Proposed General Increase in Electric Rates, ICC Docket 04-0779 

(September 20, 2005) at 36-37.  Similarly, Ameren has not demonstrated that its branding costs 

are anything but promotional, corporate image-building in nature.  Therefore, a disallowance of 

$403,000 is appropriate. 

c) E-Store Costs 

 The Ameren E-Store is “an online store for employees to purchase AIC branded clothing 

and items, i.e. flashlights, coffee mugs, and hats.”  Ameren Ex. 16.0 at 22.  Ameren states that 

the E-Store expenses “include mostly merchandise purchased to restock the e-store’s inventory.”  

Id.  Ameren witness Mr. Ogden admitted, however, that employees visit this online store and 

make purchases for which they pay.  Tr. at 166.  Though he stated that “most merchandise sales 

are not offset by revenues,” Ameren Ex. 26.0 at 18, he was only “assuming” that such revenues 
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would have offset that expense category.  Tr. at 169.  It is possible, then, that Ameren has 

revenues from the e-store that are not reflected anywhere in their revenue requirement.  

Additionally, Mr. Ogden stated that most e-stores sales were “used by internal departments for 

recognition of exceptional safety records and performance for community events,” Ameren Ex. 

26.0 at 18, but he could only guess as to how those sales were expensed to various departments 

and did not know whether those expenses were recovered elsewhere, such as through a 

Perquisites and Awards expense.  Tr. at 168.  It is entirely possible that Ameren is seeking 

double-recovery for e-store expenses, given that its witness did not know whether the amounts 

paid by employees for merchandise were used as revenues to offset the expense, or how internal 

Ameren department purchases were recorded .  Ameren has clearly not met its burden to 

demonstrate that this expense meets the requirements of 9/225(2) or (3).  This expense, 

amounting to $89,000, should therefore be disallowed. 

3. Account 930.1 – Corporate Sponsorship 

 Ameren’s expenses in this category also fail to meet the Company’s burden of 

demonstrating ratepayer benefit.  This expense includes spending in basketball tournaments, 

game tickets, and holiday street decorations.  CUB Ex. 1.0 at 32.  None of these is required for 

the provision of utility service, and none constitutes more than promotional, institutional or 

goodwill advertising.  Ameren’s only justifications for this expense include that their 

sponsorships “work hand in hand with [their] employees’ volunteer activities,” and that Ameren 

“make[s] a difference in the well-being of [their] service territory and [their] customers.  Those 

assertions do not meet the requirements of 9-225.  Ameren’s sponsorships are admirable, and 

Ameren is free to continue sponsoring any events it chooses, using shareholder funds.  However, 



29 
 

Ameren should not be permitted to recover these expenditures from its customers.  An 

adjustment of $236,000 is therefore appropriate. 

 

  4. Regulatory Asset Amortization 

 CUB supports the adjustment proposed by AG/AARP witness Mr. Brosch to modify the 

amortization of two regulatory assets.  Section 16-108.5 requires that a participating utility’s 

formula shall provide for recovery of existing regulatory assets over the periods previously 

authorized by the Commission.  220 ILCS 5/16-108.5(c)(4)(G).  Mr. Brosch accurately adjusts 

amortization expense to conform with the amortization periods and amounts approved in 

Ameren’s most recent electric distribution rate case, ICC Docket Nos. 09-0306 consolidated.  

AGAARP Ex. 1.0 at 42.   

The arguments presented by Ameren are based on a flawed reading of the Act.  Mr. 

Stafford argues that, despite the fact that the statute requires recovery of regulatory assets over 

the Commission previously-authorized periods, it in fact meant that amortization should be 

whatever was reported in the FERC Form 1.  Ameren Ex. 13.0 at 33.  It is clearly evident that 

Ameren’s position requires a strained and narrow reading of the statute, including a convoluted 

evaluation of the significance of the plural of the word “period,” and giving new meaning to the 

word “previously.”  Id.  CUB therefore supports an adjustment of $2.523 million for this 

expense. 

V. REVENUES 
B. Potentially Contested Issues 

1. Late Payment Revenues 
  
 CUB supports the adjustment of AG/AARP witness Mr. Brosch with respect to Ameren’s 

late payment revenues.  As Mr. Brosch explained, Ameren collects late payment charges from 
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ratepayers whose payments have not been received by the due dates of their bills.  AG/AARP 

Ex. 1.0 at 36.  The “revenue” based allocation employed by the Company results in only 41.89% 

of the total recorded late payment revenues being recognized for ratemaking purposes, claiming 

that only 58.11% of such revenues is attributable to electric distribution.  Id. at 37.  However, 

Ameren does not allocate any portion of its late payment revenues to the FERC jurisdiction, the 

only other possible jurisdiction for acknowledgement of this revenue.  Id. at 38.  Therefore, 

Ameren’s shareholders retain 58.11% of late payment revenues. 

 Ameren’s arguments with regard to Rider PER, i.e. that the Commission should allow 

Ameren to retain for shareholders the majority of late payment revenues at this time and then 

address changes to the Rider at a later date, do not change the facts of this proceeding.  As Mr. 

Brosch stated, any alleged problems that may exist with Rider PER are independent of this 

formula rate review, and in this docket, the Commission should correct the inappropriate 

allocation of late payment revenues.  AG/AARP Ex. 3.0 at 29. 

 The Commission has determined a similar issue in ICC Docket 10-0467, where ComEd 

had proposed a revenue-based allocation factor that quantified a significant portion of late 

payment revenues as non-jurisdictional.  In that case, the Commission acknowledged that the 

only “other jurisdiction” to which ComEd was subject was FERC, and these are not FERC-

related charges.  The Commission stated “ComEd is in the business of delivering electricity.  In 

that capacity, to many customers, it provides the electricity to deliver.  Therefore, whether the 

late charges are upon delivery charges or upon the electricity delivered, they are imposed to the 

delivery service that ComEd provides to the individual customer involved.”  Final Order, In Re 

Commonwealth Edison Company Proposed General Increase in Rates, ICC Docket 10-0467 

(May 24, 2011) at 306.  Ameren’s proposal with respect to late payment revenues is nearly 
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identical to that of ComEd in 10-0467; the same result is therefore appropriate.  The Commission 

should therefore reflect an adjustment to increase Ameren’s Other Operating Revenue by $6.613 

million. 

 
VIII. FORMULA RATE TARIFF 

C. Contested Reconciliation Issues 
1. Year End or Average Rate Base 

 
Under the new formula rate plan, there will be a reconciliation case each year to reconcile 

the Company’s projections with that year (and the rates customers have been paying during that 

time) with actual cost information from that year.  CUB, AG/AARP, IIEC, and Staff all agree 

that the rate base calculation in the reconciliation case should be based on an average rate base 

for that calendar year, rather than the year-end rate base recommended by the Company.  To do 

otherwise would allow Ameren to over-collect from its customers.  The Commission also agrees 

with CUB, Staff and other intervenors’ interpretation of the Act, as set forth in its decision in the 

ComEd Order.  There is no basis for applying the average rate base concept differently for 

Ameren than it was applied for ComEd. 

 The Act states: 

Provide for an annual reconciliation, with interest as described in 
subsection (d) of this Section, of the revenue requirement reflected 
in rates for each calendar year, beginning with the calendar year in 
which the utility files its performance-based formula rate tariff 
pursuant to subsection (c) of this Section, with what the revenue 
requirement would have been had the actual cost information for 
the applicable calendar year been available at the filing date. 

 
220 ILCS 5/16-108.5(c)(6).  The reference to “what the revenue requirement would have been 

had the actual cost information for the applicable calendar year been available at the filing date” 

suggests the use of an average rate base methodology for measuring Ameren’s actual results 

under the reconciliation.  Actual cost information for the applicable calendar year would include 
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additions and subtractions from the jurisdictional rate base as they have occurred throughout the 

year.  Section 16-108.5(c)(6) specifically says “applicable calendar year” and a calendar year is a 

12-month period starting on January 1 and ending on December 31.  For rate base, the calendar 

year should thus reflect actual additions and retirements that have occurred during the year.  A 

calendar year runs from January 1 through December 31.  If the legislature had intended a year-

end rate base, presumably the specification would have been for a “calendar year-end” and not 

for the “applicable calendar year.” 

 Ameren’s proposal to use year-end rate base in the reconciliation would result in 

ratepayers paying more than Ameren’s actual revenue requirement for the calendar year.  

Ameren’s rate base grows throughout the year as new plant additions are put into service.  Under 

the new formula rate structure, unlike a typical historical test year rate case, a reconciliation will 

measure the utility’s actual earnings during each twelve-month calendar year.  This proceeding is 

more in line with a future test-year case, where an average rate base is used, in which the allowed 

rate base should reflect actual rate base throughout the year.  Using a year-end rate base under 

this formula would amount to assuming that every new plant addition, whether put into service 

on January 1 or December 31, whether used and useful for 365 days or for only one day, was 

recoverable as if put into service on January 1st. 

 Ameren claims that the statute requires use of a year-end rate base because of a reference 

to the actual revenue requirement reflected in the FERC Form 1.  Ameren Ex. 21.0 at 4, citing 

220 ILCS 5/16-108.6(c)(6)(d)(1).  However, the “final” FERC Form 1 for the year includes both 

beginning and end-of-year information for balance sheet accounts, including those accounts that 

are the primary source of rate base amounts.  Thus, contrary to Ameren’s assertions, the 
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reference to the “final” FERC Form 1 of the year actually suggests that an average rate base 

should be used. 

 Mr. Smith provided an illustrative example to demonstrate the impact of using a year-end 

rate base.  He assumed that a utility had jurisdictional rate base investment of $2.0 billion on 

January 1 and $2.12 billion on December 31 of the calendar year, that the investment had been 

added ratably during the calendar year, and that the amount of the actual net operating income 

for the year was approximately $190 million: 

 

CUB Ex. 1.0 at 38.  This example shows that the difference between using a year-end rate base 

and the average rate base for the applicable calendar year can have a significant impact on the 

reconciliation results.  Where the utility’s rate base is growing significantly, the distortion of 

measurement would be even larger.  In this case, Ameren opted to become a participating 

combination utility and committed to tremendous plant investments over the next ten years.   

The Commission has already found that under the EIMA, using an inflated rate base 

could result in substantial over-recovery from ratepayers.  In ICC Docket 11-0721, the 

Commission concluded that “an average rate base should be used going forward in 

reconciliations in the manner set forth by the IIEC, the AG, CUB, the City of Chicago, the 

AARP and Staff.”  ComEd Order at 18.  The Commission agreed that if the General Assembly 

Simplified Comparison of Year-End and Average Calendar Rate Base-Illustrative Example
(Thousand of Dollars)

Line 
No. Description

December 31 
(Calendar Year-
End)  Rate Base

Average Rate 
Base for 

Applicable 
Calendar Year Difference

(A) (B) (C)

1 Jurisdictional Rate Base 2,120,000$        2,060,000$       60,000$         
2 Required Return 9.02% 9.02%
3 Operating Income Required 191,224$           185,812$          5,412$           
4 Net Operating Income Available 190,000$           190,000$          -$               
5 Operating Income Deficiency (Excess) 1,224$               (4,188)$             5,412$           
6 Gross Revenue Conversion Factor 1.5160 1.5160
7 Revenue Deficiency (Sufficiency) 1,856$               (6,349)$             8,205$           
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intended to include only year-end rate base balances in the reconciliation, it would have so stated 

– and it did not.  Id.  In that case, the Commission recognized that merely using year-end rate 

base assumes that a participating utility’s rate base is the same on January 1 as it is on December 

31, and that is clearly not the case.  Id. at 19.  The Commission undertook a thorough analysis of 

statutory construction, and found that using an average year rate base in the formula rate 

reconciliation is the most accurate interpretation of the statute.  Id. at 19-20.  No differences exist 

in this case that should cause the Commission to come to a different conclusion. 

2. Interest Rate On Under/Over Collections 
 
 Carrying costs on over-collections by Ameren should be computed at the larger of (1) 

Ameren’s overall cost of capital or (2) Ameren’s short term debt cost.  Carrying costs on under-

collections by Ameren should be computed at the smaller of (1) Ameren’s overall cost of capital 

or (2) Ameren’s short term debt cost.  CUB Ex. 1.0 at 40-43.  This is the most fair scenario for 

ratepayers:  if Ameren has over-collected from ratepayers, then it has earned a return on that 

amount and ratepayers should be refunded at the same interest rate that Ameren earned on the 

over-collected amount.  Likewise, if Ameren has under-collected from ratepayers, Ameren 

should recover only what that under-recovery actually cost the Company if it had to get short-

term financing elsewhere to cover the shortfall. 

Ameren would prefer to use its weighted average cost of capital (WACC) for both over-

under-collections.  That approach would unfairly over-compensate Ameren by allowing it to 

recover more than it actually cost to finance a shortfall. 

The Act states that: 

Any over-collection or under-collection indicated by such 
reconciliation shall be reflected as a credit against, or recovered as 
an additional charge to, respectively, with interest, the charges for 
the applicable rate year.   
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220 ILCS 5/9-16-108.5(d)(1).  Thus, the Act provides for interest to be applied, but does not 

specify how the interest rate should be determined or whether a different interest rate should be 

applied to over- and under-collections. 

 It is necessary to use the interest rate/carrying cost proposed by Mr. Smith to protect 

ratepayers from manipulation of the projected plant addition amounts by Ameren.  CUB Ex. 1.0 

at 41.  Ameren will be responsible for developing the amount of its projected plant additions for 

each year and could thus produce over-collections simply by over-projecting such plant 

additions.  Requiring a higher interest rate for over-collections will thus provide an appropriate 

and necessary deterrent to Ameren from making over-projections of plant additions.  

Additionally, allowing interest on under-collections based on the lesser of the short-term debt 

rate and Ameren’s overall weighted cost of capital, will also encourage the Company to make 

accurate projections of plant additions, because its earnings on under-collected balances resulting 

from misprojecting plant additions would be at the lower of those rates.  The carrying cost rates 

proposed by Mr. Smith will protect ratepayers and will provide appropriate compensation to 

ratepayers from ComEd’s use of their money in the formula rate plan over-collections. 

 Staff witness Ms. Ebrey proposed using the Commission-ordered customer deposit 

interest rate.  That is another reasonable approach to use in calculating the interest rate on under-

collections.  If the customer deposit rate is to be used for the reconciliation, the carrying costs on 

over-collections by ComEd should then be computed at the larger of (1) ComEd’s overall cost of 

capital or (2) ComEd’s customer deposit interest rate.   
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D. Other Legal Issues 
1. CUB’s Additional Steps for Commission Review of Project Costs 

 
Under the EIMA, the ICC has an opportunity to improve the electric industry's 

performance in terms of both innovation and cost-effectiveness.  The ICC has an ongoing 

responsibility to ensure utility investments, including Ameren’s, are prudent and reasonable 

before any cost recovery is allowed from ratepayers.  CUB Ex. 4.0 at 2.  However, the EIMA 

requires Ameren to spend an “estimated” $625 million, above average capital spending for 2008-

2010.  220 ILCS 5/16-108.5(b).  For example, Ameren has already made adjustments to its 

planned plant investment, adjusting its budgeted plant additions in developing its proposed rate 

base in this case.  Ameren Ex. 5.0 at 7.  As a result, the EIMA presents a unique challenge to the 

ICC: it divorces the ICC’s review of major investments in infrastructure and new technologies 

from the ICC’s review of Ameren’s revenue requirement from those investments.  CUB Ex. 2.0 

at 4.  As a result, Ameren could over-spend and over-hire to meet its statutory obligations as a 

participating utility.  Id.   

Inherent in any utility expenditure are the following risks:  (1) the project will end up 

more costly than expected; (2) the project will be completed later than expected, pushing the 

benefits further into the future (thus reducing its value to those who pay up front); (3) the project 

will produce fewer benefits than expected; (4) the need for the project will disappear, leaving 

someone —customers  or investors – responsible for the sunk cost; and (5) an alternative 

solution, ruled out or unknown initially, turns out to be more cost-effective than the expenditure. 

CUB Ex. 2.0 at 7-8.  The EIMA exacerbates these risks by authorizing the utility to seek 

prudence decisions prior to expenditures, putting the Commission at risk of approving actions 

without having a clear vision and perspective.  CUB Ex. 2.0 at 8.  For example, since the formula 

rate process invites the utility to obtain regulatory approvals pre-expenditure, Ameren has an 
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incentive to underestimate its costs to win a finding of prudence for a particular option.  Id.  The 

Commission can become drawn into approving a series of small commitments in the form of 

annual budgets, leading to upward adjustments as costs exceed estimates.  Id.  Once the 

Commission is committed to a given option, it could be committed until sunk costs pass the 

“point of no return,” that is, where it no longer makes economic sense to change course because 

the incremental cost of completing the initial work is less than the total cost of a not-yet started 

alternative regardless of which alternative actually would have cost less.  Id.  Conversely, there is 

a risk involved with the potential over-estimation of costs, where a utility might assert prudence 

on completing the project under budget when the prudent level might have been even lower.  Id.  

The bottom line is that approvals made without full perspective are risky, opening the door to 

utility investments which do not maximize the utility’s use of ratepayer dollars. 

The Commission, however, can mitigate these risks by viewing utility filings under the 

EIMA as a whole.  CUB Ex. 4.0 at 2.  The central purpose of Commission regulation should be 

to “motivate the utility to excel (i.e., operate efficiently) and to penalize the utility for poor 

performance.”1  CUB Ex. 2.0 at 12.  CUB witness Christopher Thomas defined “efficient” using 

an economic perspective: the goal should be to leave no benefits on the table or to forego actions 

that could make someone better off while making no one worse off.  Id.  To achieve this result, 

Mr. Thomas recommend that the Commission establish the following requirements for Ameren’s 

formula rate filings under the Act: 

                                                 
1
 S. Hempling and S. Strauss, Pre-Approval Commitments:  When And Under What Conditions Should 

Regulators Commit Ratepayer Dollars to Utility-Proposed Capital Projects? (Nat’l Regulatory Research 
Inst. Nov. 2008). 
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 Require each cost proposal to state all costs, and the expected benefits, and 

require the utility to commit to achieving those benefits. 

 Approve expenditure levels based on the costs of the best available performer, 

which is not necessarily Ameren. 

 Approve a project as “prudent” only after gaining the necessary time perspective. 

 Using long-term planning, require Ameren to connect proposed expenditures to 

projects that promise benefits, to avoid piecemeal approval of major, long-term 

capital investments.  

 Establish ongoing monitoring – not merely annual, post-hoc reviews— to ensure 

that project decisions can change as facts change. 

Id. 

Ameren's informational advantage makes it best able to assess risk, and an investment 

lacking shareholder support is unlikely to be prudent.  CUB Ex. 2.0 at 13.  Where Ameren seeks 

to justify an expenditure proposal based on benefits it predicts, and it controls the information 

supporting its prediction, it must commit to those benefits if it also wants the associated profit.  

CUB Ex. 2.0 at 12-13.  Conversely, the pre-approved cost recovery must be subject to refund to 

the extent asserted benefits do not materialize.   

The Commission should require any request by Ameren for pre-approval of an action or 

expenditure should include an explanation of the project's total costs and compare those costs to 

the costs of viable alternative solutions, including any efforts to cap vendor costs.  CUB Ex. 2.0 

at 13.  The utility should disclose all risks – all plausible reasons why outcomes could vary from 

the expected – in a timely fashion so that the Commission can allocate them consistently with 

economic efficiency.  Id.  Absent this requirement, ratepayer representatives and Commission 
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staff must guess (because they lack the inside information and expertise controlled by the utility, 

despite having paid for them through their rates) about possible negative outcomes.  Id.  These 

guesses are then often criticized as “speculative” when they would be unnecessary if the utility 

disclosed them properly.  Id. 

The ultimate goal should be to encourage Ameren to find the best performer for the many 

significant actions and expenditures required of it as a participating utility under the EIMA.   

While it is not the Commission's role to dictate which contractors and subcontractors Ameren 

should use, it is the Commission's role to base cost recovery on the standards of prudence and 

reasonableness, which imply using the most cost effective means.  Ameren therefore has the 

burden of proving that its proposed costs are the most effective alternative.  

The Commission should require Ameren to provide all information the Commission 

needs to determine that the utility’s proposed alternative is the best alternative available.  CUB 

Ex. 2.0 at 14.  AIC’s FERC Form 1 data and any associated workpapers are only a fraction of 

that necessary information.  Id.  The Commission also must require Ameren to provide data on 

how the best performing utilities carry out similar actions and how the utility intends to replicate 

those actions.  Id.   

Ameren’s control and mastery of inside information gives it more knowledge about what 

the risks are and what can go wrong.  CUB Ex. 2.0 at 15.  A prudence review’s quality depends 

on its timing.  CUB Ex. 2.0 a t14.  Post-expenditure facts, like a major cost overrun, stimulate 

more scrutiny, and the Commission can use a prudence review to determine what went wrong, 

for what reason, and who was responsible.  CUB Ex. 2.0 at 15.  That intensity of effort cannot 

easily occur at the front end, when the adverse outcomes are only possibilities that are easily 
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ignored, downplayed, missed, or dismissed by project proponents as “speculative” or 

oppositional.  Id. 

Even when “approving” an action, therefore, the Commission should reserve its power to 

determine the prudence of the associated cost when it has full perspective.  The Commission can 

do this by requiring Ameren to provide comparative analyses with all relevant alternative 

expenditures (including a no-expenditure option) for its particular investment proposals.  Id.  The 

Commission can then determine whether the end result is a decision that a reasonable person 

would be expected to exercise under the same circumstances encountered by Ameren’s 

management. 

To be prudent and reasonable, an expenditure must be the lowest-feasible cost means of 

achieving a prudent objective, based on the facts known at the time of the decision.  Where a 

specific expenditure is part of a larger project, the prudence of the specific expenditure depends 

on the prudence of the larger picture.  To receive approval, therefore, Ameren must prove the 

prudence of associated projects and show that the total cost of that project compares favorably to 

feasible alternatives.  Absent this demonstration of context and comparison, the Commission 

risks being drawn into an assembly line of approvals of input costs and actual costs that obscures 

the vision needed to determine if the projects make economic sense.  CUB Ex. 2.0 at 15-16.  No 

utility project is done in isolation, and the magnitude of investments contemplated by the EIMA 

illustrate how important it is that each expenditure be part of a system of generation and 

transmission procurement, distribution operations, and customer behavior that causes supply to 

meet demand cost-effectively.  CUB Ex. 2.0 at 16.  Without clear plans, there is no context; no 

way to distinguish a project that Ameren seeks to advance its pecuniary objectives from a project 

that will address the public's priority needs cost-effectively.  Id. 
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The Commission also must be prepared for the ongoing monitoring of these expenditures.  

CUB Ex. 2.0 at 17.  Any approval of an action or a cost rests on assumptions about facts, 

comparing the predicted costs of the chosen alternative to the rejected alternatives.  Id.  The 

Commission and Ameren must be ready to recognize change, acknowledge past error, and shift 

to the best alternative.  Ameren’s proposals for project approvals therefore should include a 

schedule for periodic, objective re-evaluations that offer opportunities for competitive 

alternatives to emerge and penalties if the utility withholds or delays the transfer of information 

relevant to Commission review.  Id. 

 
IX. OTHER 

B. Contested Issues 
  1. Income Taxes – Interest Synchronization 
 
 The interest synchronization adjustment synchronizes the rate base and cost of capital 

with the tax calculation.  CUB Ex. 1.0 at 34.  It is calculated by applying the weighted cost of 

debt to the adjusted jurisdictional rate base to obtain a synchronized interest deduction for use in 

the calculation of test year income tax expense.  Id.  As shown in CUB Exhibit 1.2, Schedule A, 

lines 21-27, the weighted cost of debt, which is 3.48 percent  (from Schedule D), has been 

applied to the adjusted rate base amount in order to determine the pro forma interest deduction to 

be used in calculating income tax expense for the test period.  The combined state and federal 

income tax rate of 39.745 percent is then applied to the resulting interest deduction difference to 

determine the amount of adjustment to income tax expense for interest synchronization. 
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