
STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

AMEREN ILLINOIS COMPANY   ) 
Rate MAP-P Modernization Action   )  Docket No. 12-0001 
Plan – Pricing Filing     )  
       )   
 

INITIAL BRIEF OF THE COMMERCIAL GROUP 

I. INTRODUCTION  

The Commercial Group is an ad hoc association of retail companies that own and operate 

retail stores within the service territory of the Ameren Illinois Company (“Ameren” or “AIC”).1  

In this initial brief, the Commercial Group shall demonstrate that implementing an average rate 

base for reconciliation best reflects the language of the formula rate statute, it is within the 

discretion of the Illinois Commerce Commission (“Commission”) to implement either an 

average year or end-of-year approach for projecting rate base for initial rates, and the approach 

generally taken by the Commission in its final order in the Commonwealth Edison formula rate 

case is a reasonable method that balances the concerns of the utility and its ratepayers. Finally, 

the Commercial Group urges that a tariff rate formula be set that ratepayers could more easily 

understand than the 83-page rate formula submitted by AIC.2   

II. RATE BASE 

 C.  Contested Issues 

  8.  Average Rate Base – Projected Plant/ADR/ADIT 

NOTE - Because the statutory provisions for setting the initial and reconciliation revenue 
requirement are inter-related and best understood as a whole, some of the discussion in this 
section of the brief unfortunately may not fit neatly within the Brief Outline the parties submitted. 

It is well-settled that the Commission can and should use its rate-making expertise in 

implementing statutory utility rate provisions that are not crystal clear on their face.  Illinois 

Consolidated Telephone Co. v. ICC, 95 Ill. 2d 142, 152 (1983).  With respect to the formula rate 

                                                 
1  In this case, the Commercial Group consists of Best Buy Co., Inc., J.C. Penney Corporation, Inc., Macy’s, 
Inc., Sam’s West, Inc., and Wal-Mart Stores, Inc.   

2  The Commercial Group follows herein the brief outline adopted by the Administrative Law Judges, 
although it will not address every outline point.  Failure to address an issue should not be construed as endorsement 
for any party’s position. 



statute (220 ILCS 5/16-108.5), the General Assembly defined certain terms with particularity but 

left other terms more general. For example, the timetable for when new formula reconciliation 

rate charges should take effect is clearly defined as “the first billing day of the following January 

billing period.”  Section 16-108.5(d)(2).  However, in setting the initial revenue requirement and 

in determining the reconciliation charge, the statute nowhere uses the terms “end-of-year rate 

base” or “average rate base” even though those terms are standard rate-setting terms.  The 

Commission must use its rate-making expertise to fill in such blanks in the statute.   

 The clearest statutory provision is the best starting place for interpretation 

In doing so, the Commission should start by correctly interpreting and implementing the 

clearest of the relevant revenue requirement provisions – the reconciliation revenue requirement 

– and working backward from there to the less-clear provisions.  Fortunately, the legislature 

made doubly clear in Section 16-108.5(d)(3) - by the phrase “Notwithstanding anything that may 

be to the contrary” - that the overriding purpose of the reconciliation is to compare the revenue 

requirement reflected in rates for each calendar year “with what the revenue requirement would 

have been had the actual cost information for the applicable calendar year been available at the 

filing date”  (emphasis added).  The purpose for reconciliation then is not, as AIC would have 

the Commission believe, to reflect what the revenue requirement should be in the year when the 

rates are in effect, which (in terms of the statute) is the year after “the applicable calendar year.”  

The General Assembly could have stated, but did not state, what AIC alleges.3  Of course, the 

Commission is bound to follow the words of the statute and not some later statement by the 

utility (or anyone else) that the words of the statute are other than they are.  The relevant 

question then is what would the revenue requirement have been in that calendar year if the actual 

cost information been known?   

With respect to rate base, knowing the rate base totals at a daily, weekly or monthly basis 

during the calendar year would best capture the return the utility would have earned on that rate 

base over the course of the year, and hence, what the revenue requirement would have been.  

IIEC Ex. 1.0 (Gorman Direct), 5:120-123.  However, the statute also states that FERC Form 1 

                                                 
3  For example, Mr. Nelson bases AIC’s end-of-year interpretation on his view that rates in a given rate year 
should reflect investment that is in place that year, i.e., “the rates go into effect in the year after the project plant 
additions are expected to be in service” and “[r]ates should be set so that customers are paying for the full cost of 
this plant which is fully used and useful in serving them.”  AIC Ex. 11.0 (Nelson Rebuttal), lines 154-156, 109-111.  
However, for better or worse, the statute’s emphasis is not on the costs of the rate year but on the actual costs of “the 
calendar year” before that rate year. 
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data be used.  Given that this FERC form has beginning and end of year figures on it (and not 

daily, weekly or monthly figures), the only options are to use the beginning of year balance, the 

end of year balance, or both of these figures.  Witness Nelson for AIC admitted that in an 

escalating investment period such as contemplated by the formula rate statute, an end-of-year 

rate base would include projects not in service earlier that year.  Tr. 53:7-11.  Thus, an end-of-

year rate base would overstate rate base during “the calendar year.”  See IIEC Ex. 1.0, 5-6:126-

129.  On the other hand, a beginning-of-year rate base would understate the rate base during “the 

calendar year.”  Transcript (“Tr.”) 52:10-16.  However, averaging the beginning and end-of-year 

balances would more closely approximate the rate base over the entire “calendar year.”  ICC 

Staff Ex. 1.0 (Hathhorn Direct), 13:280-284.  If the end-of-year rate base is the bowl of porridge 

“too hot” and the beginning-of-year rate base is the bowl “too cold,” the average of the two is the 

bowl that is “just right.”  It is as simple as that.  The reconciliation revenue requirement, 

therefore, must be based on an average of the rate base data in FERC Form 1. 

  Rate base for initial rates – more room for discretion 

Having started from the clearest of the revenue requirement provisions, a remaining 

question with respect to rate base is whether the projected plant additions (for setting the initial 

rates) should be averaged over the calendar year (as proposed by IIEC) or totaled for the entire 

year as proposed by a number of other parties.  The Commercial Group believes that using an 

average projected year to set the initial rate for “the calendar year” makes the most logical sense 

since it mirrors the average-year reconciliation rate base that is required by the statute.  In other 

words, the initial FERC Form 1 rate base (end of prior year) would be averaged with the total of 

that rate base plus all of the projected capital additions during the relevant calendar year.  This 

would eliminate what AIC alleges is a mismatch of calendar year data.  See AIC Ex. 11.0 

(Nelson Rebuttal), pp.6-7.  Therefore, the Commercial Group supports the IIEC position on this 

issue. 

However, the Commercial Group also recognizes that there is no notwithstanding 

anything that may be to the contrary language in the non-reconciliation portion of the statute and 

the Commission accordingly has more discretion to decide how to set the initial rates.  Notably, 

unlike the after-the-fact actual costs used for reconciliation, projections are by their nature 

uncertain.  As AIC witness Warren put it with respect to another projection (FIN 48 projection):  

“It is … completely certain that what will eventually happen will be somewhat different than 
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what the estimate is ….”  Tr. 584:16-22.  Therefore, given the inherent uncertainty of projections 

and given that a later reconciliation will occur, it may not be unreasonable to include all of the 

reasonable and prudent projected capital expense in the calendar year into rates for that year, as 

the Commission decided to do in the ComEd Rate Order (i.e., the Commission’s final order of 

May 29, 2012 in Docket No. 11-0721).  This methodology also addresses the utility’s concerns 

for an earlier start for receiving a return of its investment in new plant.  A comparison of benefits 

from traditional rate regulation versus that of formula rate regulation is provided more fully 

below but suffice to say that including all of projected plant in initial rates is more beneficial to 

the utility because the utility receives more revenue earlier, than if averages were used for both 

rate base determinations. 

 Addressing AIC’s claim that the ICC is thwarting the General Assembly’s plan 

AIC has portrayed the Commission as “design[ing] to thwart the General Assembly’s 

clear desire” with respect to the formula rate statute.  This is a serious claim, based in significant 

part on the Commission’s decision in the ComEd Rate Order to adopt an average year rate base 

for reconciliation.  AIC witness Nelson complains that the Commission in issuing the ComEd 

Rate Order is trying to impose on ComEd and AIC “cost recovery that is significantly less 

favorable than under pre-existing law” and would “withh[o]ld from the utilities … the financial 

tools and resources needed to undertake the obligations under the law successfully and allow 

them to maintain their financial integrity.”  Nelson Surrebuttal pp.4-5: 44-46; 63-68.  These 

extreme statements are not supported by the record.  To the contrary, the formula rate statute, as 

interpreted by the Commission in its ComEd Rate Order, provides the utilities many advantages 

over the traditional rate regulation that AIC decided to avoid.   

First, AIC recovers its incremental capital investment cost sooner and with more certainty 

under the new formula rate regulation as interpreted by the ComEd Rate Order than under 

traditional rate regulation.  Indeed in Docket 11-0279, Mr. Nelson for AIC complained that 

“from our last rate case through the test year, Ameren Illinois will have invested $355 million in 

its electric infrastructure … which is not yet reflected in our delivery rates.”  Tr. 68:2-6.  

Nevertheless, when AIC was on the verge of capturing that investment in rate base through 

traditional rate regulation, AIC abandoned that process in mid-stream and chose the new 

regulatory scheme.  Now it complains about the new formula rate process whereby AIC’s rates 

for “the calendar year” include an amount in rate base that exceeds its actual investment level 
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throughout that calendar year.  As mentioned above, the Commission could reasonably match an 

average projected rate base for the initial rates for the calendar year with an average-year 

reconciliation rate base.  In that instance, if AIC’s projections match its actual investment, there 

would be no reconciliation for a rate case difference (the amounts on row 8 of Mr. Mill’s AIC 

Exh. 22.1 would be zero).  But the methodology of the ComEd Rate Order is more favorable to 

AIC in that the initial rate base would be inflated to include all of the projected capital 

investment and allow AIC to earn a return on all of that investment throughout the calendar year 

rates are charged.  Thus, all the benefit of the doubt in projections would be given to AIC.  

Further, when the reconciliations take effect to return the rate base to what the rate base would 

have been if all the actual cost information had been known, rates would bump up again to 

include all of the projected capital additions for the subsequent calendar year.  Once again, AIC 

would be given all of the benefit of the doubt in projections for that next calendar year and 

throughout the next year earn a return on all of its projected investment made during the calendar 

year, even though its rate base levels during that year would have been lower.  Thus, whereas 

AIC complains that this methodology harms AIC, it in fact benefits AIC.   

Second, the ComEd Rate Order would allow an interest rate on the rate base 

reconciliation amount that is less than AIC’s weighted cost of capital.  Once again, AIC 

complains about this decision but with respect to rate base, this interpretation by the Commission 

favors the utility in that the utility would have earned a return of approximately nine percent 

(weighted cost of capital) on 100 percent of its projected capital investment throughout the year 

rates are in effect4 and then only have to return to ratepayers interest at the lower weighted cost 

of debt.   

                                                

Third, AIC itself determined that the pre-existing law of traditional rate regulation was 

less favorable or desirable to AIC than the new rate formula law.  Thus, AIC withdrew its rate 

application in the last Ameren electric rate case (Docket No. 11-0279) immediately after the 

ALJs determined that AIC’s electric revenue requirement was approximately $41 million lower 

than that provided by then-current rates.  Proposed Order, Nov. 15, 2011 (Docket Nos. 11-0279 

cons. 11-0282), pp.271-272.    

 
4  As AG/AARP witness Brosch pointed out, this approach significantly overstates the return on actual 
investment portion of the revenue requirement.  AG/AARP Ex. 1.0 (Brosch Direct), 12:247-252. 
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Fourth, the new model eliminates a significant area of dispute in traditional rate cases – 

the dispute over return on equity.  For example, in the Docket 11-0279 cons. rate case, AIC and 

Staff witnesses originally were over 150 basis points apart on ROE positions and the ALJs 

recommended an ROE of 9.8 percent (120 basis points below AIC’s amended position in that 

case), before AIC withdrew its rate application.  Id. at 138, 145.  In this formula rate case, both 

Staff and AIC agree on a higher ROE of 10.05 percent.  Tr. 66:20-22; 67:1.  (In part because of 

the change in how ROE is determined, there also is a much narrower disagreement over the 

initial revenue requirement to be established in this formula rate proceeding than in that prior 

rate case.)   

Fifth, yet another benefit to AIC is that AIC’s return on equity can be adjusted after-the-

fact if it fails to earn 50 basis points less than its authorized return.  This contrasts sharply with 

Mr. Nelson’s testimony in Docket No. 11-0279 that none of the AIC companies had earned their 

authorized return on equity during parts of 2009 and 2010.  Tr. 67:4-19.  

All of these benefits to the utility mean that Mr. Nelson’s statement -  that this new 

formula rate system is less favorable than the traditional rate regulation that AIC eschewed – is 

mere rhetoric, apparently designed to intimidate the Commission to back-track from its 

reasonable decision in the ComEd Rate Order.  In fact, the new system already favors the utility 

– AIC simply wants the scale to be tilted even more in its favor by setting formula rates to earn a 

return on a rate base that is inflated over actual cost during the statute’s “calendar year.”  The 

Commission instead should stick to the statute and set rates based on an average year rate base. 

V. RATE OF RETURN 

 C. Contested Issues 

  1. Year End or Average Capital Structure 

The Commercial Group shall not address this issue except to point out that the 

Commission reached a conclusion on average v. end-of-year capital structure in the ComEd Rate 

Order (p.123) similar to the decision it reached on rate base.  The primary consideration is that 

the reconciliation capital structure reflect what that structure had been throughout the statutory 

“calendar year” and not at the end of that year.  Accordingly, the arguments of the Commercial 

Group made in Section II.C.8 supra are also relevant to the decision on capital structure.  
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VIII. FORMULA RATE TARIFF 

 B. Contested Formula/Tariff/Filing Issues 

  5.   Schedules to be Included in Rate MAP-P/Tariff Complexity 

The Commission should set a rate formula that ratepayers have a better chance 

understanding than the 83-page rate formula submitted by AIC.  In the ComEd Rate Order 

(p.150), the Commission determined that: 

The fact that tariffs are not comprehensible to most people does not justify 
making tariffs more incomprehensible. IIEC’s recommendation is well-taken regarding 
simplification of ComEd’s tariffs pursuant to Section 16-108.5 of the Public Utilities 
Act and it is hereby adopted.  Specifically, the workpapers and schedules, etc. may be 
part of a filing, but they are not to be part of the tariffs.   

In this AIC proceeding, IIEC once again argues that only the initial nine pages of the formula 

rate tariff AIC filed be included and Appendices A and B to that filing be eliminated from the 

tariff.  IIEC Ex. 3.0 (Stephens Direct), 8:164-166.   The point is well-taken and the Commercial 

Group supports IIEC’s position.   

C. Contested Reconciliation Issues 

  1.   Year End or Average Rate Base 

 See discussion in Section II.C.8 supra. 

  2.   Interest Rate on Under/Over Collections 

 The Commercial Group shall not address which interest rate best reflects the language of 

the rate formula statute except to point out that any interest rate lower than AIC’s weight cost of 

capital benefits AIC with respect to rate base.  See discussion in Section II.C.8 supra.  Therefore, 

AIC arguments to the contrary - that the Commission is “thwarting” the General Assembly’s 

plan - should be disregarded. 
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X. CONCLUSION 

WHEREFORE, the Commercial Group respectfully requests that the Administrative Law 

Judges propose and the Commission order the relief requested herein. 

 

Respectfully submitted this 10th day of July, 2012. 

 

/S/ Alan R. Jenkins    
Alan R. Jenkins 
Jenkins at Law, LLC 
2265 Roswell Road 
Suite 100 
Marietta, GA 30062 
Tel. No. (770) 509-4866 
Email: aj@jenkinsatlaw.com 

Attorneys for The Commercial Group 
 

 

 


