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REPLY BRIEF ON REHEARING OF AQUA ILLINOIS, INC. 

Aqua Illinois, Inc. (“Aqua”) hereby files with the Illinois Commerce Commission 

(“Commission”) its Reply Brief on Rehearing in accordance with the Administrative Law 

Judge’s (“ALJ”) established schedule. 

I. INTRODUCTION 

On April 12, 2012, Aqua and Viscofan USA, Inc. (“Viscofan”) entered into a new 

four-year service agreement consistent with the Commission’s Final Order in this docket.  

The Attorney General’s (“AG”) proposal that Aqua and Viscofan enter into a longer 

agreement is outside the scope of rehearing and unreasonable, and should therefore be 

rejected.  

II. ARGUMENT 

A. The Facts Demonstrate that the AG’s Proposal is Outside the Scope of 
Rehearing. 

The gravamen of the AG’s position on rehearing is that “lower rates for Viscofan 

should be conditioned upon a long-term contract.”   AG Init. Br. on Reh’g at 2.   The AG’s 

position is outside the scope of rehearing and should be rejected. 

Rehearing is strictly limited to evaluate only those issues the Commission grants 

rehearing on.  See 220 ILCS 5/10-113(a).  Here, Viscofan’s Petition for Rehearing only 

requested reconsideration of “the Commission’s decision to adopt Staff’s proposed increase 

of 20% to the Large General Service Rate.”  Petition at 1.  Meanwhile, in its Order, the 

Commission expressly rejected the AG’s proposal concerning a lengthy contract term in 

favor of a four-year service agreement, 

“[w]hile agreeing with AG witness Mr. Rubin that some multi-year commitment 
is appropriate, the Commission believes that the record supports a continuation of 
the four-year term contained in the provisions of Aqua’s current tariff.”   
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Final Order at 51.  The AG did not file a Petition for Rehearing on any issue.  If the length of 

contract were so paramount, the AG could have and should have filed its own petition on the 

issue, which it did not.  Accordingly, the AG’s attempt to re-litigate a proposed contract term is 

inappropriate.  220 ILCS 5/10-113(a).   

B. The Facts Demonstrate the AG’s Proposal is Unreasonable.  

Even if the issue of contract term were properly before the Commission on rehearing, 

Aqua and Viscofan already have entered into a binding four-year agreement, consistent with 

Aqua’s Commission-approved tariffs.  The AG’s suggestion is unreasonable and unnecessary 

because it has failed to present sufficient justification for why the Commission should interfere 

with an existing agreement, as stated below. 

First, the AG’s position is inconsistent.  In his direct testimony on rehearing, Mr. Rubin 

stated:  

I do not believe that such a contract should be negotiated in a public proceeding 
or that the Commission, Attorney General, or anyone else should be a party to 
those negotiations.  It is Aqua’s responsibility to negotiate with its large 
customers, just as it is Aqua’s responsibility to negotiate its costs with its vendors 
and employees. 

Rubin Dir. on Reh’g, AG Ex. 3.0, 4:77-81.   Despite Mr. Rubin’s contention that only Aqua and 

Viscofan should be party to their own contractual negotiations, the AG inherently contradicts 

itself by asking the Commission to revise Aqua and Viscofan’s existing agreement – “[t]he 

People urge the Commission to require Aqua to attempt to negotiate a long-term contract with 

Viscofan that would provide Viscofan with a more certain rate while insuring a less risky 

revenue stream for Aqua.”  AG Init. Br. on Reh’g at 5. The AG’s suggestion is unreasonably 

vague and fails from both a practical and legal standpoint:  notwithstanding the fact that Aqua 

and Viscofan already have entered into a valid agreement, how does the AG reasonably expect 

Aqua to (1) “attempt” to negotiate, (2) a new long-term contract, (3) within the confines of 
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contract law?  Within the parameters of an existing Commission-approved tariff, and using their 

own expertise and business judgment, Aqua and Viscofan have already independently negotiated 

and executed a valid and enforceable service agreement.   

 Second, the AG unreasonably claims that the four-year agreement between Aqua and 

Viscofan is too “risky” for Aqua’s customers.  Viscofan has demonstrated that it has the ability 

to control its water costs by constructing its own water facilities at a competitive cost.  Monie 

Reb., Aqua Ex. 12.0 at 8:165-167.  At a minimum, Aqua and Viscofan’s existing agreement 

ensures Viscofan will remain on the system, thus benefitting customers until at least April 2016, 

and also hedging any so-called risk for at least the next four years.   

 Lastly, the AG attempts to buttress its argument by citing to a service agreement between 

a water utility in Pennsylvania and one of its large customers. See AG Init. Br. on Reh’g at 4.  

The fact that another water utility in another jurisdiction once entered into a longer agreement is 

irrelevant:  “that a water utility in Pennsylvania negotiated a seven-year contract with one of its 

customers has little to no bearing on whether that type of contract makes business sense for Aqua 

Illinois and its customers.”  Ervin Sur. on Reh’g, Aqua Ex. 17.0, 5:111-113.  The existing 

agreement is consistent with the Commission’s Final Order and Aqua’s approved tariffs.  

Accordingly, there is no reasonable basis to alter it ex post facto.   

III. CONCLUSION 

In conclusion, Aqua Illinois, Inc. respectfully requests that if the Commission makes 

any modifications that deviate from its February 16 Final Order, it do so consistent with the 

recommendations described within its Initial Brief on Rehearing and herein.   
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Dated:  July 2, 2012 
 
 
 
 
 
 
John E. Rooney 
Carla Scarsella 
Rooney Rippie & Ratnaswamy LLP 
350 W. Hubbard Street, Suite 600 
Chicago, Illinois  60654 
(312) 447-2800 
john.rooney@r3law.com 
carla.scarsella@r3law.com 

Respectfully submitted, 
 
AQUA ILLINOIS, INC. 
 
By: /s/  John E. Rooney   
 One of the attorneys for  
            Aqua Illinois, Inc. 
 
 

  
 




