
STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
ILLINOIS COMMERCE COMMISSION 
On Its Own Motion 

) 
) 
) 
) 
) 

 

 Docket No. 06-0703 
 
Revision of 83 Ill. Adm. Code 280. 

 

 
 
 

BRIEF ON EXCEPTIONS OF ILLINOIS-AMERICAN WATER COMPANY 
 
 

 
 
 
 
 
 
 
 
 
 

 
 

Albert D. Sturtevant 
Anne M. Zehr 
WHITT STURTEVANT LLP 
180 N. LaSalle Street, Suite 1822 
Chicago, Illinois 60601 
Phone: 773.531.8979 
sturtevant@whitt-sturtevant.com 
zehr@whitt-sturtevant.com  
 

 

 

DATED:  June 29, 2012



 

 
 

I. INTRODUCTION 

Illinois-American Water Company (“IAWC” or the “Company”) respectfully submits the 

instant exceptions to the Administrative Law Judge’s Proposed First Notice Order (“ALJPO”) 

issued in this proceeding on June 6, 2012, and Attachment 1 to the ALJPO, the First Notice 

Proposed Rules (“ALJPO Attachment 1”).  For each exception addressed below, IAWC has 

provided, in redline format, revised ALJPO language and corresponding revised ALJPO 

Attachment 1 language.  IAWC believes the revisions it proposes address certain key 

deficiencies in the current ALJPO and ALJPO Attachment 1 and will result in proposed rules 

which strike the appropriate balance between the concerns of the consumer advocates and utility 

stakeholders alike and the Commission’s Staff in crafting revised Commission rules to govern 

customer eligibility for service, deposits, billing, payments and refunds and disconnection of 

service.  IAWC asks that the ALJPO and ALJPO Attachment 1 be modified to reflect its 

proposed revisions. 

II. EXCEPTION 1: Section 280.05 Policy  

The ALJPO adopts “policy” language which expressly directs that the proposed rule take 

precedence over any “inconsistent” utility tariff unless that tariff has been “specifically approved 

by the Commission as a waiver or exemption.”  (ALJPO, p. 16; ALJPO Attach. 1, p. 3.)  That 

language establishes a state of affairs which is impractical, burdensome and contrary to Illinois 

law.  (See IAWC Init. Br., pp. 3-10; IAWC Reply Br., pp. 5-10.)  As explained in IAWC’s Initial 

Brief, there are practical difficulties in determining what constitutes an “inconsistent” utility 

tariff or whether one has been “specifically approved” by the Commission as a waiver or 

exemption.  (IAWC Init. Br., p. 3-5.)  Moreover, this language would require that every tariff—

both those currently filed with the Commission and future ones—be specifically approved by the 
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Commission as a waiver or exemption from the new rule.  (IAWC Init. Br., pp. 5-7.)  IAWC 

submits the revised rules should not so limitlessly burden the Commission, its Staff, or the 

utilities it regulates.  Finally, the “policy” language in this regard also conflicts with long-

established Illinois law deeming utility tariffs approved by the Commission to have the force and 

effect of law.  (IAWC Init. Br., pp. 4, 7-9.)  For these reasons, the ALJPO (p. 16) should be 

revised as follows: 

8. Commission Analysis and Conclusion 
 
The Commission agrees with and adopts Staff’s proposed language for 

Subsection 280.05 of the first notice Order.  The Commission intends this rewrite 
of Part 280 to be comprehensive, controlling and forward looking.  Part 280, as 
revised, may differ from the existing rules and may substantially impact waivers 
that were tailored to the language of the current rule.  We agree that potential rule 
waivers should be considered on a forward looking basis.  The Commission also 
adopts the Nicor Gas suggestion of the addition of “under reasonable terms and 
conditions” to the beginning sentence of the section, and the replacement of 
“within the scope of this part” with language that more fully describes what that 
scope actually is.   

 
The Commission finds that the suggestion by RGS that this section of the 

rule should recite that one purpose of the rules is to encourage competition is 
beyond the scope of the Docket.  We also find that Section 280.05 should include 
language stating that the rule shall not take precedence over conflicting tariffs 
which have been reviewed and approved by the Commission for the reasons 
articulated by Staff IAWC. 

 
(ALJPO, p. 16.)  ALJPO Attachment 1 (p. 3) should likewise be revised: 

Section 280.05 Policy 
 
The purpose of this rule is to ensure that essential utility services are provided to 
and maintained for the People of the State of Illinois under reasonable terms and 
conditions, and to establish fair and equitable procedures governing eligibility for 
service, deposits, billing, payments, refunds and disconnection for gas, electric, 
water and sanitary sewer utilities, that take into account the duty of the utility, 
customer, applicant and occupant to demonstrate good faith and fair dealing.  This 
Part shall not supersede tariff provisions which have been reviewed and approved 
by the Commission.  The policies and procedures outlined in this rule shall take 
precedence over any inconsistent utility tariff, unless the conflicting tariff 
provision has been specifically approved by the Commission as a waiver or 
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exemption from this rule, and shall be viewed as the minimum standards 
applicable to gas, electric, water and sanitary sewer utilities.  Utilities that are 
subject to these rules shall have the ability to expand or supplement the customer 
rights guaranteed by these provisions as long as those policies are applied in a 
nondiscriminatory manner. 

 
(ALJPO Attach. 1, p. 3.)   
 
III. EXCEPTION 2: Section 280.20 Definitions, “Low income customer”  

The ALJPO adopts Staff’s proposed definition of “Low income customer” as amended by 

Nicor.  (ALJPO, p. 41; ALJPO Attach. 1, p. 5.)  That definition makes a gas or electric utility 

customer’s “low income” status dependent upon qualification under the Illinois Energy 

Assistance Act, effective “when the Low Income Home Energy Assistance Program (LIHEAP) 

administrator notifies the customer’s utility of the customer’s low income status.”  (ALJPO 

Attach. 1, p. 5.)  Related to water and sewer utilities, ALJPO Attachment 1 further provides: 

“Unless water and sewer utilities begin participation in a low income assistance program with the 

LIHEAP agencies, it shall be the individual customer's responsibility to notify and provide proof 

to the water and/or sewer utility of the customer's low income status under the income criteria of 

Section 6 of the Energy Assistance Act of 1989.”  (Id. (emphasis added).)   

This treats water and sewer utilities disparately.  Gas and electric utilities, as energy 

utilities and LIHEAP participants, receive notice directly from the LIHEAP agency that a 

customer qualifies for LIHEAP assistance.  Water and sewer utilities, as non-energy utilities 

which do not (and cannot) participate in LIHEAP, must rely on the customer to provide “proof” 

of LIHEAP qualification status.  (ALJPO, p. 41; IAWC Init. Br., p. 14; IAWC Reply Br., pp. 16-

17.)  The ALJPO and ALJPO Attachment 1 do not define what “proof” of LIHEAP qualification 

status is or how water and sewer utilities are to verify it.   Although the ALJPO concludes “with 

water and sewer utilities, the proposed rule shifts the burden to the Low Income Customer to 
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provide proof of LIHEAP qualification status to the utility” (ALJPO, p. 41), IAWC submits, 

under the language of the ALJPO and ALJPO Attachment 1, the burden remains on water and 

sewer utilities to determine what constitutes “proof” and to verify it.  (IAWC Reply Br., pp. 17-

18.)   

If, like energy utilities, water and sewer utilities simply received notice from the LIHEAP 

agency, it would be simple.  But they do not.  IAWC does not contest the ultimate conclusion of 

the ALJPO on this issue.  However, IAWC proposes that the ALJPO be modified to address the 

disparate treatment that water utilities receive under the rule. Specifically, IAWC proposes that 

the rule be modified to allow water and sewer utilities to define, in their tariffs, what constitutes 

“proof” of low income status.  This would make clear, for both the utility and the customer, what 

is required to “prove” low income status. IAWC suggests the following revisions to the ALJPO 

(p. 41) and ALJPO Attachment 1 (p. 5): 

6. Commission Conclusion and Analysis 

The Commission finds Staff’s definition of Low Income Customer as 
amended by Nicor to be reasonable and hereby adopts it.  The Commission, 
however, further finds some merit in IAWC’s arguments to the contrary are not 
compelling. The Commission has consistently recognized the need to provide 
certain rights to low income customers. The proposed rule appropriately expands 
those rights.  The proposed rule does not require water and sewer utilities to 
initiate programs and/or contacts with LIHEAP.  Rather, with water and sewer 
utilities, the proposed rule shifts the burden to the Low Income Customer to 
provide proof of LIHEAP qualification status to the utility.  The proposed rule 
therefore addresses IAWC’s concerns that water and sewer utilities be in the 
disparate position of verifying proof of LIHEAP qualification status provided by 
customers to those utilities by permitting those utilities to establish the type(s) of 
“proof,” such as written notice from a LIHEAP agency, of LIHEAP qualification 
status. 

 
(ALJPO, p. 41.) 

“Low income customer” means a residential customer who has qualified under 
the income criteria of Section 6 of the Energy Assistance Act of 1989 [305 ILCS 
20/6]. Qualification is effective for purposes of this rule when the Low Income 



 

5 

Home Energy Assistance Program (LIHEAP) administrator notifies the 
customer's utility of the customer's low income status. Unless water and sewer 
utilities begin participation in a low income assistance program with the LIHEAP 
agencies, it shall be the individual customer’s responsibility to notify and provide 
proof to the water and/or sewer utility of the customer’s low income status under 
the income criteria of Section 6 of the Energy Assistance Act of 1989.  The water 
or sewer utility may establish by tariff the documentation it will accept as 
sufficient proof of same. Qualifications established on or after September 1 shall 
remain effective for purposes of this rule until December 31 of the following year. 
Qualifications established before September 1 shall remain effective until 
December 31 of that same year. The utility shall notify the customer no less than 
30 days and no more than 90 days prior to the expiration of a customer's 
qualification.   
 

(ALJPO, Attachment 1, p. 5.) 

IV. EXCEPTION 3: Section 280.20 Definitions, “Tampering” 

The ALJPO adopts a definition of “tampering” which assumes tampering involves theft 

of utility service only.  However, in some cases, tampering involves unauthorized use of, and 

damage to, utility facilities.  (IAWC Init. Br., p. 23; IAWC Reply Br., p. 19.)  As IAWC witness 

Mr. Ruckman explained, “[f]or example, a customer or a landlord may turn off water to a 

property at IAWC’s shut-off valve in order to work on the plumbing at the premises.  If damage 

is caused to IAWC’s facilities as a result, this damage was not due to water theft.”  (IAWC Ex. 

FLR-2.0, p. 13, lines 290-93.  Utilities should be permitted to seek restitution for damage to 

utility facilities and to discontinue service in the event of nonpayment of it.  (IAWC Init. Br., p. 

23.)  The ALJPO concludes restitution for such damage “is addressed in other sections of the 

Commission’s administrative rules.”  (ALJPO, p. 47.)  The ALJPO cites Parts 265 and 305.  (Id., 

p. 46.)  Part 265, “Protection of Underground Utility Facilities,” 83 Ill. Adm. Code Part 265, 

relates in part to damage to “underground utility facilities,” defined as “wires, ducts, fiber optic 

cable, conduits, pipes, sewers, and cables and their connected appurtenances installed beneath 

the surface of the ground . . .” by the Illinois Underground Utility Facilities Damage Prevention 



 

6 

Act, 220 ILCS 50, et seq.  83 Ill. Adm. Code § 265.10; 220 ILCS 50/2.2(a).  Part 305, 

“Construction of Electric and Power Communication Lines,” 83 Ill. Adm. Code Part 305, applies 

to electric utilities and certain telecommunications carriers.  83 Ill. Adm. Code § 305.20(a).  

Neither of those rules governs damage to aboveground water and sewer utility facilities, such as 

meters and aboveground pipes.  Accordingly, restitution for damage to those facilities is not 

addressed in other sections of the Commission’s rules.  IAWC submits such restitution is 

appropriately addressed in the Commission’s Part 280 rules, which govern in part billing, 

payments and disconnection of service.  Accordingly, the ALJPO (p. 47) and ALJPO Attachment 

1 (p. 6) should be revised as follows: 

3.  Commission Conclusion and Analysis 
The Commission finds that Staff’s definition of “Tampering” as amended 

by IAWC is reasonable and appropriate. The concerns expressed by IAWC’s that 
it include unauthorized use of facilities that results in damage to the facilities for 
which the utility should be compensated is are not sufficiently addressed in other 
sections of the Commission’s administrative rules.  Restitution for damage to 
facilities is appropriately addressed in the Commission’s Part 280 rules, which 
govern in part customer billing and payment and disconnection of service. 

 
(ALJPO, p.  47.) 

“Tampering” means any unauthorized alteration of utility equipment or facilities 
which causes damage to the equipment or facilities or by which a benefit is 
achieved for which the utility is not compensated. Tampering includes customer 
self-restoration of utility service. Proof of tampering shall be the burden of the 
utility. 
 

(ALJPO Attach. 1, p. 6.) 

V. EXCEPTION 4: Section 280.200 Tampering 

For the reasons set forth above (supra Section IV (Exception 3: Section 280.20 

Definitions, “Tampering”)), the ALJPO and ALJPO Attachment 1 should be revised as follows: 

4. Commission Analysis and Conclusion 

The Commission finds that Staff’s proposed language for Section 280.200 
as amended by IAWC is reasonable and should be adopted.  The Commission 
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rejects accepts IAWC’s proposal that this section be expanded to include damage 
to utility equipment other than illegal taps. Other parts of the Commission’s 
Administrative rules which govern other forms of potential damage or alteration 
of utility facilities do not address damage to aboveground facilities or to water 
and sewer facilities.  Restitution for such damage is appropriately addressed in the 
Commission’s Part 280 rules which govern in part customer billing and payment 
and disconnection of service. The Commission also rejects MEC’s suggestion that 
the power of disconnection be extended to residential accounts unless safety 
issues are involved. 
 

(ALJPO, p. 226.) 
 

Section 280.200 Tampering 
 
a) Intent: Tampering with utility wires, pipes, meters or other service 

equipment is prohibited. The intent of this Section is to describe the 
process by which the utility shall bill the customer for (1) the unauthorized 
usage of service when the utility has proof that the customer benefitted 
from tampering or (2) for any damage to service equipment which is the 
result of tampering. 

 
b) Proof: The utility has the burden of proving by a preponderance of 

evidence that tampering has occurred with the utility's wires, pipes, meters 
or other service equipment, and (1) that the customer has benefitted from 
the tampering, and that the utility's billing is reasonable; or (2) that 
damage to the service equipment has resulted. 

 
c) Investigation: When the utility has reason to suspect that tampering has 

occurred, it shall investigate without delay. 
 
d) Notice to customer: Once the utility has full proof of the tampering, it 

shall report to the customer the details of the investigation. 
 
e) Remedy: As soon as the condition becomes known to the utility, it shall 

take steps to correct the condition and issue a corrected bill without delay. 
Pursuant to any tariffed meter tampering charge, before assessing the 
charge, the utility shall review the situation to determine if the person 
benefitting from the tampering was responsible either directly or indirectly 
for the tampering. 

 
f) Timing: If tampering evidence extends to previous customers of record, 

then the current customer shall not have to pay for the portions of the 
unauthorized usage or damage to service equipment that are attributable to 
the previous customers. 
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g) Record keeping: The utility shall document and record the evidence that 
proves the tampering, and it shall save the full evidence proving the 
tampering for a minimum of three years from the date that the customer is 
issued a corrected bill for the tampering. 

 
(ALJPO Attach. 1, pp. 56-57.) 

VI. CONCLUSION 

For the reasons stated above, and those set forth in IAWC’s Initial and Reply Briefs filed 

in this proceeding, IAWC respectfully requests that its suggested revisions to the ALJPO and 

ALJPO Attachment 1 be adopted.
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