
 

1 

STATE OF ILLINOIS  

ILLINOIS COMMERCE COMMISSION 

HEARTLAND RECYCLING, LLC 

 v. 

COMMONWEALTH EDISON COMPANY 

Complaint as to damages to property and equipment 
resulting from a negligent failure to prevent a power 
surge from reaching Heartland premises in Forest 
View, Illinois. 

: 
: 
: 
: 
: 
: 
: 
: 
: 

No. 12-0343 

COMMONWEALTH EDISON COMPANY’S  
VERIFIED MOTION TO DISMISS 

Commonwealth Edison Company (“ComEd”), by its counsel, moves to dismiss the 

Complaint pursuant to Section 200.190 of the Rules of Practice of the Illinois Commerce 

Commission (“Commission”), 83 Illinois Administrative Code § 200.190 and Sections 735 ILCS 

5/2-615 and 5/2-619 of the Illinois Code of Civil Procedure, 735 ILCS 5/2-615, 735 ILCS 5/2-

619.  In support of this Motion, ComEd states: 

I. FACTUAL BACKGROUND 

Complainant Heartland Recycling, LLC (“Complainant” or “Heartland”) runs a recycling 

business in Forest View, Illinois.  Heartland claims it was damaged when a power surge affected 

its recycling facility.  Compl. at 1,2.1  It first submitted a claim for damages to ComEd, which 

was duly denied on July 19, 2011.  It then initiated an informal complaint, and on May 14, 2012, 

filed its formal Complaint, alleging it was damaged by ComEd’s negligence (Count I) and/or 

willful default (Count II) in failing “to monitor the level of electricity transmitted along ComEd’s 

electrical lines serving Heartland.”  Compl. at 1, 3, 5. 

                                                 
1 The paragraphs of the Complaint are incorrectly numbered beginning on page 5.  Therefore, ComEd cites 

to page numbers rather than paragraph numbers. 
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The Complaint should be dismissed with prejudice.  It misstates ComEd’s duties and 

alleges no claim for damages and is barred by the applicable tariffs.  The Complaint must also be 

dismissed because it fails to sufficiently plead any facts that demonstrate an actionable breach by 

ComEd.2    

II. LEGAL STANDARD 

Pursuant to Section 200.190(a) of the Commission’s Rules of Practice and Sections 2-615 

and 2-619 of the Illinois Code of Civil Procedure (the “Code”), a party may file a motion to 

dismiss.  735 ILCS 5/2-615; 735 ILCS 5/2-619.  To withstand a motion to dismiss, a complaint 

must allege facts in support of the essential elements of a cause of action.  Gore v. Indiana Ins. 

Co., 376 Ill. App. 3d 282, 285 (1st Dist. 2007).  The tribunal must take all reasonable inferences 

from well-pled facts as true, disregard all conclusory allegations and surplusage, and construe the 

evidence strictly against the movant.  Parkway Bank and Trust Co. v. Meseljevic, 406 Ill. App. 

3d 435, 442 (1st Dist.) (2010).  A complainant cannot rely on conclusions of fact or law 

unsupported by factual allegations.  Gore v. Indiana Ins. Co., 376 Ill. App. 3d 282, 285 (1st Dist. 

2007).  Because Illinois is a fact pleading jurisdiction, a complainant must allege facts sufficient 

to bring its claim within the scope of the cause of action asserted.  Turner v. Memorial Medical 

Center, 233 Ill. 2d 494 (2009).   

                                                 
2 The Complaint, while naming only ComEd in the caption, also alleges that “Respondent, Exelon 

Corporation, A.K.A. Commonwealth Edison Company (“ComEd”) is an Illinois Corporation engaged in the for-
profit production, generation, transmission and sale of electric power, with its principal offices located in 
Forestview, Cook County, Illinois.”  Compl. at 1.  ComEd is not another name for Exelon Corporation (“Exelon”).  
ComEd is a subsidiary of Exelon, and is a delivery utility that neither owns generation facilities nor produces 
electric energy.  The tariffs that govern ComEd’s relationship with its customers, including Complainant, are solely 
issued by ComEd, and not Exelon.  See ILL C.C. No. 10, passim.  Conversely, Exelon is not an Illinois utility, does 
not deliver power to ComEd customers, and has no retail tariffs on file with the Commission.  Exelon is not a party 
to any tariff or contract with Complainant, and the Complaint contains no allegations regarding Exelon other than 
the mistaken assertion that ComEd is Exelon.  Complainant has established no legal duty between Exelon and 
Complainant.  Complainant also incorrectly states that ComEd’s principal offices are located in “Forestview,” while 
ComEd’s corporate offices are actually located in Chicago.    
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III. COMPLAINANT’S LEGAL THEORIES 

Complainant alleges that ComEd was negligent and willfully defaulted.  Complainant 

recites a laundry list of conclusions of fact – alleging ComEd failed to:  

 monitor the level of electricity transmitted along ComEd’s electrical lines 
serving Complainant; 

 control the level of electricity transmitted along its electrical lines serving 
Complainant; 

 limit the amount of electricity transmitted by its electrical lines serving 
Complainant; 

 maintain the failsafe devices intended to prevent the surge of electricity 
conducted to Complainant’s equipment; 

 employ the use of circuit breakers or failsafe devices adequate to protect 
Complainant’s property from a surge level which it knew or should have 
known could occur;  

 determine the inadequacy of the failsafe equipment ComEd utilized to 
prevent a surge of electricity to Complainant’s equipment; and 

 install fuses sufficient to have prevented the surge of electricity from 
reaching Complainant’s equipment. 

Compl. at 3-4.  Complainant also broadly alleges ComEd knowingly failed to meet the same 

supposed duties.  Compl. at 5-6.  Complainant alleges those failures “directly and proximately” 

caused Complainant to incur $18,788.37 in equipment/repair damages.  Compl. at 6-8.   

Complainant does not, however, allege a single well-pled fact to support its conclusions.  

Indeed, the pleadings are glaringly absent of facts as to what “failsafe” devices or other steps 

ComEd has a duty to install or use that would have prevented the alleged surge and damage.  The 

allegations, while lengthy, are simply a variety of ways used to make the same conclusory 

allegation: that ComEd had and/or has a duty to prevent all surges.   



 

4 

IV. ARGUMENT 

As set forth in the Public Utilities Act (“PUA”) and ComEd’s tariff, there is no 

requirement that ComEd’s service be perfect and free from power surge(s) and/or interruption(s).  

See Sheffler v. Commonwealth Edison Co., 2011 IL 110166 (June 16, 2011) (“adequate, efficient 

and reliable service is not tantamount to infallible service.  Thus, temporary disruptions may 

occur without reducing ComEd’s service to a level less than adequate, efficient or reliable.”), 

citing Illinois Bell Switching Station Litigation, 161 Ill. 2d 233, 242 (1994); and see ILL. C. C. 

No. 10, 2nd Rev. Sheet No. 152; ILL. C. C. No. 10, 2nd Rev. Sheet No. 203.  ComEd’s tariff, 

adopted under the PUA, defines the details of its duty to provide electric service and 

Complainant’s own duty to protect its own electrical equipment from “unavoidable voltage 

fluctuations, surges and sags.”  Id.  Complainant does not, and cannot, allege that ComEd 

violated its obligations under its tariffs or the PUA, and Complainant provides no facts to support 

the allegation that ComEd failed to fulfill some illusory legal duty.  For the reasons set forth 

below, the Complaint must be dismissed.   

A. Complainant’s Claims are Barred by ComEd’s Tariffs 

Pursuant to Section 2-619 of the Code, a complaint is appropriately dismissed when the 

claims asserted are barred by an affirmative matter avoiding the legal effect of or defeating the 

claim.  735 ILCS 5/2-619(9).  Complainant’s claims fall squarely within the parameters of 

ComEd’s tariffs and are therefore barred. 

As a regulated public utility, ComEd’s duties are set forth in its tariff filed with the 

Commission.  ComEd’s tariff governs ComEd’s duties to customers and vice versa.  J. Meyer 

and Co., Inc. v. Illinois Bell Telephone, 88 Ill. App. 3d 53, 56 (2d Dist.1980); Illinois Bell 

Switching Station Lit., 161 Ill 2d at 242, aff’d by Sheffler, 2011 IL 110166.  A tariff describes the 

nature of the service, applicable rates and other charges, and terms and conditions of service.  
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220 ILCS 5/13-501; Adams v. Northern Ill. Gas Co., 211 Ill. 2d 32, 55 (2004).  Once the 

Commission approves a tariff, it is a law and has the force and effect of a statute.  See 220 ILCS 

5/9-102; Sheffler, 2011 IL 110166.  

Tariffs are also referred to as liability limitations.  This is because public utilities are 

regulated monopolies whose operations are subject to extensive restrictions, the requirements of 

uniform, nondiscriminatory rates, and the goal of universal service, achieved through the 

preservation of utility prices that virtually all customers can afford.  Sheffler, 2011 IL 110166, 

citing Adams, 211 Ill. 2d at 56-57; see In re Illinois Bell Switching Station Litigation, 161 Ill. 2d 

at 244.  The limited liability allows the utility to provide service at reasonable rates.  Sheffler, 

2011 IL 110166.  Such limitations have been consistently upheld by Illinois courts, the Illinois 

legislature, and the Commission for decades and have expressly been found not to contravene 

public policy.  See Id.; see also Adams, 211 Ill. 2d 32; Illinois Bell Switching Station Lit., 161 Ill. 

2d 233.  

Recognizing that service interruptions and other disruptions will occur, ComEd’s 

approved tariffs expressly limit its liability for service disruptions to instances of willful default 

or negligence.  ILL. C. C. No. 10, 2nd Rev. Sheet No. 152; ILL. C. C. No. 10, 2nd Rev. Sheet No. 

203.  They also limit the liability that can be imposed.  To prevail on an action for negligence, a 

complainant must establish that the defendant owed a duty of care, that the defendant breached 

that duty, and that the Complainant incurred injuries proximately caused by the breach.  Adams, 

211 Ill. 2d at 43.  These principles also apply to claims of willful default (Complainant’s second 

count). See In re Illinois bell Switching Station Lit., 161 Ill. 2d at 239-43.  Complainant fails both 

to establish a legal duty and to adequately plead a breach. 

1. Complainant Misstates ComEd’s Duties 
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Complainant misstates ComEd’s duties, which are established by the PUA and ComEd’s 

tariff.  Under the PUA, ComEd must provide service and facilities that are “adequate, efficient, 

reliable and environmentally safe and which, consistent with these obligations, constitute the 

least-cost means of meeting the utility’s service obligations.”  220 ILCS 5/8-401.  The PUA does 

not, however, specify that ComEd has any obligation to install unspecified “failsafe” devices or 

individual “fuses” on Complainant’s property, let alone any obligation to maintain or inspect 

such devices, as Complainant claims.  Compl. at 3-6.  Particularly where, as here, severe weather 

disturbances were occurring, changes in the voltage or other characteristics of service can occur.  

ComEd’s Commission-approved tariff expressly imposes the obligation to protect equipment 

against such events on the Complainant, not on ComEd:  

The retail customer is responsible for protecting its electrical equipment 
from unavoidable voltage fluctuations, surges and sags, and service 
interruptions to one or more phases that may occur in the provision of 
electrical service.  

Accordingly, such a provision bars any civil claims unless the Company is 
found to have acted negligently or to have willfully defaulted.   

ComEd Attachment A, ILL. C. C. No. 10, 2nd Rev. Sheet No. 152, emphasis added.   

The Complaint, in contrast, misstates ComEd’s service obligations and implies that 

ComEd has a general duty to “protect its equipment.”  Importantly, no act of negligence is 

alleged except ComEd’s so-called failure to meet a nonexistent duty to install, maintain, or 

inspect failsafe devices or fuses on Complainant’s property.  A party cannot breach a fictitious 

duty.  See Clifford v. Wharton Business Group, LLC, 353 Ill. App. 3d 34, 40 (1st Dist.) (2004).  

Although power surges can have unfortunate and sometimes damaging consequences, it is not 

ComEd’s obligation to insure customers’ equipment against them because the tremendous costs 

such an undertaking would impose are not reflected in ComEd’s rates, which are designed to 

provide adequate, efficient and least-cost service.  See Id; 220 ILCS 5/8-401. 
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2. Complainant Failed to Plead any Actionable “Breach”  

Even if Complainant could point to a recognizable duty, it has failed to allege facts 

showing how ComEd’s action or inaction was negligent or willful:  How did ComEd fail to 

monitor, control, or limit the level of electricity transmitted?  How could ComEd have known 

that a surge would occur? What equipment was not maintained and how should it have been 

maintained?  

Illinois is a fact pleading jurisdiction and the Complainant must allege facts sufficient to 

bring its claim within the scope of the cause of action asserted.  Turner v. Memorial Medical 

Center, 233 Ill. 2d 494 (2009).  The sole fact that forms the basis of Complainant’s entire 

Complaint is its allegation that “on two prior, separate occasions, one within days and another 

within weeks of February 2, 2011, ComEd’s agents and employees inspected and repaired 

ComEd’s power lines in the immediate vicinity of Heartland’s premises.”  Compl. at 2.  The 

alleged fact that ComEd “agents and employees” were seen in the “vicinity” of Heartland’s 

premises on two unidentified occasions before the surge is irrelevant and empty.  Complainant 

makes no claim that said “agents and employees” ever serviced, saw, or laid a finger on the 

equipment servicing Heartland – let alone that said agents or employees had a reason or 

obligation to.  ComEd services approximately 3.8 million customers over 90,000 miles of 

distribution lines.  To subject a utility to liability for any power surge, interruption or other 

electrical fluctuation because it occurs in the “vicinity” of a location a crew once visited would 

undoubtedly subject ComEd to astronomical liability – directly contravening the PUA mandate 

that a utility provide “efficient” and “least cost” service.  220 ILCS 5/8-401; see generally 

Sheffler, 2011 IL 110166.  
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B. The Damages Sought by Complainant are Otherwise Barred 

In the alternative, to the extent ComEd breached any unspecified or unpled “duty,” the 

tariff expressly limits recovery to a bill credit and bars recovery of consequential damages:    

A retail customer is entitled to a reduction in monthly billing charges for 
electric service equal to the applicable Customer Charge for any monthly 
billing period in which electric service to such retail customer is 
interrupted for a period of at least twelve (12) consecutive hours due to (a) 
a malfunction of Company equipment not caused by weather or the 
actions of a RES or an MSP; (b) an error by a Company employee or 
Company contractor; (c) an accident involving a Company employee or 
Company contractor; (d) damage to Company equipment caused by a 
Company employee or negligence; or (e) overloaded Company 
distribution equipment not caused by retail customer negligence.  If the 
duration of any such interruption resulting from any of the causes 
identified in items (a) through (e) is at least twenty-four (24) consecutive 
hours, or if there is more than one such interruption of at least twelve (12) 
consecutive hours in a monthly billing period, the retail customer is 
entitled to an additional reduction in monthly billing charges equal to the 
applicable Customer Charge for such billing period multiplied by the 
number of increments of twelve (12) consecutive hours. 

ComEd Attachment B, ILL. C. C. No. 10, 2nd Rev. Sheet No. 203, emphasis added.  The legal 

rationale for this rule mirrors that discussed above.  If utilities were liable for damages beyond 

such limitations, the costs of paying them would be borne by customers as a whole, driving rates 

to unreasonable levels.   

Complainant explicitly seeks monetary damages for equipment repairs.  Compl. at 6-7.  

Even if Complainant did or could state a claim that ComEd was negligent or willfully defaulted, 

the consequential damages it seeks are not recoverable pursuant to Tariff sheet No. 203 and must 

be rejected pursuant to 2-619 of the Code.  735 ILCS 5/2-619. 
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V. CONCLUSION 

For these reasons, ComEd respectfully requests that the Commission grant its Motion to 

Dismiss with Prejudice, Counts I and II be dismissed, and the Commission grant ComEd such 

further relief as it deems just and appropriate.   

Dated:  June 29, 2012. 
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