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On June 5, 2012, The People of the State of Illinois, by and through Lisa 

Madigan, Attorney General (“People” or “AG”) filed their Motion to Consolidate 

(“Motion”) the pending Commonwealth Edison (“ComEd” or “Company”) petition to 

determine the applicability of section 16-125(e) liability to summer storm damage, 

Docket 11-0588, with complaints which will be affected by the determination of this 

petition, Dockets 11-0537, 11-0580, 11-0780, and 11-0786, pursuant to section 200.600 

of the Illinois Commerce Commission (“Commission”) rules.  The Staff of the Illinois 

Commerce Commission (“Staff”) and ComEd responded to the Motion. The People reply 

as follows: 

I. REPLY TO COMED 

In its Response to the Motion, ComEd states that the allegations of the individual 

complaints demonstrate that the individualized issues are outside the scope of this 

proceeding. The People argue otherwise. The applicability of section 16-125(e) liability 

to summer storm damage will determine the outcome in all the proceedings the AG has 

moved to consolidate. In fact, ComEd has itself raised the issue of the waiver, and the 

proceedings have been postponed pending resolution of this issue. In McGrath v. 



Commonwealth Edison, ICC Docket 11-0780, ComEd attorney Mr. Mark L. Goldstein 

stated: 

“[T]he major problem that Mr. McGrath has is with the outage that occurred on 

June 22nd, 2011, where he lost certain foods that he was storing. That's all part of 

the storm waiver docket that is presently before the Commission. The 

Commission has, obviously, not determined that docket.”  

Transcript at 4-5 (Mar. 14, 2012).  

“If the Commission grants the storm waiver, obviously, we believe that Mr. 

McGrath will not prevail in his complaint.”  

Id. at 9. 

In other proceedings, the Administrative Law Judge has raised the waiver issue. In ICC 

Docket 11-0537, Administrative Law Judge Bonita Benn stated: 

“[T]he underlying complaint in this docket, the complainant is requesting some 

sort of monetary relief that might be involved or part of the waiver docket, which 

is Docket No. 11-0588.” 

Transcript at 8 (Mar. 5, 2012). 

In ICC Docket 11-0580, Administrative Law Judge Claudia Sainsot stated: 

“This matter was called to inform Mr. Davis of the existence of Docket No. 11-

0588, ComEd's latest storm damage waiver case. We are continuing this case until 

June.” 

Transcript at 25 (Mar. 7, 2012). 

In ICC Docket 11-0786, Administrative Law Judge Terrence Hilliard stated: 

 “[T]here is another case whose outcome may [a]ffect this case.” 

Transcript at 3-4 (Mar. 13, 2012). 

 Though the statements suggest that this current proceeding may affect the 

consumer complaint proceedings, in reality this current proceeding will affect the 

consumer complaint proceedings because if a waiver is allowed, ComEd will be entitled 

to rely on it to deny complainants any recovery for their storm related damages under 

Section 16-125. As Mr. Goldstein stated in 11-0780 above, the Commission’s actions in 

11-0588 will directly impact what ComEd pursues in the consumer complaints and their 



results. ICC Docket 11-0780, Transcript at 9 (Mar. 14, 2012). Because the outcome of 

this proceeding will determine the outcome of these consumer complaint proceedings and 

whether the complainants recover damages for their losses, these proceedings should be 

consolidated.  

II. REPLY TO STAFF 

Staff and the People agree that the Commission’s consolidation rule requires a 

common issue of law or fact to justify consolidation. Section 200.600 states: 

The Commission or Hearing Examiner may order two or more proceedings 

involving a similar question of law or fact to be consolidated where rights of the 

parties or the public interest will not be prejudiced by such procedure. The 

Commission or Hearing Examiner may order separate proceedings if issues 

cannot be conveniently disposed of with other issues in the proceeding, or if for 

any other reason severance of the parties is required. 

 

83 Ill. Adm. Code 200.600. 

Staff claims in its Response, however, that the proceedings the People seek to 

consolidate and this current proceeding do not contain a similar question of law or fact. 

Staff states that in Docket 11-0588, the Commission must first determine whether Section 

16-125(e) applies to each of the six storm events and that in the consumer complaints, the 

analysis “concerns only: (1) whether the customer is located in an affected area for which 

ComEd does not have a waiver; and (2) the amount of damages suffered by each 

individual consumer.”  Staff Response at 3. Based upon this articulation of the issues in 

this docket and the consumer complaints, Staff comes to the erroneous conclusion that 

the issues are different. This conclusion is erroneous because “whether the customer is 

located in an affected area for which ComEd does not have a waiver” is precisely a 

determination of “whether Section 16-125(e) applies to each of the six storm events”. 

Id. (emphasis added). Whether Section 16-125(e) applies to the Summer Storms is simply 



another way of saying whether ComEd will have a waiver or not. Therefore, Staff’s own 

articulation of the issues in its Response to the People’s Motion shows that the consumer 

complaint proceedings and this current proceeding do contain a similar question of law. 

With respect to this current proceeding, Staff also claims that it is not clear what 

information from the consumer complaints will be relevant.  Staff’s response trivializes 

the information from the consumer complaints dockets, stating that they contain 

“personal complaints about ComEd customer service representatives, the amount spent to 

replace an air conditioner and refrigerator, and the amount spent on food that spoiled 

during outages.” The People believe, however, that the information from the consumer 

complaints will provide important information in the waiver proceeding. Specifically, 

they will provide relevant information that will allow the Commission to make a fully 

informed decision about whether the damage was preventable by ComEd’s actions 

before, during, and after the outages. While the Staff focuses on the damages element of 

the individual complaints, other factual issues, such as how long the consumers were 

without service, the information they received and relied upon from ComEd, the 

circumstances of their outages, among other things, will provide important information to 

assist the Commission in assessing the condition of ComEd’s system, the conditions 

where outages were in fact experienced, and the speed of restoration efforts.  These 

individual complaints and experiences will provide relevant information that will allow 

the Commission to make a fully informed decision about the nature of the outages and 

damages experienced by customers and whether they were preventable. 

Staff goes on in its Response to state that the AG is not clear in whether it 

purports to represent the individuals in the consumer complaint dockets. In addition, Staff 



makes the gratuitous accusation that, “If the AG intends to present the consumer 

complainants as AG witnesses, its Motion is a clear and not entirely principled attempt to 

skirt the rules and the scheduling order in the case.” Staff Response at 6. The AG does 

not  represent these individuals. The AG is prohibited from representing individuals and 

the Motion was clear in seeking consolidation only so there was nothing in the AG’s 

Motion that warranted an accusation of bad faith. 

Staff also raises concern over departure from the testimonial schedule set on 

October 6, 2011. It should be clarified that the parties in the consumer complaints would 

not be appearing as witnesses for the AG. If there is a consolidation of proceedings, these 

parties will be appearing in their individual capacities. The existing schedule would only 

need to be modified to accommodate the parties who were not part of this proceeding 

when the schedule was created. The amount of time allowed for the plaintiffs to tell their 

story should not be enough to significantly affect the schedule. 

III. Proposal for Consolidation 

Other than the key issue of the applicability of section 16-125(e) liability to 

summer storm damage, all other issues raised in the consumer complaint proceedings 

could continue in their respective proceedings. Again, section 200.600 states: 

The Commission or Hearing Examiner may order two or more proceedings 

involving a similar question of law or fact to be consolidated where rights of the 

parties or the public interest will not be prejudiced by such procedure. The 

Commission or Hearing Examiner may order separate proceedings if issues 

cannot be conveniently disposed of with other issues in the proceeding, or if 

for any other reason severance of the parties is required. 

 

83 Ill. Adm. Code 200.600 (emphasis added). 

This language permits the Commission to consolidate only the issue of 

applicability of section 16-125(e) liability to summer storm damage, while ordering that 



the other issues continue in their separate proceedings. Not only would this allow for a 

full discussion of the waiver issue, but it will also lead to an efficient discussion of the 

waiver issue while allowing the complainants to participate in a docket that has the 

potential to determine the outcome of their claim. This should also allay the concern of 

both Staff and ComEd that consolidation of the proceedings could bog down this 

proceeding with individualized issues.  

WHEREFORE, for the reasons above, the People of the State of Illinois request 

that the Commission consolidate Dockets 11-0537, 11-0580, 11-0780, 11-0786, and 11-

0588.    
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