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I. INTRODUCTION AND SUMMARY 

 The record demonstrates that Atmos1 prudently procured gas supply for the 2006 

reconciliation period. The Company procured gas supply contracts through a 

competitive bidding process that complies with the Act and all Commission rules. It is 

undisputed that the Company selected the lowest conforming bids available in each of 

its five operating zones.  

 Staff’s Initial Brief (“Staff’s Brief”) makes certain criticisms of the Company’s RFP 

process. These criticisms rely on speculation, lack citations to the record, and are 

contrary to the record and the Act. Staff has also not demonstrated that a causal link 

exists between its criticisms and any real world effects. Without such a nexus, Staff has 

failed to rebut the Company’s strong demonstration of prudence. In addition, Staff’s 

positions ignore the impact that two catastrophic hurricanes in the Gulf of Mexico had 

on market pricing for the period in question. 

 The Commission and courts have long acknowledged that the prudence standard 

recognizes that reasonable minds can differ. The Company has presented a rational 

basis for its decisions in each of the areas of disagreement with Staff. Therefore, the 

Commission should reject both of the remaining contested adjustments proposed by 

Staff. Staff’s position also ignores the undisputed fact that the Company obtained the 

lowest pricing for 2005 and the second lowest pricing for 2006 of the Comparable 

Utilities. 

II. ARGUMENT 

A. Baseload Gas 
                                            
1 The parties agreed upon standardized definitions for this proceeding. A copy of those 
definitions is attached as Addendum A. Unless otherwise specified, capitalized terms are 
defined as set forth in Addendum A. 
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 Staff’s proposed adjustment relies on speculation and lacks citations to the 

record. The evidence in the record fully supports a finding that the Company prudently 

entered into the 2005 Contract and the 2006 Contract. The Company had appropriate 

and reasonable gas supply procurement procedures in place in compliance with all 

applicable law.2 The Company utilized these procedures and acted in accordance with 

the Act and Commission rules to select the lowest available bids.3 No one disputes this.  

 Staff makes certain minor criticisms of the Company’s RFP process, but does not 

identify any causal link between its criticisms and any real-world result. The prudence 

standard recognizes that reasonable minds can disagree on a course of action without 

resulting in a determination of imprudence.4 The Company’s reasonable disagreements 

with Staff’s minor criticisms are set forth below. 

a. Staff’s Suggestion that the Price Atmos Paid for gas 
Represented an Unreasonable Increase is Unsupported 
by the Record 

 Staff claims that the 2005 Contract and the 2006 Contract rate of ETX plus an 

Adder is an imprudent increase over the price paid by the Company for baseload gas in 

2004 (ETX Flat).5 Staff’s position is contrary to the record. Even Staff witness Rearden 

admitted he reached his conclusion that the Company paid too high a cost for baseload 

gas without providing any evidence of what a reasonable price increase would be. 6 

Staff admits that their proposed adjustment is based on a price that was not established 

                                            
2 Company Ex. 2.1. 
3 Company Ex. 2.0 at 6:109-112. 
4 Ill. Commerce Comm’n v. Ill. Power Co., Docket No. 03-0699 at 3 (Order, Sept. 26, 2006) 
(“The prudence standard recognizes that reasonable persons can have honest differences of 
opinion without the one or the other necessarily being ‘imprudent.’”). 
5 Staff Initial Brief at 6. 
6 Tr. at 81:16-19. 
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by the competitive market.7 Instead, Staff relies on the price obtained by Atmos in the 

previous year.8  

 There is no evidence to support a finding that the cost of gas should not have 

changed between 2004 and 2005. The availability of a price at one point in time does 

not mean that price will continue to be available in the future.9 Even Staff witness 

Rearden has admitted that, in general, he believes gas prices change over time.10 The 

gas marketplace was experiencing severe volatility during the period in question.11 Mr. 

Martin testified that at the time the RFPs were issued, the marketplace was in 

disarray.12  Specifically, Mr. Martin testified that Hurricane Katrina caused extensive 

damage to offshore gas platforms.13 Shortly thereafter, the Gulf of Mexico was again 

disrupted by Hurricane Rita.14 Staff’s assumption that FOM ETX flat was a reasonable 

price for the 2006 reconciliation period is unreasonable in light of the strong evidence 

presented by the Company that the marketplace was experiencing severe volatility, in 

large part as a result of two of the most catastrophic hurricanes in the history of the 

region. 

 Staff’s Brief claims that suppliers would have been able to buy gas ETX Flat.15 

Staff’s position ignores reality and is contrary to the record. Even Staff witness Rearden 

                                            
7 Staff Initial Brief at 16. 
8 Id. 
9 Company Ex. 3.0 at 13:257-363. 
10 Tr. at 82:4-6. 
11 Company Ex. 2.0 at 9:181-187. 
12 Id.; Tr. at 33:7-17. 
13 Tr. at 33:7-22. 
14 Id. 
15 Staff Initial Brief at 17. 
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admits that utilities commonly enter into contracts with suppliers with adjustments 

(adders or discounts) to the index price.16 This indicates that sellers are not always 

willing to supply gas at flat index prices. Mr. Martin explained that often which index and 

adder is used is not truly important other than as a means to compare market pricing.17 

Mr. Martin testified that it is necessary to take into account the basis differential when 

determining whether a particular index pricing is reasonable.18 Because of the volatility 

in the market place due to Hurricane Katrina and Hurricane Rita, forward prices for ETX 

were trading at a significant discount to Louisiana and NYMEX-based prices.19 Based 

on this marketplace knowledge, the Company determined that entering into a contract 

with a price of ETX plus the Adder was a prudent decision.20 

Staff states that the “relevant issue with respect to whether Atmos’ actions were 

prudent is what it did with respect to the options it had before it at the time it made the 

decision.”21 Yet, Staff’s proposed adjustment relies on a price that was not available in 

the marketplace to the Company.22 Nor was this price available to any other 

Comparable Utility.23 The Company selected the lowest bids available to it under its 

competitive bidding process.24 If ETX Flat had been available, the Company would have 

                                            
16 Tr. at 84:6-15. 
17 Company Ex. 2.0 at 9:172-180. 
18 Tr. at 60:21-61:7. 
19 Company Ex. 2.0 at 9:181-10:199. 
20 Id. 
21 Staff Initial Brief at 17. 
22 See Company Ex. 3.0 at 13:257-263. 
23 Company Ex. 4.0 at 20:406-410. 
24 See Company Initial Brief at § III.B; Id. at 5:87-91; Company Ex. 4.2; Company Ex. 4.3. 
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selected it.25 Staff’s adjustment attempts to unreasonably impose an ETX FOM baseline 

that was not available in the marketplace and that ignores the record evidence of the 

significant shift in the marketplace due to Hurricanes Katrina and Rita.   

Staff complains that Atmos only received one bid in 2005.26 However, all the 

protections of competitive bidding remained in place because AEM did not know it 

would be the only bidder.27 This is borne out by the fact that the price for baseload gas 

did not change in later RFPs. As previously discussed, the Company was aware that 

the price of the bid was higher than in prior years. The Company understood that the 

market was in disarray as a result of two major hurricanes causing extensive damage in 

the Gulf of Mexico.28 Additionally, Mr. Martin testified that the Company was familiar with 

the pricing generally available in the marketplace on TETCO as well as other pipes at 

the time the RFPs were made.29 Based on all of the foregoing facts, the Company had 

substantial reasons to find it prudent to enter into the 2005 Contract.  

The prudency of this decision was borne out through examination of the pricing 

paid by Comparable Utilities. The FOM prices paid by the Comparable Utilities ranged 

from a NYMEX flat to NYMEX minus $.21/Dth as well as a Gas Daily Texas Eastern M1 

plus $.10/Dth and an Inside FERC Henry Hub plus $.16.30 Despite the fact that the 2005 

Contract and the 2006 Contract had a higher Adder than the Comparable Utilities, the 

Company actually paid the lowest price of gas under the 2005 Contract and the second 

                                            
25 Company Ex. 3.0 at 13:257-258. 
26 Staff Initial Brief at 8.  
27 Id. at 6:120-123. 
28 Tr. at 33:1-34:5. 
29 Tr. at 58:7-13. 
30 Company Ex. 4.0 at 20:406-409. 
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lowest under the 2006 Contract.31 This highlights the need to focus on the index in 

addition to the adder. Although there is no Commission requirement to obtain the lowest 

pricing of all other utilities, the fact that the Company did demonstrates the pricing was 

reasonable.32 

b. The Evidence Demonstrates the Alternate Pricing 
Available in the Market was Higher than Atmos Paid 

 Staff’s Brief alleges that there is nothing else to set an alternate price on.33 This is 

untrue. As Mr. Martin testified, the Company can award a gas supply contract to AEM 

only if AEM submits the lowest bid.34 The Company Initial Brief explained that the fair 

market price is established by the market composed of willing buyers and sellers.35 For 

the 2006 reconciliation period, that fair market resulted from the RFP process 

undertaken by the Company to determine the least cost bid for gas supply in its five 

operating zones.36 AEM submitted the lowest bids for one of these operating zones, 

Harrisburg.37 For the operating zones in which a non-affiliate submitted the lowest bid, 

Staff is willing to accept the fair market price as established by the market.38 However, 

in the Harrisburg operating zone in which AEM submitted the lowest bid, Staff claims it 

is unable to determine the real fair market price.39 

                                            
31 See Company Ex. 4.5; Company Ex. 4.6. 
32 See  Company Ex. 4.0 at 22:460-466. 
33 Staff Initial Brief at 11. 
34 Company Ex. 4.0 at 22:442-443. 
35 Company Ex. 4.0 at 22:443-444; Company Initial Brief at 18-19. 
36 Id. at 22:444-446. 
37 Id. at 22:446-47. 
38 Id. at 22:447-449. 
39 Id. at 22:449-451.  
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The Comparable Utility pricing data presents an additional basis for determining 

an alternate price. As previously discussed, Atmos paid the lowest price of gas under 

the 2005 Contract and the second lowest under the 2006 Contract.40 Although Atmos is 

not required to obtain the lowest pricing of all other utilities, the fact that Atmos did is 

another basis for determining that the pricing was reasonable.41 The evidence in the 

record demonstrates that not only was there an alternate price, but that the alternate 

price was significantly higher than the price paid by the Company for gas as indicated 

by prices actually paid by other utilities and the rejected bid that was actually submitted 

in the RFP.   

c. Staff’s Criticisms of Atmos’ RFP Procedures are Without 
Merit 

Staff’s Brief opines that the Company’s actions “reduced the number of 

interested bidders over time.”42 Staff’s view is incorrect and contrary to the record. The 

evidence in record demonstrates that the number of bids received by the Company did 

not decrease over time. As previously noted, the Company received more bids in the 

2006 RFP (three) than it did in the 2003 RFP (two) and the 2004 RFP (one).43 Yet Staff 

considers the price obtained by the 2004 RFP to be prudent and alleges that the price 

obtained by the 2006 RFP is imprudent.44 

                                            
40 See Company Ex. 4.5; Company Ex. 4.6. 
41 See  Company Ex. 4.0 at 22:460-466. 
42 Staff Initial Brief at 8. 
43 Company Initial Brief at 19-20. Company Ex. 4.0 at 6:115-120; See Staff Ex. 3.0 at 7:137-
8:140. 
44 Staff Ex. 3.0 at 5:73-79. 
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Staff appears to operate under a mistaken assumption that Atmos removed 

entities from its RFP mailing list for not bidding in one year.45 Staff’s Brief noted that the 

Company’s RFP letter stated that if suppliers “elect not to bid in the current RFP that 

they should advise the Company that they are not submitting a proposal but would like 

to stay on the Supplier List for future RFP’s.  Otherwise, they will be removed from the 

active Supplier List for that specific system.”46  However, the Company did not actually 

remove potential bidders for not bidding in one year.47 As Mr. Martin testified, the 

Company only eliminated entities on the mailing list that had never bid and also failed to 

state their interest in ever doing so.48 The Company’s RFP process merely removed the 

entities that expressed no interest in bidding.49  Suppliers with even a marginal or 

potential interest would have confirmed to the Company their desire to remain on the list 

and receive further RFPs.50  

There is no evidence to suggest that using a negative option rather than an 

affirmative option (particularly where there were no automatic deletions of any bidder) 

would have had an effect on the number of bids received.51 Even Staff witness Rearden 

admits that it is unknowable whether more bids would have been received if the 

Company used an affirmative option instead of a negative option.52 

                                            
45 Staff Initial Brief at 9. 
46 Id. 
47 Company Ex. 4.0 at 6:104-114. 
48 Id. 
49 Id. 
50 Id. 
51 Company ex. 3.0 at 11:222-223. 
52 Id. at 9:180-182. 
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Staff’s Brief complains that the Company “might have generated more bids for 

service to Harrisburg by accepting bids for less than total supply.”53  There is no 

evidence in the record to support this assertion. The Company discussed that accepting 

bids for less than total supply is risky because if bidders are not required to bid the MDQ 

the system actually requires, Atmos is more likely to end up in a situation where the bids 

do not meet the supply.54 This would have likely resulted in higher prices or the 

potentially disastrous situation where suppliers declined to bid on the lower quantities.55 

Mr. Martin testified the Company believed bidders will be less likely to bid or bid a 

higher price on RFPs with open-ended terms than with specific terms.56 The Company 

solicited RFPs for full system requirements because the Company believed this will 

yield better pricing through economies of scale than through piecemeal solicitation.57 

Based on the factors considered by the Company, the evidence in the record 

demonstrates it was reasonable for the Company to solicit bids for full system 

requirements. Certainly there is no record evidence that the Commission could rely on 

to adopt a rule against soliciting RFPs for full system requirements. 

d. The Record Fully Supports a Finding that Relying on 
Delivered Service was Prudent 

 Staff’s Brief complains that the Company’s customers suffered from the 

Company’s lack of transportation capacity.58 Staff provides no citation to the record for 

this speculation, nor any evidence of the “harm” suffered by ratepayers. In fact, the 
                                            
53 Staff Brief at 11. 
54 Company Ex. 4.0 at 19-387-409. 
55 Id. 
56 Id. 
57 Id. at 19:400-409. 
58 Staff Initial Brief at 8-9. 
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Company demonstrated that the decision to rely on delivered service actually saved the 

customers money over time.59 Atmos filed a comparison between the supplier demand 

charges from November 2003 through December 2006 to the demand charges the 

Company would have paid to hold the same necessary pipeline capacity on TETCO.60 

This analysis showed a savings in excess of one million dollars over this limited period 

of time.61 

 Staff’s Brief does not really dispute that the Company did in fact save money 

over time, although Staff does point out that it is difficult to ascertain the amounts with a 

good degree of certainty.62 Staff’s Brief speculates as to three reasons why the 

Company’s calculation of the demand savings may not be proper.63 First, Staff opines 

that the Company’s comparison may not mirror the options it had in 2003 because 

Atmos’ portfolio changed over the years.64 However, the calculations made by the 

Company accounted for portfolio changes because the calculations were based on its 

daily capacity needs compared with its actual demand charges for the period in 

question.65 Second, Staff suggests that Atmos would have had to allocate costs, and 

that there may be several ways costs could have been allocated.66 Staff complains that 

there is not an easy and direct comparison between what AEM charged as demand 

                                            
59 Company Ex. 4.0 at 10:184-200; Company Ex. 4.1. 
60 Id. 
61 Id. 
62 Staff Initial Brief at 13-15. 
63 Staff Initial Brief at 13-15. 
64 Staff Initial Brief at 13. 
65 See Company Ex. 4.1 
66 Staff Initial Brief at 14. 
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charges and what Atmos would have paid in transportation capacity charges.67 As 

previously mentioned, the Company based its calculation of TETCO charges for Illinois 

based on daily capacity needs (which have not been challenged) for each relevant year 

analyzed.68 While Staff has suggested there may be alternative allocation 

methodologies, Staff has not alleged that an allocation methodology based on the daily 

capacity needed by Illinois customers would be unreasonable. And at a more 

fundamental level, Staff has not alleged that using a different methodology would have 

actually cost more – Staff’s allegation is mostly that the savings could be different 

(higher or lower) than the million dollars over time. Finally, Staff suggests that the value 

of transportation capacity may be greater than the cost.69 Staff speculates that the 

capacity releases may have generated returns to AEM that could have been used to 

compensate ratepayers.70 Staff has provided no citation to the record for this assertion, 

nor has Staff presented any evidence of the amounts (if any) of these returns. 

 Staff opines that “a disallowance may be justified even if transferring the capacity 

saved money ‘over time’ (which is not specified), but increased costs for 2006.”71 Staff is 

incorrect that the period of time is not specified; the Company noted the period of the 

analysis was November 2003 through December 2006, and Mr. Martin testified that he 

believed there would be similar savings both prior to and after that period.72 The 

Company pointed out in its Initial Brief that the Commission has previously suggested 

                                            
67 Staff Initial Brief at 14. 
68 See Company Ex. 4.1. 
69 Staff Initial Brief at 14. 
70 Id. 
71 Staff Brief at 12. 
72 Company Ex. 4.0 at 10:184-200; Company Ex. 4.1. 
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that evidence of net savings over multiple years may not result in an adjustment in a 

year involving higher costs.73 Staff is attempting to cherry pick by asking the 

Commission to consider the costs of one year without acknowledging any potential 

benefits over time.74  

In addition, Staff incorrectly assumes there is a cherry to pick.75 As previously 

discussed, the Company’s cost of gas was among the lowest of the Comparable Utilities 

and Staff has no basis to allege the price of gas was too high.76 There is no record 

evidence indicating that there was any increased cost in 2006 due to obtaining delivered 

service rather than owning transportation capacity. 

 Further, Staff’s argument incorrectly assumes that the Company must 

demonstrate that it actually saved money. Although the Company has demonstrated 

that customers in fact saved money over time, under the prudence standard the 

Company must only demonstrate that it was reasonable to believe that ratepayers could 

save money by relying on delivered service at the time the decision was made.77 Staff 

has not presented evidence challenging the reasonableness of the Company’s belief. In 

fact, Staff witness Rearden testified that neither delivered service nor transportation 

capacity is always the least cost.78 The prudence standard recognizes that reasonable 

                                            
73 See Ill. Commerce Comm’n v.  Ill. Power Co., Docket No. 01-0701 at 7 (Order, Feb. 19, 2004) 
(noting that had the utility presented evidence of net savings, the result may have been 
different); Company Initial Brief at 23. 
74 Company Ex. 3.0 at 8:161-168. 
75 See Id. 
76 See Company Ex. 4.5; 4.6. 
77 See Illinois Commerce Comm’n v. Ill. Power Co. 245 Ill. App. 3d 367 (Ill. App. 1993) (standard 
of care is what a reasonable person would be expected to exercise under similar circumstances 
at the time the decision was made); Company Ex. 4.1 (demonstration of savings). 
78 Staff Ex. 4.0 at 4:80-81. 
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minds can disagree, and that more than one course of action given any particular set of 

facts may be prudent.79 Since neither delivered service nor transport capacity is clearly 

better, the Company’s (or more particularly, its predecessor’s) decision to rely on 

delivered service cannot be found imprudent, especially when the Company showed 

that there would be reason to believe that it would be less expensive than maintaining 

its own pipeline capacity.80 

e. No Evidence in Record to Support a Causal Relationship 
Between the TETCO Capacity Transfer and a Price 
Increase 

 By Staff’s own admission there is no evidence of a causal relationship between 

the previous decade’s capacity release and a price change had been demonstrated.81 In 

fact, the Commission has found the prices the Company has paid for gas to be 

reasonable in the decade leading up to the 2005 Contract.82 That lack of a causal 

connection alone should be sufficient to end the discussion on this issue.  

 Staff speculates the evidence would have to point out “that Atmos realizes that 

fewer marketers are bidding on Harrisburg business, because Atmos does not have 

transportation to that location, and, as a result, AEM should bid a very high price to reap 

large profits.”83 This speculation relies on an incorrect assumption that there were fewer 

marketers bidding on the Company’s Harrisburg business. As previously discussed, the 

Company received more bids in the 2006 RFP (three) than it did in the 2003 RFP (two) 

                                            
79 Ill. Commerce Comm’n v. Ill. Power Co., Docket No. 03-0699 at 3 (Order, Sept. 26, 2006) 
(“The prudence standard recognizes that reasonable persons can have honest differences of 
opinion without the one or the other necessarily being ‘imprudent.’”). 
80 Company Ex. 4.0 at 8:162-9:167. 
81 Staff Ex. 4.0 at 8:162; Staff Initial Brief at 11. 
82 Company Ex. 3.0 at 8:147-153. 
83 Staff Initial Brief at 11. 
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and the 2004 RFP (one).84 Likewise, the assumption that a “very high price” was bid is 

also incorrect. AEM had no knowledge of the number of bidders, and therefore could 

not bid a very high price as suggested by Staff because the bidding entity would risk 

losing the contract.85 Moreover, what Staff considers to be a “very high price” was 

actually the lowest among Comparable Utilities for the 2005 Contract and the second 

lowest under the 2006 Contract.86 

 Staff claims that “most LDCs have the option to purchase gas, but don’t have to 

rely on it” and mentions Northern Illinois Gas Company (“Nicor”) and The Gas Light and 

Coke Company (“Peoples Gas”) as examples.  Staff’s comparison to Nicor and Peoples 

Gas is inappropriate for at least two reasons. First, the Chicago hub is vastly different 

market than rural downstate Illinois. Chicago is served by several pipelines, while 

Harrisburg is served by one pipeline, TETCO. Even Staff acknowledges the Chicago 

city gate is a well served market.87 Second, Peoples Gas (approximately 819,000 

customers) and Nicor (approximately 2.2 million customers) dwarf the Company’s 

Illinois customer base of approximately 24,000. Mr. Martin testified cost savings from 

delivered service can be anticipated because suppliers who serve multiple utilities can 

use that capacity more efficiently than a single utility.88 Utilities that are so 

disproportionately larger than Atmos may not need to rely on third parties to take 

advantage of economies of scale. 

                                            
84 Company Initial Brief at 19-20. Company Ex. 4.0 at 6:115-120; See Staff Ex. 3.0 at 7:137-
8:140. 
85 Id. at 9:175 
86 Company Ex. 4.5-4.6. 
87 Staff Initial Brief at 12. 
88 Company Ex. 3.0 at 6:122-125. 
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 Staff claims that the Company may have granted AEM profit opportunities by 

consolidating transportation contracts in AEM’s hands.89 There is no evidence in the 

record to support Staff’s speculation on the intent of United Cities’ capacity release. The 

evidence in the record is consistent with a desire to release all transportation capacity 

(regardless of which entity receives the capacity) and instead take delivered service. As 

discussed in Atmos’ Initial Brief, more than fourteen years ago, before Atmos was 

operating in Illinois, its predecessor, United Cities, held four TETCO firm transportation 

and storage contracts.90 At the time, Woodward Marketing, L.L.C. (“Woodward”) was 

controlled by J.D Woodward, with a minority interest held by United Cities.91 In 1996, 

United Cities made a decision to release its transportation capacity and instead take 

delivered service.92 Starting in September 1996, two of the transportation contracts were 

terminated and Woodward did not obtain this released capacity.93 Woodward did obtain 

the interstate pipeline capacity released by United Cities to TETCO under the other two 

contracts.94 Later, Atmos acquired United Cities.95 Eventually, Atmos indirectly acquired 

Woodward as a wholly owned subsidiary which became AEM.96  

 Staff’s Brief asserts that it noted “in its Docket No. 05-0738 testimony that 

Atmos/United Cities neither applied for permission to the Commission to transfer the 

capacity as an affiliate transaction nor had it approved.” Staff provides no citation for 
                                            
89 Staff Initial Brief at 13. 
90 Company Ex. 4.0 at 11:215-217. 
91 Company Ex. 3.0 at 7:141-144. 
92 Company Ex. 4.0 at 11:220-221. 
93 Id. at 11: 217-218. 
94 Id. at 11:218-222. 
95 Company Ex. 3.0 at 7:139-146. 
96 Id. 



17 
 

this assertion and more importantly, the testimony from Docket No. 05-0738 has not 

been admitted into evidence in this proceeding. Commission Rule 200.650 requires in 

pertinent part that “[w]here any portion of the record in any other proceeding is 

admissible for any purpose and is offered in evidence, an accurate copy of such portion 

shall be presented for the record in the form of an exhibit.”97 Staff has not offered any 

evidence in this proceeding on this issue from Docket No. 05-0738, and Staff’s reliance 

on such testimony in this Docket is inappropriate and in violation of Commission rules. 

Moreover, the record in Docket 05-0738 does not support an assertion that no 

permission for the transfer of capacity was sought. 98 In that docket, Mr. Martin testified 

that the Company did not know whether approval was obtained because it was difficult 

to reconstruct what occurred fourteen years ago.99 In any event, Mr. Martin further noted 

that there may have been numerous reasons why approval may not have been 

needed.100  

 Staff’s Brief states that “Dr. Rearden’s testimony is ‘necessarily uninformed’, 

because the Commission and its Staff were never informed of the decision at the time it 

occurred.”101 This is incorrect. Mr. Martin testified that United Cities informed the 

Commission of the decrease in capacity that it held on TETCO.102 It is unclear how Dr. 

Rearden can testify regarding conversations that occurred six years before he was 

                                            
97 83 Ill. Adm. Code 200.650. 
98 Docket No. 05-0738, Surrebuttal Testimony at 15:325-17:365. 
99 Id.  
100 Id.  
101 Staff Initial Brief at 14.  
102 Company Ex. 4.0 at 11:204-207. 
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employed by the Commission.103 Mr. Martin also testified that that is unlikely Staff was 

completely unaware of the capacity reduction because Staff reviewed the gas 

procurement contracts each year and understood the Company was receiving delivered 

service from suppliers for over a decade prior to period at issue in this proceeding.104  

 As discussed in Atmos’ Initial Brief, Staff asks the Commission to review the 

prudency of a decision made fourteen years ago by a company that no longer exists 

through personnel that cannot be called to testify, without presenting a shred of 

evidence of a causal relationship between the capacity release and a price increase.105 

It is unclear how the Commission could conduct a fair review of that decision. In light of 

the lack of evidence of a causal relationship, the Commission should decline to consider 

the 1996 capacity release in this docket. 

f. The Record Demonstrates that Atmos did not have an 
Incentive to Favor its Affiliate 

Staff alleges that “Atmos has an obvious incentive to buy gas from its affiliate at 

above market prices.”106 Staff relies on incorrect speculation and has provided no 

citation to the record for this claim. There is no evidence in the record that suggests the 

Company favored its affiliate. Mr. Martin testified that more often than not, AEM did not 

win the contract for the Harrisburg operating zone.107 Mr. Martin testified that Atmos 

takes its public responsibilities as a utility very seriously.108 It is a stretch under any 

circumstances to suggest that the Company would have an incentive to risk its 
                                            
103 See  Staff Ex. 3.0 at 1:13-14 (joined Commission in 2002). 
104 Company Ex. 4.0 at 208-214. 
105 Company Ex. 3.0 at 9:169-174; Company Initial Brief at 26. 
106 Staff Initial Brief at 11. 
107 Company Ex. 4.0 at 24:496-499. 
108 Id. at 24:500-501. 
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reputation and the significant regulatory and financial repercussions from unfairly 

favoring its affiliate.109 To suggest that Atmos would have an incentive to run those risks 

in order to get a gas supply contract to serve less than one half of one percent of the 

Company’s three million customers, particularly where the contract is at prices that are 

lower than those paid by other utilities on the same pipeline, is a severe 

misunderstanding of the Company’s business.110 Staff inappropriately asks the 

Commission to leap to a conclusion that Atmos had an incentive to favor its affiliate 

without offering even a scintilla of evidence to support its position.  

Staff’s Brief opines that “if AEM had instead bid index plus 75¢ or index plus 

$1.00, it is unclear whether Atmos would have accepted that bid as well.”111 Staff’s 

argument is baseless speculation that is contrary to the record.  Staff’s argument 

assumes, without any evidence, that Atmos would accept the lowest bids received 

without any further analysis. This is incorrect. As discussed, Atmos’ RFP analysis took 

into consideration Atmos’ knowledge of the market at the time the RFP was entered 

into. 112 Staff claims that Atmos is allowing AEM to set the price. This is false. As 

discussed, the Company can award a gas supply contract to AEM only if AEM submits 

the lowest bid. 

g. The Comparable Utilities data is not Impermissible 
Hindsight Review 

Staff’s Brief complains that “Mr. Martin attempts to use this [Comparable Utilities] 

data impermissibly by bolstering the prudency of Atmos decision making with a 

                                            
109 Id. at 24:501-503. 
110 Id. at 24:503-25:507 
111 Staff Initial Brief at 11. 
112 Company Ex. 2.0 at 9:181-10:193. 
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hindsight comparison of other utilities’ prices.”113 Staff misunderstands the prohibition on 

the use of hindsight review. The Illinois Supreme Court has noted that the purpose of 

the hindsight prohibition is to avoid placing an additional burden on utilities.114 As 

discussed in the Atmos’ Initial Brief, no one is advocating a test whereby the ability to 

recover what it paid for gas would require that utility to prove that, for example, it paid a 

below-average price per dekatherm.115 That would be too stringent and unfair a test. 

However, it does not make sense for the Commission to deny recovery to a utility that 

would actually have passed that test. 

Staff’s argument also ignores that it was Staff who first raised the issue of 

comparing the Company’s costs to the Comparable Utilities. Atmos’ Initial Brief noted 

that in Docket 05-0738, Staff testified in the Company’s 2005 PGA proceeding that 

Atmos paid a high price for gas and alleged that Comparable Utilities paid a far lower 

price.116 The Company believed that Staff’s characterization was inconsistent with the 

Company’s knowledge of the gas market. Accordingly, Atmos obtained the actual 

pricing data from Staff through a data request.117 The Company’s analysis of the data 

showed that Staff had misunderstood the data and in fact Atmos paid the lowest of the 

comparable utilities under the 2005 Contract and the second lowest under the 2006 

                                            
113 Staff Initial Brief at 15. 
114 Business and Professional People for the Public Interest v. Ill. Commerce Comm’n, 146 Ill. 
2d 175, 209 (1991). 
115 Company Initial Brief at 28. 
116 Id. at 27-28; Tr. at 46:13-22; See Ill. Commerce Comm’n v. Atmos Energy Corp., Docket No. 
05-0738, Exhibit 2.0 at 35:729-734.  
117 Tr. at 47:4-15. 
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Contract.118 Staff’s reliance on Comparable Utility data in the 2005 PGA docket 

suggests that Staff views this type of information as useful and relevant. 

1. Atmos had General Knowledge of the Pricing Available 

Staff complains that the Company could not have examined the Comparable 

Utility data at the time purchasing decisions were made.119 However, the Company 

pointed out that it was familiar with the pricing generally available in the marketplace on 

TETCO as well as other pipelines at the time the RFPs were made.120 Mr. Martin 

testified that the Company determined it was a prudent decision to enter into the 2005 

Contract and the 2006 Contract based on its knowledge of the market.121 This means 

that even if the exact pricing data of the Comparable Utilities was not known at the time 

the RFP was made, the Company was generally aware of the pricing available at the 

time and based its decision on this knowledge. The actual data provided later confirms 

the Company’s view. 

2. Non-prudence Uses 

Staff takes an unnecessarily limited view by incorrectly assuming the 

Comparable Utility data does not have additional uses beyond determining prudency. 

The Company noted that Staff appears to believe utilities should be able to obtain gas 

at a flat index price.122 However, the Company has presented evidence that the cost of 

gas may be lower under a gas supply contract that sets pricing based on an index and 

                                            
118 Id. at 46:18-22; Company Ex. 4.5-4.6. 
119 Staff Initial Brief at 15. 
120 Tr. at 58:7-13; Company Initial Brief at 28-29. 
121 Company Ex. 2.0 at 9:181-10:193. 
122 Staff Ex. 3.0 at 5:73-78; Id. at 11:218-221; Tr. at 83:22-84:5; Company Initial Brief at 29-30 
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an adder.123 Due to changing market conditions, no particular index is always better 

priced than another; therefore, it is necessary to consider basis differential between 

indices when comparing market pricing.124 The Company considers understanding basis 

differentials to be a basic principle of the marketplace, and illustrated this principle 

through an example that in the context of banking that an interest rate of Prime minus 

1% may not be favorable over an interest rate of Libor plus 2%.125 The pricing data of 

the Comparable Utilities in this instance is another illustration of this principle – most of 

the Comparable Utilities had adjustments to their indices. 

Additionally, the Commission could use the Comparable Utilities pricing data as a 

way to show that, regardless of the prudency of the Company’s entering into the 2005 

Contract and the 2006 Contract (which has been amply demonstrated), there was no 

harm to ratepayers that resulted from either contract. The Comparable Utility data is 

particularly relevant in light of Staff’s allegations that there is a lack of alternate pricing 

data to compare with the 2005 Contract and the 2006 Contract.126 Staff has suggested 

using the price of FOM ETX from a prior year’s contract as a baseline.127 The fact that 

no Comparable Utility was able to obtain Staff’s recommended baseline pricing is a 

relevant way to demonstrate that Staff’s baseline was unavailable.128  

h. Summary 

                                            
123 Company Ex. 2.0 at 9:172-180. 
124 Id. 
125 Id. 
126 See Staff Ex. 4.0 at 10:206-217.  
127 Id.  
128 See Company Ex. 4.0 at 20:412-415. 
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 Staff’s proposed adjustment to the price of baseload gas lacks evidentiary 

support. Additionally, Staff has not identified any causal link between its criticisms and 

any real-world result. Without such a link, Staff has failed to rebut the Company’s 

demonstration of prudence that Atmos established through using reasonable 

procurement procedures and selecting the lowest bids available. The prudence 

standard recognizes that reasonable minds can disagree on a course of action without 

resulting in a determination of imprudence.129 The Company presented a reasonable 

basis for each area of disagreement. 

B. Peaking 

 Staff complains that Atmos “relied on the outcome of the bundled contract bids to 

justify the overpriced peaking service.”130 Staff’s opinion that the Company should not 

have bundled the contract bids is speculation. Atmos has noted that the Commission 

recognizes that reasonable minds can differ, and the Company had a reasonable basis 

for believing bundling the system requirements would result in a lower overall price.131 

As previously discussed, the Company believed RFPs for full system requirements 

could yield better pricing through economies of scale than through piecemeal 

solicitation.132 

                                            
129 Ill. Commerce Comm’n v. Ill. Power Co., Docket No. 03-0699 at 3 (Order, Sept. 26, 2006) 
(“The prudence standard recognizes that reasonable persons can have honest differences of 
opinion without the one or the other necessarily being ‘imprudent.’”). 
130 Staff Initial Brief at 17. 
131 See Ill. Commerce Comm’n v. Ill. Power Co., Docket No. 03-0699 at 3 (Order, Sept. 26, 
2006) (“The prudence standard recognizes that reasonable persons can have honest 
differences of opinion without the one or the other necessarily being ‘imprudent.’”); Company 
Ex. 4.0 at 19:387-20:409. 
132 Company Ex. 4.0. at 19:400-409. 
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 As with the other provisions in the 2005 Contract and the 2006 Contract, the 

terms of the peaking service were obtained through the Company’s competitive bidding 

process in accordance with the Act and the Commission’s rules.133 The Company 

analyzed the bids it received and selected the bid it believed to represent the lowest bid 

as a whole.134 For the 2006 RFP, the other qualifying bidder priced its peaking service 

somewhat lower than AEM.135 The Company took this into consideration when 

evaluating the bids, but the difference was not significant enough to make the overall 

contract more favorable to the Company.136 As a whole, the AEM offer was better.137 No 

party disputes this. 

 Staff complains that Atmos cannot independently generate a value for the 

peaking service since Atmos did not put the service out for bid separately from the 

baseload and incremental service.138 There is no evidence in the record to support Staff 

witness Rearden’s speculation that the Company should have issued RFPs for its 

system requirements in a piecemeal fashion. Nor has Staff cited to any precedent 

requiring piecemeal solicitation. As much as the Company would like to pay lower prices 

for any service, it will never be able to obtain any service for free.139 Even Staff admits 

that the peaking service had value.140 Further, Staff witness Rearden’s proposed 

adjustment is contrary to prior Commission precedent. In Docket No. 94-0040, the 
                                            
133 Company Ex. 2.0 at 15:316-318. 
134 Id. at 15:318-320. 
135 Company Ex. 3.0 at 14:290-295. 
136 Id. 
137 Id. 
138 Staff Initial Brief at 18. 
139 Company Ex. 4.0 at 23:475-478. 
140 Staff Ex. 4.0 at 11:224; Staff Initial Brief at 18. 



25 
 

Commission held that only a portion of cost in excess of the amount deemed prudent 

should be disallowed, rather than disallowing all costs.141 The Commission’s rationale 

behind this decision was a concern that disallowing all costs could create an incentive 

for utilities to not undertake activities that are beneficial to customers.142 In this docket, 

the Company reasonably believed that ratepayers would save money through the use of 

a bundled bid. The belief was borne out by the fact that Atmos had the lowest price of 

gas among Comparable Utilities under the 2005 Contract and the second lowest under 

the 2006 Contract.143 Certainly the Commission could not find that bidders would, in 

response to an unbundled RFP for peaking service, submit bids for free service. 

Accordingly, Staff’s proposed adjustment should be rejected. 

III. CONCLUSION 

 The evidence in the record fully supports a finding that Atmos prudently procured 

its gas supply. The Company followed a competitive bidding process that complied with 

the Act and the Commission’s rules, and the Company selected the lowest bids 

available to it. Further, the price Atmos paid for gas was reasonable and competitive. 

 As discussed, Staff has not rebutted the Company’s evidentiary presentation that 

it prudently procured its gas supply. Staff’s proposed adjustments lack record support 

and unreasonably seek to prevent recovery of costs from the utility whose costs were 

among the lowest of the Comparable Utilities. In light of the law and facts set forth 

above and in the Company’s Initial Brief, the Commission should reject the arguments 
                                            
141 Ill. Commerce Comm’n v. Cent.Ill. Light Co., Docket No. 94-0040 (Order, Dec. 12, 1994). 
142 See Id. (“refusing to place at least a portion of CILCO's investment into rate base would likely 
cause companies who discover dangerous situation to put off renewal even longer and to 
attempt to continue repairing the system even when that approach is, perhaps, not the most 
economical solution.”). 
143 Company Ex. 4.5; Company Ex. 4.6. 
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of Staff. Accordingly, the Company respectfully requests that the Commission find 

Atmos prudently purchased gas for the 2006 reconciliation period and to reject Staff’s 

proposed adjustments, with the exception of the accounting adjustments discussed in 

Section II of the Company’s Initial Brief.  
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