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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 
 Illinois Commerce Commission   )  
On Its Own Motion     )  

) ICC Docket No. 11-0671  
Adoption of 83 Ill. Adm. Code 596.  ) 
 

REPLY TO BRIEFS ON EXCEPTIONS 
OF THE ILLINOIS COMMERCE COMISSION 

 
 NOW COMES the Staff of the Illinois Commerce Commission (“Staff”) by 

and through its undersigned counsel, and, pursuant to 200.830 of the 

Commissions Rules of Practice, 83 Ill. Adm. Code 200.830, hereby submits as its 

Reply to Briefs on Exceptions in the above-captioned proceeding: 

I. Response to the Ameren Illinois Company 

 In its Initial Comments, the Ameren Illinois Company (Ameren) proposed a 

revision to the rule that provides as follows: 

Section 596.170 Removal of Inspection Information from 
Commission Web site  
 
A person may file a petition to remove inspection information 
previously posted to the Commission’s web site to the extent that 
the inspection information is not accurate, incorrect, confidential, or 
proprietary. 
 
Ameren Initial Comments, Ex. A at 2 

The Proposed Order rejected this amendment, finding that: 

The Commission declines to adopt the proposed language offered 
by Ameren. The Commission believes Ameren’s proposed 
language concerning the removal of inspection information on the 
basis that it is deemed inaccurate or incorrect will have a chilling 
affect on the inspection and reporting process. Moreover, the 
information that will be posted will consist of Staff’s reports of its 
inspections of pipeline operators’ facilities, procedures, and 
compliance history. As such, the reports are essentially summaries 
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of Staff’s observations during the course of its inspections and do 
not constitute Commission conclusions any more than other Staff 
reports, testimony or briefs constitute Commission conclusions or 
findings. The Commission also notes that there are already 
procedures in place to permit jurisdictional entities to request the 
removal of confidential or proprietary information. Additionally, 
Section 596.30 provides for such a request in the event confidential 
and proprietary information is inadvertently made public. 
Accordingly, the Commission declines to adopt the language 
proffered by Ameren. 
 
Proposed Order at 7 
 

 Ameren urges the Commission to overrule the Proposed Order’s 

conclusion, arguing that: 

The purpose of Secretary LaHood’s initiative, the impetus of this 
rulemaking proceeding, is to make inspection information available 
for public inspection. Ameren Illinois’ proposed language addition in 
Exhibit A does not deviate from the Secretary’s goals.  
 
In the Staff Reports of the Commission, dated August 23, 2011, 
which is attached to the Order dated October 5, 2011, it was 
acknowledged by the Staff that “Section 5-108 of the Act [220 ILCS 
5/5-108] prohibits any officer or employee of the Commission from 
divulging any fact or information coming to their knowledge in 
connection with these inspections – except as may be authorized 
either by the Commission or a circuit court.” See the Order dated 
October 5, 2011. While Staff acknowledges the risks which it faces 
with respect to inspection information, Staff fails to account for the 
legal duty imposed upon persons from the utilities which are linked 
to the relevant inspections. Section 5-107 of the Public Utilities Act 
(the “Act”) provides, in part: 
 

Any person who shall willfully make any false entry in 
the accounts, or in any record or memoranda or by 
any other means or device falsify the record of any 
such account, record or memoranda, or who shall 
willfully neglect or fail to make full, true, and correct 
entries in such accounts, records, or memoranda of 
all facts in transactions appertaining to the business 
of the public utility, or shall keep any accounts or 
record other than those prescribed or approved by the 
Commission, shall be guilty of a Class A 
misdemeanor. 220 ILCS 5/5-107. 
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Given that a utility has a duty to prevent the willful dissemination of 
false records and reports, it follows the utility should have the right 
upon petition to ask such information removed in order to prevent 
the inference of wrongdoing under Section 5-107 of the Act.  
 
There is also the potential that simple error may result in inaccurate 
information being posted to the Commission’s website, or some 
report or other material is errantly attributed to the wrong utility 
operator. It seems logical that interested members of the public 
would be seeking accurate information to review when accessing 
the Commission’s website. Accordingly, providing the safeguards 
suggested by Ameren Illinois in Exhibit A does not detract from the 
Secretary’s initiative. In fact, the proposed modifications in Exhibit A 
serve the public good by assuring that the public receives thorough 
information which is accurate, correct, and of a nature which can be 
relied upon. 
 

Finally, it should be noted the Company is not asking that the 
material not the subject of a confidentiality ruling be removed 
entirely from public review by virtue of its proposed exception, but 
rather that information or material that is simply incorrect be subject 
to removal from the Commission’s website upon the grant of a 
petition by the Commission. 
 
Ameren Brief on Exceptions at 1-3 
 

 Ameren’s position bears no scrutiny. Ameren begins with the proposition 

that Section 5-108 of the Public Utilities Act, 220 ILCS 5/5-108 prohibits 

unauthorized disclosure by Commission employees of information obtained in the 

course of inspections – scarcely a controversial one – and takes two cognitive 

leaps. First, it argues that Section 5-107 imposes: “a duty to prevent the willful 

dissemination of false records and reports[.]” Ameren Brief on Exceptions at 2. It 

is difficult to see how Ameren reaches the conclusion that Section 5-107 does 

any such thing. Section 5-107 prohibits, as its plain text unambiguously states, 

the willful filing of false information in books of account or other corporate 

records. The “dissemination” of such information, especially by third parties, is 

clearly not prohibited by Section 5-107. Thus, since the company has no duty to 
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prevent the dissemination of such information, by its own rationale, it has no right 

to have such information removed. 

 As to the question of simple error, and especially: “some report or other 

material [being] errantly attributed to the wrong utility operator[,]” the Staff 

considers this to be a very remote contingency. Staff is indeed unaware of any 

instance where it has improperly identified an operator in a report or related 

document. Ameren is, in other words, grasping at the smallest and flimsiest of 

straws.  

 The Proposed Order correctly identified the flaw in Ameren’s proposal: 

that it “will have a chilling affect on the inspection and reporting process.” As full 

disclosure of reliable inspection information is precisely what Secretary LaHood’s 

initiative, and the proposed rule, are intended to accomplish, Ameren’s proposal 

should be dismissed out of hand. 

 
II. Response to the Citizens Utility Board 

 The Citizens Utility Board (CUB) urges the Commission to include the 

term: “or provided to the Commission by any person regarding pipeline leaks, lost 

gas, or unaccounted for gas” to Staff’s proposed definition of “Inspection 

information”. CUB Initial Comments at 4-5; CUB Reply Comments at 3-5. The 

Proposed Order properly declined to adopt this provision, determining that: 

  [T]he Commission declines to adopt CUB’s … proposal to add 
information provided by any person regarding gas pipeline leaks, 
lost gas, and unaccounted for gas to Staff’s proposed definition. 
While the Commission believes Staff’s proposed definition should 
be inclusive, the language proffered by CUB is unnecessary and 
beyond the scope of the proposed rule. The Commission notes that 
information concerning pipeline leaks, lost gas, or unaccounted for 
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gas should be included in Staff’s reports to the extent that Staff 
obtains such information in connection with Gas Pipeline Safety 
Program inspections of jurisdictional entities. Any additional 
information beyond information obtained during the course of 
Staff’s inspections or other activities performed is beyond the scope 
of the proposed rule. Additionally, the Commission is concerned 
that CUB’s proposed language could lead to the dissemination of 
inaccurate information since the information it proposes to include 
can be reported to the Commission by any person. 
Proposed Order at 10 
 

CUB takes exception to this finding. CUB Brief on Exceptions at 3-5. It 

argues that: (1) the proposed revision is “necessary”, because Illinois purportedly 

was ranked sixth-highest among the states in terms of volume of natural gas lost 

and unaccounted for in 2010, CUB Brief on Exceptions at 1-2; (2) the information 

in question: “is not ‘publicly available’ in the sense that it is not posted on the 

Commission’s website and accessing it physically requires significant costs[,]” Id. 

at 2; (3) that the CUB proposal is not beyond the scope of the proposed rule 

because: “Staff recommends making available to the public ‘information 

contained’ in certain inspection reports – as opposed to making the reports 

themselves publicly available[,]” Id.; and (4) that the Proposed Order’s finding 

that CUB’s proposal might result in inaccurate information being posted on the 

website is improper because(a) no party objected; and (b) CUB now proposes 

that any reference to information posted on the website by “any person” would be 

accompanied by the identity of that person, including “Anonymous” if applicable, 

thereby putatively: “obviating any concerns that the public would mistakenly rely 

on inaccurate information.” Id.  
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 As to CUB’s first point, CUB appears to suggest that Illinois’ allegedly 

relatively high volume of natural gas lost and unaccounted for somehow compels 

the conclusion that Illinois’ gas pipelines are less safe. This, however, does not 

take into account the fact that Illinois has substantial gas pipeline mileage, 

compared to other states of similar size. As Staff noted in its Initial Comments, 

Illinois has within its boundaries 70,302 miles of natural gas pipelines; by 

contrast, Pennsylvania and New York, states of approximately equal geographic 

size but greater population, have 57,744 and 52,585 miles of gas pipelines 

respectively within their borders. Staff initial Comments at 2-3. In short, CUB has 

failed to show any nexus between relatively high levels of natural gas lost or 

unaccounted for, and a lesser degree of pipeline safety. Illinois’ pipelines may 

well have a lower level of natural gas lost or unaccounted for; CUB has failed to 

show that it does not, nor does CUB appear to have considered the question.  

 If CUB’s first argument is defective, its second is absolutely 

counterfactual, and can be rebutted as follows: 

http://phmsa.dot.gov/portal/site/PHMSA/menuitem.ebdc7a8a7e39f2e55cf203105
0248a0c/?vgnextoid=a872dfa122a1d110VgnVCM1000009ed07898RCRD&vgne
xtchannel=3430fb649a2dc110VgnVCM1000009ed07898RCRD&vgnextfmt=print 
 

By clicking on this web address (accessed on June 20, 2012) and downloading 

Zip files linked on the right-hand side of the page, the information which CUB 

fears will require imposition of “significant costs” can be downloaded, needless to 

say for free.  

 CUB’s third argument warrants scarcely more consideration. Staff 

observes that it had always intended to include the reports, rather than some sort 

http://phmsa.dot.gov/portal/site/PHMSA/menuitem.ebdc7a8a7e39f2e55cf2031050248a0c/?vgnextoid=a872dfa122a1d110VgnVCM1000009ed07898RCRD&vgnextchannel=3430fb649a2dc110VgnVCM1000009ed07898RCRD&vgnextfmt=print
http://phmsa.dot.gov/portal/site/PHMSA/menuitem.ebdc7a8a7e39f2e55cf2031050248a0c/?vgnextoid=a872dfa122a1d110VgnVCM1000009ed07898RCRD&vgnextchannel=3430fb649a2dc110VgnVCM1000009ed07898RCRD&vgnextfmt=print
http://phmsa.dot.gov/portal/site/PHMSA/menuitem.ebdc7a8a7e39f2e55cf2031050248a0c/?vgnextoid=a872dfa122a1d110VgnVCM1000009ed07898RCRD&vgnextchannel=3430fb649a2dc110VgnVCM1000009ed07898RCRD&vgnextfmt=print
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of abstract. However, Staff has included a provision in its own exceptions to the 

Proposed Order’s language that should dispel any misconceptions.  Specifically, 

Staff has recommended inclusion of language that calls for inclusion of: “any 

evaluation and associated evaluation documentation of such inspections or other 

activity by any agent or employee of the Commission,” Staff Brief on Exceptions 

at 2, which should make Staff’s position abundantly clear. 

 CUB’s fourth argument is particularly lacking in merit. In essence, CUB 

argues that, since no party argued that inaccurate information might be placed in 

the website if “any person”, including “any [anonymous] person” could place 

information there, the ALJ had no business raising the matter. This is far from the 

case; the proposition that anonymous postings might be unreliable is self-

evident, and it is well within the authority of a finder of fact to draw such 

reasonable inferences based on facts of record. See, e.g., Casey v. Burns, 7 Ill. 

App 2d 316, 322-23; 129 N.E. 2d 440; 1955 Ill. App. Lexis 458 (2nd Dist. 1955). In 

any case, CUB has now had the opportunity to comment on the matter, and has 

done so, albeit unavailingly. 

 Equally unavailing is CUB’s assertion that revealing the identity – or non-

identity, since CUB itself recognizes that anonymous “information,” to use the 

term loosely, might be posted – of the person posting information on the ICC 

website somehow cures the problem. In essence, what CUB suggests is that, 

instead of relying on accurate information in the form of Staff reports and related 

documents, based on actual inspections and audits conducted by trained pipeline 

safety professionals, the public will somehow be better off having access to 
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extremely dubious information, if its origins are properly identified (or determined 

to be unidentifiable). This proposition is nonsensical, and will almost certainly 

attract everyone with an obscure grievance regarding natural gas, and access to 

a computer, to the Commission’s website. One merely has to imagine the 

“Comments” section at a hypothetical http://blogspot.IHateTheGasComany.net, 

and the result of CUB’s ill-thought-out proposal can be envisioned.  

WHEREFORE, Staff of the Illinois Commerce Commission respectfully 

requests that its recommendations be adopted in their entirety consistent with the 

arguments set forth herein. 

       Respectfully submitted, 
 
       ___________________________ 
       Matthew L. Harvey 
       Counsel for the Staff of the 
       Illinois Commerce Commission 

Illinois Commerce Commission 
Office of General Counsel 
160 North LaSalle Street 
Suite C-800 
Chicago, Illinois  60601 

       (312) 793-2877 
 
June 25, 2012 
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