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OF THE ILLINOIS COMMERCE COMMISSION 

 
 
 
 
 

Staff of the Illinois Commerce Commission (“Staff”), by and through its counsel, 

pursuant to Section 200.800 of the Rules of Practice (83 Ill. Adm. Code 200.800) of the 

Illinois Commerce Commission (“Commission”), respectfully submits its Reply Brief in 

the above-captioned matter. 

 

I. INTRODUCTION 

Staff’s Initial Brief was filed and served on all the parties1 on May 31, 2012.  

Commonwealth Edison Company (“ComEd” or “Company”) was the only other party to 

file an Initial Brief in this matter.  Most of the issues raised in ComEd’s Initial Brief were 

                                            
1 The other parties filing appearances in this matter other than Staff and ComEd were the People of State 

of Illinois by Lisa Madigan, Attorney General for the State of Illinois (“AG”) and the Citizens Utility Board 
(“CUB”). 
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addressed in Staff’s Initial Brief.  Staff’s Reply Brief responds to all the main arguments, 

both uncontested and contested, raised by the Company in its Initial Brief.  With respect 

to the only contested issue in this matter, Staff witness Tolsdorf’s AIP Incentive 

Compensation Adjustment, the Company seeks the recovery of costs which are non 

incremental energy efficiency (“EE”) expenses and therefore not eligible for recovery 

through Rider EDA.  Staff’s arguments in response to the Company’s Initial Brief on this 

issue and others are set forth below. Failure to address a specific issue in this Reply 

Brief does not constitute a change of position from the Staff Initial Brief. 

 

II. ARGUMENT 

A. Uncontested Issues 

1. Staff Witness Hinman’s Recommendations 

a. Comparison of Energy Efficiency (“EE”) Budgeted vs Actual 
Expenditures  

In its Initial Brief, Staff recommended that the Commission order the Company to: 

(1) provide in its Annual Rider EDA Report a comparison of its EE Plan Year budgets 

versus actual EE expenditures by program-level2 and portfolio-level3 cost categories 

consistent with that presented in its energy efficiency Plan approved by the 

Commission; (2) consistently and accurately classify, track, and report EE expenditures 

in its Rider EDA Annual Report by cost categories consistent with those proposed in the 

Company’s energy efficiency Plan; (3) provide invoices and supporting documentation 

                                            
2 The program-level cost categories include program incentive costs, administrative costs, 
marketing costs, and implementation costs.  (ComEd EE Plan 1, Appendix A at A-11, A-13; 
Staff Ex. 2.1 at 6, 8). 

3 Some of the portfolio-level cost categories consist of R&D, Market Research, Legal, Tracking 
System, Labor (non-program specific), and M&V (Evaluation).  (See, ComEd’s DRR-Staff JLH 
3.09 SUPP_Attach 4; Staff Ex. 2.1 at 41). 
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for any requested cost category by EE program and it should substantiate that these 

expenses were reasonably and prudently incurred in future Rider EDA reconciliation 

proceedings; and (4) include in its direct testimony in Rider EDA reconciliation 

proceedings justification for significant shifts in expenditures in comparison to those 

forecasted in its approved energy efficiency Plan. (Staff IB, pp. 7-8) 

The Company, in its Initial Brief, agreed to provide in its next Rider EDA Annual 

Report, a report showing a comparison of the EE Plan Year budgets versus actual EE 

expenditures by program-level and portfolio-level cost categories consistent with those 

articulated in ComEd EE plans, “in a form that is substantially similar to the one [Staff] 

requests” allowing ComEd the flexibility “to identify the most appropriate individual cost 

category or categories for the various expenses, especially in cases where an expense 

cannot be clearly define by one cost category, but rather goes across two or more 

categories.” (ComEd IB, pp. 6-7)  ComEd goes on to argue that it must retain flexibility 

to identify the most appropriate individual cost category or categories and indicates that 

Staff did not take issue with that clarification. (Id.) 

The Company is correct that Staff does not take issue with the clarification the 

Company makes with respect to providing in its Annual Rider EDA Report a comparison 

of its EE Plan Year budgets versus actual EE expenditures by program-level and 

portfolio-level cost categories consistent with that presented in its EE Plan approved by 

the Commission. 

The Company’s Initial Brief did not address items (2), (3) and (4) listed above, 

therefore, Staff continues to assume, subject to a review of the Company’s Reply Brief 

that the Company does not take issue with those recommendations as well. 

Given the above, these four items all appear to still be uncontested. 
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b. Courtesy filing of Independent Evaluation Reports in Rider 
EDA Reconciliation Proceedings 

In its Initial Brief, Staff recommended that the Commission order the Company to 

file the independent evaluation reports completed pursuant to Section 8-103(f)(7) of the 

Public Utilities Act (“Act”) in the Rider EDA reconciliation dockets. (Staff IB, p. 9) 

The Company, in its Initial Brief, agreed to file the report in the Rider EDA 

reconciliation docket as a courtesy to Staff and for informational purposes only. (ComEd 

IB, p. 7) 

Given the above, this issue appears to be uncontested. 

 

c. Quarterly Reports to be filed in Original Closed Plan 
Dockets 

In its Initial Brief, Staff recommended that the Commission order the Company to 

file quarterly status reports it provides to the Stakeholder Advisory Group regarding the 

implementation of its energy efficiency portfolio with the Commission in the closed 

energy efficiency Plan docket to which the quarterly status report relates. (Staff IB, p. 

10) 

The Company, in its Initial Brief, agreed to file the reports as a courtesy to Staff 

and for informational purposes only. (ComEd IB, p. 7) 

Given the above, this issue appears to be uncontested. 

 



Docket No. 10-0537 
Staff Reply Brief 

 

5 

2. Staff Witness Tolsdorf’s Recommendations 

a. Recalculated Revenue Adjustment (Withdrawn by Staff) 

In its Initial Brief, Staff addressed the direct testimony of Staff witness Tolsdorf 

wherein he recommended an adjustment to restate the revenue generated through 

Rider EDA based upon the number of billed kWh which he then withdrew in his rebuttal 

testimony. (Staff IB, p. 10; Staff Ex. 1.0, p. 5)  

The Company, in its Initial Brief, addressed this issue as well and noted that 

there is nothing for the Commission to address regarding this issue. (ComEd IB, p. 8) 

Given the above, this issue is uncontested. 

 

b. Expenditure for Alcoholic Beverage (Unopposed by ComEd) 

In its Initial Brief, Staff discussed the direct testimony of Staff witness Tolsdorf 

who noted something unusual came to his attention concerning an invoice submitted by 

the Company in response to Staff data requests with respect to the Company’s Rider 

EDA charges.  Mr. Tolsdorf noted that there was a purchase of an alcoholic beverage 

for $6 on an airline trip that was charged to Rider EDA.  While the amount was 

miniscule, Mr. Tolsdorf testified that it is not reasonable for ratepayers to pay for 

alcoholic beverages for ComEd employees. (Staff Ex. 1.0, pp. 7-8; Staff IB, pp. 10-11)  

The Company, in its Initial Brief, stated consistent with Company witness 

Brandt’s testimony that in order to narrow issues in this case ComEd would remove the 

cost of the alcoholic beverage from the costs recovered through Rider EDA. (Company 

IB, p. 8) 

In the Company’s Draft Order, the Company included the following statement in 

the Commission Analysis and Conclusions section: “The Commission approves the 
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agreement reached between ComEd and Staff with respect to this issue.” (ComEd Draft 

Order, p. 12)  This statement by the Company seems to imply that there is a written or 

verbal “agreement” between Staff and the Company regarding the alcoholic beverage 

the Company charged to Rider EDA which is not the case.  Staff’s position was and still 

is that “it is unreasonable to expect customers to pay for alcoholic beverages for ComEd 

employees.” (Staff Ex. 1.0, pp. 7-8)  The Company in response to Staff’s testimony, in 

order to narrow issues in the case, “agreed to remove a travel expense for an alcoholic 

beverage of $6 from the costs recovered through Rider EDA in this reconciliation 

docket. Brandt Reb., ComEd Ex. 3.0, 6:117-21” (ComEd IB, p. 8)  Clearly, Staff took a 

position which the Company does not agree with but agreed to not contest in order to 

narrow issues in this matter.  However, there is no separate verbal or written agreement 

between Staff and the Company on this issue.  Therefore, the Company’s Commission 

Analysis and Conclusion’s language on this issue set forth in its Draft Order could be 

misleading and should not be adopted by the Commission.  While Staff’s adjustment is 

not contested by the Company and should be adopted by the Commission, Staff defers 

to the Commission on the language it believes is most appropriate for the Commission 

Analysis and Conclusions section of its Final Order on this issue. 

Given the above, this issue is uncontested. 

 

B. Contested Issue 

1. Staff Witness Tolsdorf’s AIP Incentive Compensation Adjustment 

Based upon a review of the Initial Briefs filed in this matter, Staff and the 

Company are both in agreement that the only contested issue in this proceeding is the 

Company’s effort to recover through its Rider EDA incentive compensation costs paid 
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under its Annual Incentive Plan (“AIP”) to incremental employees. (Staff IB, p. 11; 

ComEd IB, p. 1)  While the Company agrees with Staff that only incremental costs 

associated with measures approved pursuant to its Energy Efficiency and Demand 

Response Plan are recoverable through Rider EDA (ComEd IB, p. 4), the Company 

seeks to recover non-incremental costs through the rider. (Staff IB, p. 14)  As Staff 

discussed in its Initial Brief, the AIP paid to incremental employees are non incremental 

costs since the AIP is not tailored to the EE programs approved under the Energy 

Efficiency and Demand Response Plan approved by the Commission. (Staff IB, p. 12)  

In addition, since the AIP is not tailored to the EE measures recoverable under Rider 

EDA, the Company was unable to show the necessary benefit to ratepayers due the 

payment of AIP. (Id.)  The customer benefit standard which must be met for AIP to be 

recoverable has been applied to ComEd as far back as ComEd’s 2001 rate case, 

Docket No. 01-0423 and was applied most recently in ComEd’s 2010 rate case, Docket 

No 10-0467. (Id, p. 13) 

While ComEd claims that the AIP is tailored to its incremental EE employees 

efforts (ComEd IB, p. 2), the facts do not support its claim.  The evidence in the record 

shows that ComEd’s AIP for 2010 is barely related to those incremental EE employees’ 

efforts and for 2009 ComEd’s AIP has no relationship4.  Eighty-five percent of the goal 

weights in the AIP Plan have nothing to do with energy efficiency let alone the EE 

activities and programs approved in ComEd’s EE Plan.  For the remaining 15% in 2009 

                                            
4 For Plan Year 2 and its twelve month (June 1, 2009 through May 31, 2010 (Tr., May 10, 2012, 
p. 72)) reconciliation period at issue in this proceeding, seven months of the reconciliation 
period were covered by the 2009 AIP.  The remaining five months were covered by the 2010 
AIP. (Staff Cross Ex. 2 (The 2010 AIP shows a date of March 2010 on each page of the plan 
and Staff’s understanding is that AIP is paid out at the end of the calendar year therefore the 
2010 AIP is used to calculate the payout for all of calendar year 2010 and the 2009 AIP was 
used to calculate the payout for all of calendar year 2009))  
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none of the goal weights related to EE and for 2010 only two out of thirteen (i.e. 

approximately 2%) of the incentive comp measures related to EE generally. (Staff IB, p. 

15)  For 2010, the remaining eleven incentive comp measures related to employees’ 

efforts for such things as Underground Cable Program work, Substation Transformer 

Maintenance work and Vegetation Management for Distribution and Transmission work, 

all of which are activities that EE employees do not do and are activities that are not 

incremental activities under Rider EDA. (Staff IB, p. 15) 

One argument which the Company makes to support its claim that AIP is tailored 

to its incremental EE employees’ efforts concerns the AIP’s individual performance 

multiplier (“IPM”).  With respect to the Company’s argument that the IPM is tailored to 

the AIP paid to incremental EE employees, the Company argues that because EE 

employees are evaluated based upon their own individual performance and personal 

contribution to the EE team, the AIP is tailored to incremental EE employees. (ComEd 

IB, p. 15)  The Company’s argument should be rejected for a number of reasons.  First, 

the argument is circular.  Second, as the Company set forth in its Initial Brief and is set 

forth in the 2010 AIP, the annual performance review process determines the 

employees’ IPM. (ComEd Ex. 4.1, p. 6)  Under the annual performance review 

employees are graded “A, B+, B, B-, and C.” (Id.)  However, no where in the 2009 AIP 

nor in the 2010 AIP does it state the standard applied to individual incremental EE 

employees in order for those EE employees to achieve grades of A, B+, B, B- and C in 

their annual review.  While the Company in its Initial Brief talks about “specific energy 

efficiency-related criteria” and “EE-related goals” (ComEd IB, p. 15), it never identifies 

what they are.  As a result, the Company fails to identify in its 2009 and 2010 AIPs the 

IPM standard which incremental EE employees must achieve that would result in a 
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direct benefit being provided to ratepayers.  Simply paying incentive compensation to 

incremental EE employees who the Company believes are vital to and necessary to 

achieving goals under Section 8-103 of the Act (ComEd IB, p. 16) is too tenuous to be 

the standard on which the Commission can base the recovery through rates of these 

incentive compensation costs.  The Company must show a direct benefit to ratepayers 

(“… both the Act and Illinois case law clearly reflect the direct customer benefit standard 

was an appropriate standard for the Commission to apply in this case. See 

Commonwealth Edison Co., 398 Ill. App. 3d at 519” (People Ex. Rel. Madigan v. Ill. 

Commerce Comm’n, Lexis 2011 IL App (1st) 100654, p. 35 (Fifth Division, September 

30, 2011)) due to the payment of incremental incentive compensation to incremental EE 

employees and the Company has failed to do so. (Staff IB, pp. 12-13)  Also with respect 

to customer benefits, it is misleading for the Company to suggest in its Draft Order that 

Staff “has already concluded that the AIP benefits customers.” (ComEd Draft Order, p. 

14) First, Staff witness Tolsdorf never testified that the AIP incentive compensation paid 

to incremental EE employees benefits customers.  And second, the AIP analysis 

conducted in Docket 10-0467 was not conducted in the context of EE employees.  The 

Company’s position suffers from a fatal flaw in that it ignores the requirement of Rider 

EDA that only incremental EE costs are allowed to be recovered through the rider (“… 

an Energy Efficiency and Demand Response Adjustment (EDA) is computed by the 

Company each year to recover all incremental Costs incurred by the Company in 

association with Energy Efficiency and Demand Response Measures in accordance 

with the Illinois Commerce Commission (ICC) Order in Docket No. 07-0540 entered 

February 6, 2008.” (ILL. C. C. No. 10, Original Sheet No. 2455)(emphasis added) and 

                                            
5 At the request of Staff counsel, the Administrative Law Judge (“ALJ”) took administrative notice 
(continued…) 
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pursuant to Section 8-103, the costs  recovered through Rider EDA have to be related 

to activities and programs approved in the Company’s energy efficiency Plan. (“… A 

utility providing approved energy efficiency and demand response measures in the 

State shall be permitted to recover costs of those measures through an automatic 

adjustment clause tariff filed with and approved by the Commission.” (220 ILCS 5/8-103 

(e))(emphasis added); Staff IB, p. 11) 

The Company, in its Initial Brief, addresses the Commission’s final order in 

Docket No. 10-0570. (ComEd IB, pp. 2, 9 and 14)  In Docket No. 10-0570, the Company 

sought approval from the Commission of its 2011 – 2013 Energy Efficiency and 

Demand Response Plan. (Order, December 21, 2010, Docket No. 10-0570, p. 73)  Staff 

witness Tolsdorf’s point in discussing the Commission’s order in Docket No. 10-0570 in 

his testimony was not to argue there was a new evidentiary showing being imposed on 

the Company (ComEd IB, p. 14), but to point out that the Commission has a long 

standing consistent approach to incentive compensation cost recovery in that a utility 

must show a benefit to ratepayers in order to recover the costs. (Staff IB, p. 13)  That 

standard as Staff discussed in its Initial Brief goes back at least as far as ComEd’s 2001 

rate case, Docket No. 01-0423. (Id.) It was not something newly established in Docket 

No. 10-0570 as the Company suggests in its Initial Brief. (ComEd IB, p. 14) 

                                                                                                                                             
(continued from previous page) 

of Rider EDA. (Tr., May 10, 2012 at 44)  The copy of Rider EDA provided to the ALJ at the 
hearing included 1st Revised Sheet No. 245 and 1st Revised Sheet No. 246, however those 
revised sheets did not become effective until June 11, 2010.  The tariff sheets in effect during 
the reconciliation period of June 1, 2009 through May 31, 2010 were Original Sheet Nos. 245 
and 246 both of which had an effective date of January 15, 2009.  While the language quoted 
above is the same in Original Sheet No. 245 and 1st Revised Sheet No. 245, the record should 
be accurate on this point and Staff apologizes for any confusion it may have caused. 
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Finally, in an attempt to attack Staff’s proposed $262,929 incentive compensation 

adjustment to Rider EDA, the Company argues that Staff’s disallowance is in error. 

(ComEd IB, p.1)  In footnote 1, the Company: (1) more than seven months after Staff 

witness Tolsdorf’s direct testimony was filed, (2) after it filed a motion to strike Staff 

witness Hinman’s testimony, and (3) after it filed rebuttal and surrebuttal testimony, now 

claims that Staff has an error in its disallowance calculation.  The Company claims in its 

Initial Brief that “only approximately $96,000 of incentive compensation expense was 

charged through Rider EDA during Plan Year 2. Staff Cross Ex. 3; ComEd Cross Ex. 1”. 

(Id.)  The Company’s argument is illogical and raises many questions.  Rider EDA is the 

automatic adjustment clause tariff established by Section 8-103(e) of the Act through 

which ComEd is permitted to recover prudent and reasonably incurred costs of its EE 

measures. (220 ILCS 5/8-103(e))  If ComEd did not recover the costs through Rider 

EDA, ComEd offers no explanation as to where it recovered those costs.  One of the 

purposes of Rider EDA was to track the incremental costs incurred by ComEd so that 

the costs were not ignored or hidden in test year revenue requirements when 

determining whether the spending screens under Section 8-103(d) of the Act were met.  

The projected incremental costs to be recovered through Rider EDA are set by the 

Company equal to the spending screens. (Order, February 6, 2008, Docket No. 07-

0540, p. 24)  If all the incremental costs are not flowing through Rider EDA, then how 

can the Commission be assured that the Act’s spending screens were complied with by 

ComEd? 

The burden of proof is on ComEd not Staff to demonstrate that ComEd’s Rider 

EDA charges for the recovery of its incremental EE costs are just and reasonable.  

Pursuant to Section 8-103 of the Act, ComEd is allowed to only “recover cost for 
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reasonably and prudently incurred expenses for energy efficiency and demand 

response measures.”  (220 ILCS 5/8-103(a))  Section 9-201(c) provides that when the 

“Commission enters upon a hearing concerning the propriety of any proposed rate or 

other charge, …In such hearing, the burden of proof to establish the justness and 

reasonableness of the proposed rates or other charges … shall be upon the utility.” (220 

ILCS 5/9-201(c))  ComEd has failed to meet its burden of proof.  ComEd has had more 

than enough time and opportunities to bring forward supporting evidence that it did not 

recover all of the incentive compensation costs paid to its incremental EE employees 

through Rider EDA.  Instead, the Company waits seven months after Staff filed its direct 

testimony and two months after Staff filed its rebuttal testimony to claim through an 

unverified and unsupported data request response that it did not recover all of its 

incentive compensation paid to incremental EE employees through Rider EDA and 

therefore Staff’s adjustment is in error.  The Company’s argument should be 

disregarded.   

 

2. Final Reconciliation [Appendix A] 

As discussed in Staff’s Initial Brief, Rider EDA requires an annual reconciliation 

of the revenues accrued through the application of the applicable EDA charge with the 

incremental costs incurred for the reconciliation period.  Appendix A (ICC Staff Ex. 3.0, 

Schedule 3.1) which was previously attached to Staff’s Initial Brief provides such a 

reconciliation beginning with the Company’s proposed revenues and expenses, Staff’s 

adjustment for incentive compensation costs, and the resulting revenues and expenses 

proposed by Staff.  Staff’s adjustment results in a Program Year 2 Ordered 
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Reconciliation Factor of $262,929 to be refunded in ComEd’s first Rider EDA filing 

following the Final Order in this docket and should be approved by the Commission. 

 Staff requests that Appendix A from its initial brief be an appendix to the 

Commission’s final order in this matter. 

III. CONCLUSION 

Staff respectfully requests that the Illinois Commerce Commission approve 

Staff’s recommendations in this docket. 

 

       Respectfully submitted, 
 
 
 
       ___________________________ 
 JOHN C. FEELEY 
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