
 

 

STATE OF ILLINOIS  

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 
 
Petition to determine the applicability of Section 
16-125(e) liability to events caused by the 
Summer 2011 storm systems. 

: 
: 
: 
: 
: 

 
No. 11-0588 

COMMONWEALTH EDISON COMPANY’S RESPONSE  
TO THE ATTORNEY GENERAL’S MOTION TO CONSOLIDATE  

DOCKET NOS. 11-0537, 11-0580, 11-0780, 11-0786, AND 11-0588 

Commonwealth Edison Company (“ComEd”) objects to the Motion (“Motion”) filed by 

the Illinois Attorney General (“AG”) to consolidate this Section 16-125 waiver proceeding with 

four individual complaint cases – Docket Nos. 11-0537, 11-0580, 11-0780, and 11-0786.  The 

Motion seeks to consolidate dockets that are dissimilar in nature and at very different stages 

procedurally, and to mix the issues of statutory construction and waiver at issue here with 

individual complaints raising many claims that have nothing to do with either the Summer 2011 

Storm Systems or Section 16-125 damage liability.  The Motion also distorts the law of 

consolidation, arguing that only “a common issue” is required, when these many dissimilarities 

weigh heavily against consolidation.  The Motion, in sum, should be denied because it is 

unsupported by the facts or the law, would decrease administrative efficiency, and would 

unfairly prejudice ComEd.     

I. THE FACTS 

ComEd filed its Petition initiating this proceeding on August 18, 2011, and clearly 

articulated the relief requested as a ruling by the Illinois Commerce Commission 

(“Commission”) that ComEd is not liable under Section 16-125(e) of the Public Utilities Act 

(“Act”), 220 ILCS 5/16-125(e), for damages resulting from service interruptions caused by the 
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Summer 2011 Storm Systems.  Petition at 19-20.  The AG appeared and has participated actively 

in this proceeding since the beginning.  Five rounds of testimony have been filed by the parties 

and literally hundreds of data requests have been propounded.  We are on the eve of evidentiary 

hearings, which will begin in less than a month. 

On the other hand, the individual complaints – Docket Nos. 11-0537, 11-0580, 11-0780, 

and 11-0786 – raise a multitude of claims arising from alleged dissatisfaction with ComEd’s 

service.  Only some of those claims are alleged to be related to the specific Summer 2011 Storm 

Systems at issue here.  Among the unrelated claims are those for interruptions falling outside of 

the dates of the Summer 2011 Storm Systems, those arising from the allegation that the 

complainants experience outages more frequently than their neighbors, and those arising from 

purported system reliability issues.  See Docket Nos. 11-0537, 11-0580, 11-0780, and 11-0786 

Complaints.  Other claims are not for damages, regardless of the storm system involved, while 

Section 16-125(e) offers only a specific damage remedy.   

Procedurally, no party in any of those complaint proceedings has made any substantive 

filing since the complaints were filed on various dates stretching from July 21 to December 19, 

2011.  No testimony has been submitted in any of those individual complaint dockets, and formal 

discovery has not even started in three of the four.  And although one or more status hearings 

have been held in each, no evidentiary hearing has been scheduled in any.   

II. LEGAL STANDARDS 

Section 200.600 of the Commission’s Rules of Practice gives the Commission discretion 

to “order two or more proceedings involving a similar question of law or fact to be consolidated 

where rights of the parties or the public interest will not be prejudiced by such procedure.”  83 

Ill. Adm. Code 200.600.  See also Commonwealth Edison Co., Docket No. 05-0159 (Apr. 12, 
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2005) Ruling (recognizing the factors and objectives provided for consideration by Section 

200.600 in assessing whether or not to consolidate multiple dockets and denying motion to 

consolidate where “the instant dockets involve a very large number of existing or potential 

parties and many complicated issues”); 735 ILCS 5/2-1006 (“actions pending in the same court 

may be consolidated, as an aid to convenience, whenever it can be done without prejudice to a 

substantial right”).   

Consolidation should not be ordered when common issues do not predominate, when 

consolidation will prejudice the rights of one or more parties or the public, or when the issues 

cannot be conveniently disposed of with other issues in the proceeding.  See, e.g., Lowe v. 

Norfolk & W. Ry. Co., 124 Ill. App. 3d 80, 99-105 (5th Dist. 1984) (holding that trial judge’s 

consolidation of 47 lawsuits for trial was an abuse of discretion and reversible error where the 

only “common thread” was the purported exposure of the plaintiffs and the fact that all of the 

claims grew out of a common accident, which were outweighed by, inter alia, multiple legal 

theories of liability and multiple occasions upon which exposure could have occurred); Banacki 

v. OneWest Bank, FSB, 276 F.R.D. 567, 572-73 (E.D. Mich. 2011) (applying “common question 

of law or fact” analysis under Federal Rule of Civil Procedure 42(a)(2) and denying motion to 

consolidate because “considerations of judicial economy [were] outweighed by the risks of 

unfair prejudice and confusion”); Transeastern Shipping Corp. v. India Supply Mission, 53 

F.R.D. 204, 206 (S.D.N.Y. 1971) (denying motion to consolidate brought on “the eve of trial” 

because cases ready for trial “would have to be held up pending completion of pretrial in the 

other cases”, which “would delay rather than expedite the disposition of those cases which are 

now prepared for trial”).   
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In addition, Section 411.220 of the Commission’s Rules applies here as it governs 

proceedings to determine responsibility under Section 16-125(e) and (f) of the Act.  In pertinent 

part, Section 411.220 states as follows:  

(a) In the event that more than 30,000 customers of a utility are subjected to a 
power interruption that meets the conditions set forth in Section 16-125(e) of 
the Act and the utility or the Commission believes that such interruption is 
due to one or more of the causes set forth in Section 16-125(e)(1)-(4) of the 
Act, then the utility may commence a proceeding before the Commission, or 
the Commission may commence on its own motion a proceeding, seeking a 
declaration that the subject interruption was due to one or more of such causes 
and that liability under Section 16-125(e) of the Act should be waived by the 
Commission. …  

*     *     * 

(c) Any customer affected by the subject interruption, power surge or other 
fluctuation, or a unit of local government in which such interruption, power 
surge or other fluctuation occurred, shall be entitled to intervene in a 
proceeding brought pursuant to this Section.  Informal and formal complaints 
pursuant to the Commission’s Rules of Practice (83 Ill. Adm. Code 200) 
brought by affected customers and units of local government shall be stayed 
pending disposition of this proceeding and appeals thereof, or consolidated 
with this proceeding for the purposes of liability. 

83 Ill. Adm. Code 411.220.   

In sum, contrary to the AG’s Motion, the analysis is not so simplistic as “consolidate 

when a common issue exists.”   

III. ARGUMENT 

Against this procedural and legal backdrop the AG belatedly asks to consolidate these 

cases on the sole basis that the five dockets “all raise the same question of law” which the 

Motion describes as:  “whether ComEd should receive a waiver or is liable for damages resulting 

from the Summer 2011 Storm Systems under Section 16-125(e).”  Motion at 4.  The facts, 

however, fail to support the AG’s claim. 



 

5 

Even without the benefit of a developed record, the allegations of the individual 

complaints plainly demonstrate the predominance of individualized issues that are well outside 

the scope of this proceeding.  For example, all of the complainants raise claims about 

interruptions that span a range of dates, including dates well before and after the dates of the 

Summer 2011 Storm Systems at issue in ComEd’s Petition: 

 Docket No. 11-0537:  Complainant alleges six outages over a thirty-five 
day period with only one outage date of June 9, 2011 specified; 

 Docket No. 11-0580:  Complainant alleges outages on May 22, July 1 and 
July 11, 2011;  

 Docket No. 11-0780:  Complainant alleges outages on March 4, June 22, 
July 22, and September 29, 2011; and 

 Docket No. 11-0786:  Complainant alleges four outages in 2010 and nine 
outages in 2011 (April 15, May 15, July 11-13, July 19, July 23, July 28, 
August 12, October 4, and November 8). 

Moreover, most of the complainants have uniquely individual claims arising from the allegation 

that they experience outages more frequently than their neighbors (Docket Nos. 11-0537, 11-

0580 and 11-0786), rather than asserting any widespread interruption.  While damages are the 

only remedy under Section 16-125(e), the complainant in Docket No. 11-0537 states that he is 

“not looking for any kind of monetary gain out of this” and is asking instead for a finding as to 

“the real reason for loss of power.”  Docket No. 11-0537 Complaint.  The complainant in Docket 

No. 11-0580 asks for altogether different relief in the form of “a 30% rate decrease or a whole 

house generator,” remedies that are completely foreign to Section 16-125(e).   

In addition, various complainants in the proceedings at issue would seem to disagree with 

the AG’s claims of relatedness.  For example, at least one of the complainants insists that his 

damages relate to an outage that was not storm related; instead, he alleges that the loss for which 

he seeks damages occurred one day after a storm – on June 22, 2011.  Docket No. 11-0780 
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Complaint.  He asserts that his interruption is separate from the storm and is being denied 

because it is being swept up with the storm-related interruptions.  In this complainant’s own 

words, “lack of maintenance is the issue and we are being denied because of storm-related 

damage.  They are not connected.”  Docket No. 11-0780, Feb. 29, 2012 Tr. at 8.1  Two other 

complaints similarly raise reliability issues, including ComEd’s alleged “lousy electrical service” 

(Docket No. 11-0580) or alleged failure “to provide an adequate and reasonable level of 

reliability” (Docket No. 11-0786).  Each of the complainants with a claim about reliability also 

specifically requests that the Commission order ComEd to correct the purported reliability 

issues.  Docket Nos. 11-0580, 11-0780 and 11-0786 Complaints.  See also Staff’s Response to 

the AG’s Motion at 4 (detailing similar factual differences in opposing motion). 

Put simply, a major focus of their complaints will necessarily be on the facts of the 

individual occurrences.  Those facts have no role in this docket.  Importantly, the Commission 

Rules of Practice do not allow for class actions – which consolidation here would effectively be 

akin to – for these very reasons.  83 Ill. Adm. Code 200.95.  Any attempt to bring all of those 

individual issues into this proceeding would cause unnecessary delay just weeks before trial in 

this proceeding and would increase costs due to the additional testimony necessitated by the 

introduction of additional issues.  Such a result would be antithetical to very notion of 

administrative efficiency. 

Moreover, Section 200.600 only gives the Commission discretion to order proceedings 

consolidated “where rights of the parties or the public interest will not be prejudiced by such 

                                                 
1 As to damage claims, the claims for interruption that do not fall under Section 16-125(e) should not 

legally result in damage liability absent proof of extraordinary circumstances not shown to be present.  Thus, there 
would be an issue requiring trial only if there was an unwaived 16-125(e) claim.  Under these circumstances, 
holding proceedings such as these in abeyance made eminent sense, despite the fact that there are claims pled that 
have nothing to do with 16-125(e).  Consolidation, however, does not, particularly where, as here, the complainant 
himself asserts his claim is unrelated.   
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procedure.”  83 Ill. Adm. Code 200.600 (emphasis added).  The AG flips this language on its 

head by arguing that the parties in all the proceedings “will be prejudiced” if they are not 

consolidated.2  Motion at 4.  So, notwithstanding all the different facts and non-storm waiver 

claims alleged by the individual complainants, the AG in filing the motion and the complainants 

in apparently supporting it (see Motion at 4) take the position that the resolution of the individual 

complaints depends upon resolution of the storm waiver issue central to this docket.3   

Contrary to the AG’s argument, it is consolidation that will cause prejudice because the 

issues in this proceeding are narrower than the myriad of claims raised in the complaint 

proceedings.  Both delay and conflation of issues and parties will impose greater expense and 

delay on not just ComEd but on every individual whose claims would be now mixed up with 

unrelated claims of other individuals.  Indeed, consolidation and the resulting delay to the 

schedule already well underway in this proceeding will prejudice the parties and decrease 

administrative efficiency.    

Finally, Section 411.220 expressly authorizes ComEd to bring an affirmative action, as it 

did, seeking a waiver, and protects potentially affected customers by permitting intervention.  Of 

course there is no evidence on the threshold intervention question of whether the individual 

complainants were actually “affected by the subject interruption[s]” that are at issue in this 

docket as required by Section 411.220(c).  Section 411.220 also expressly recognizes that where, 

                                                 
2 Yet, the AG’s prejudice argument does not square with the procedural reality that the individual 

complaint cases were filed between six and eleven months ago and those individuals never sought to intervene to 
address the waiver issue to the extent they themselves felt that the waiver bears meaningfully on their individual 
claims.  The decision not to intervene weighs against the AG’s argument that the individual complainants will 
somehow be prejudiced if this matter “is decided without their input.”  Motion at 4.  

 
3 Although the AG states that each of the complainants in the individual complaint cases was contacted and 

supports consolidation (Motion at 4), the AG does not commit to taking any action on behalf of the complainants, 
nor could it with respect to the complainant in Docket No. 11-0786 who is represented by counsel.   
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as here, the facts do not favor consolidation, even individual claims that are focused Section 16-

125(e) may properly be stayed.     

IV. CONCLUSION 

WHEREFORE, for all of the reasons set forth herein, Commonwealth Edison Company 

requests that the Commission deny the Illinois Attorney General’s Motion to Consolidate.   

 
Dated:  June 20, 2012 
 
 

Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 
 
 
By:       

One of its attorneys 

Thomas S. O’Neill 
Senior Vice President & General Counsel 
COMMONWEALTH EDISON COMPANY 
440 S. LaSalle Street, Suite 3300 
Chicago, Illinois  60605 
thomas.oneill@comed.com 

Jane S. Park 
440 S. LaSalle Street, Suite 3300 
Chicago, Illinois  60605  
(312) 394-4335 
jane.park@exeloncorp.com 

E. Glenn Rippie 
John E. Rooney 
Carla Scarsella 
Caitlin M. Shields 
ROONEY RIPPIE & RATNASWAMY LLP 
350 W. Hubbard Street, Suite 600 
Chicago, Illinois  60654 
(312) 447-2800 
glenn.rippie@r3law.com 
john.rooney@r3law.com 
carla.scarsella@r3law.com 
caitlin.shields@r3law.com 

Counsel for Commonwealth Edison Company 
 
 


