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CONSOLIDATE 

 
 Pursuant to 83 Ill. Adm. Code 200.190, Staff of the Illinois Commerce 

Commission (“Staff”), by and through its undersigned counsel, hereby responds to the 

June 6, 2012, Motion to Consolidate (“Motion”) filed by the People of the State of Illinois 

(“People” or “AG”). Staff respectfully states as follows:  

The People request that the Illinois Commerce Commission (“Commission”) 

consolidate the instant proceeding, which concerns Commonwealth Edison Company’s 

(“ComEd” or “Company”) verified petition to determine the applicability of Section 16-

125(e) of the Public Utilities Act, 220 ILCS 5/16-125, and liability for, events caused by 

the Summer 2011 storm systems, with four formal consumer complaints, pursuant to 

Section 200.600 of the of the Commission’s Rules of Practice, 83 Ill. Adm. Code 

200.600.1  For the reasons set forth herein, Staff recommends consolidation be denied 

and that parties abide by the fair and reasonable schedule already established for the 

remainder of the instant proceeding. 

                                                            
1 Dockets 11-0537, 11-0580, 11-0780, and 11-0786. 



The AG ignores the plain language of Section 200.600 regarding consolidation of 

Commission proceedings. Section 200.600 states:  

The Commission or Hearing Examiner may order two or more 
proceedings involving a similar question of law or fact to be 
consolidated where rights of the parties or the public interest will not 
be prejudiced by such procedure. The Commission or Hearing 
Examiner may order separate proceedings if issues cannot be 
conveniently disposed of with other issues in the proceeding, or if for any 
other reason severance of the parties is required. (Emphasis added)  

 

In fact, ComEd’s proceeding and the consumer complaint proceedings do not involve 

similar questions of law or fact. While all the proceedings involve the service 

interruptions caused by six storm systems that struck ComEd’s service territory on June 

8-9, 2011, June 21, 2011, June 30-July 1, 2011, July 11, 2011, July 22-23, 2011 and 

July 27-28 2011 (“Summer Storm Systems”), there are no similarities between the 

substance of the cases as they concern different facts, different law, and an entirely 

different Commission analysis.  

The ComEd case was initiated to determine (i) the applicability of Section 16-

125(e) to the Summer Storm System outages; and (ii) whether any liability for damages 

caused by the storms should be waived because the interruptions were caused by 

unpreventable damage due to weather events or conditions. Section 16-125 of the Act 

is titled “Transmission and distribution reliability requirements” and subsection (e) states 

as follows: 

(e) In the event that more than either (i) 30,000 (or some other number, 
but only as provided by statute) of the total customers or (ii) 0.8% 
(or some other percentage, but only as provided by statute) of the 
total customers, whichever is less, of an electric utility are subjected 
to a continuous power interruption of 4 hours or more that results in 
the transmission of power at less than 50% of the standard voltage, 
or that results in the total loss of power transmission, the utility shall 



be responsible for compensating customers affected by that 
interruption for 4 hours or more for all actual damages, which shall 
not include consequential damages, suffered as a result of the 
power interruption. The utility shall also reimburse the affected 
municipality, county, or other unit of local government in which the 
power interruption has taken place for all emergency and 
contingency expenses incurred by the unit of local government as a 
result of the interruption. A waiver of the requirements of this 
subsection may be granted by the Commission in instances in 
which the utility can show that the power interruption was a result of 
any one or more of the following causes: 

 
(1)  Unpreventable damage due to weather events or conditions. 
(2)  Customer tampering. 
(3)  Unpreventable damage due to civil or international unrest or 

animals. 
(4)  Damage to utility equipment or other actions by a party other 

than the utility, its employees, agents, or contractors. 
 
Loss of revenue and expenses incurred in complying with this 
subsection may not be recovered from ratepayers. 

 

Thus, after determining whether Section 16-125(e) applies to each of the six 

storm events, the Commission’s analysis centers on two questions for each event:  (1) 

were more than 30,000 ComEd customers subjected to a continuous power interruption 

that lasted four hours or more; and (2) were those outages the result of unpreventable 

damage due to weather events or conditions.   

In contrast, the analysis in the consumer complaints concerns only: (1) whether 

the consumer is located in an affected area for which ComEd does not have a waiver; 

and (2) the amount of damages suffered by each individual consumer.  While the 

ultimate determination in Docket No. 11-0588 regarding ComEd’s liability for damages 

from the Summer Storms will impact whether the consumers ultimately recover their 

damages, the relevant legal analyses are unrelated. 



The AG’s primary concern appears to be that the Commission and all parties will 

be prejudiced if the petition in Docket No. 11-0588 is decided without “the important and 

relevant information in Dockets [No.] 11-0537, 11-0580, 11-0780 and 11-0786.”  AG 

Motion, ¶7.  It is unclear, however, what information the AG is referring to as the 

consumer complaints contain information such as personal complaints about ComEd 

customer service representatives, the amount spent to replace an air conditioner and 

refrigerator, and the amount spent on food that spoiled during outages. See, generally 

Complaints.   In the instant proceeding, what is relevant to the Commission’s 

determination is the number of customers whose service was interrupted for four hours 

or more, facts about actual weather conditions, ComEd’s response to the weather 

conditions, and the condition and performance of the Company’s distribution system.  

What is not relevant to the Commission’s determination in this proceeding is the 

measure of damages or type of damage suffered by four individual customers, who may 

or may not have been located within the affected areas. Staff suggests that it is 

common ground among the parties that at least four customers had their service 

interrupted for a period in excess of four hours; ComEd concedes as much. ComEd 

Petition at 13.  Accordingly, these customers’ testimony is completely irrelevant to the 

resolution of this case. Contrary to the AG’s bare and disingenuous assertion, the 

parties to this proceeding – and indeed many potentially affected customers not party to 

this proceeding - would in fact be prejudiced by consolidation, for the following reasons. 

First, consolidation of this proceeding with the four consumer complaint matters 

will create a procedural hardship for all parties. All parties have filed both direct and 

rebuttal testimony, with ComEd scheduled to file its surrebuttal testimony on June 19, 



2012.  If, as the AG advocates, the consumers are permitted to introduce live, verbal 

statements at the hearing and be subject to cross-examination at that time, both the 

Company and Staff witnesses will be compelled to respond in some way to testimony 

and evidence that is introduced not even at the eleventh hour but indeed at the twelfth 

hour, without any opportunity to conduct discovery regarding the substance of the 

testimony.  

 Furthermore, the AG argues that: [t]he [consumer] Complainants … should be 

allowed to proceed in this docket on the same terms that would apply to their complaint 

cases and provide live, verbal statements at the hearing scheduled for July 10-11, 2012, 

and be subject to cross-examination at that time.” Motion, ¶9. Any such procedure 

would be entirely at odds with Section 200.660 of the Commission’s Rules of Practice, 

entitled “Prepared Testimony”, which clearly states that:  

It is the policy of the Commission to encourage the advance submission of 
testimony and exhibits by all parties and staff witnesses.  The [ALJ] may 
direct parties and staff witnesses to serve testimony and exhibits and may 
establish a date certain for service.  Any party or staff witness who fails, 
without good cause shown, to comply with an order of the [ALJ] for the 
service of testimony and exhibits may be limited in the presentation of 
evidence in the proceeding or otherwise restricted in participation, to avoid 
undue delay and prejudice.  
 
83 Ill. Adm. Code 200.660 
 
Here, a testimonial schedule has been set on October 6, 2011, see Tr. at 5-6, 

with a schedule for further testimony set on April 24, 2012. Tr. at 11-12. In short, the 

ALJ has: “direct[ed] parties and staff witnesses to serve testimony and exhibits and … 

establish[ed] a date certain for service[.]” The AG has not remotely demonstrated good 

cause for departing from this procedure, as required by rule. 



Moreover, while consumer complainants are often permitted to offer live 

testimony in Commission proceedings, the usual practice is to permit the respondent 

utility similar latitude to allow its witnesses to give live testimony. See, e.g., Harris v. 

ComEd, Docket No. 11-0461, Tr. at 13-44 (January 11, 2012); Turner v. ComEd, 

Docket No. 11-0208, Tr. at 17-58 (November 2, 2011); Wilkins v. Illinois Bell, Docket 

No. 11-0066, Tr. at 17-95 (June 16, 2011); Zhang v. North Shore Gas, Docket No. 09-

0128, Tr. at 31-134 (May 27, 2009) (utilities permitted to offer live testimony responsive 

to complainant’s live testimony). In addition, consumer complainants are not invariably 

permitted to offer live testimony. See, e.g., Laramore v. Illinois American Water, Docket 

No. 11-0677, Tr. at 46 (consumer complainant directed to submit pre-filed testimony).  

In addition, while the AG is far from clear regarding whether it purports to legally 

represent these customers (or indeed what, if any, authority it has to do so), giving live 

testimony appears to be an accommodation extended to unrepresented lay parties. If 

the AG intends to present the consumer complainants as AG witnesses, its Motion is a 

clear and not entirely principled attempt to skirt the rules and the scheduling order in the 

case.  Accordingly, it is clear that what the AG is proposing here is a significant 

departure from any usual practice, and a highly prejudicial one. 

Second, assuming that steps are taken to ameliorate the more prejudicial 

aspects of the AG’s proposal, such as permitting the Staff and other interveners to 

either submit prepared rebuttal testimony to the consumer complainants’ live testimony, 

or call witnesses to give live testimony in rebuttal to the consumer complainants’ live 

testimony, prejudice will still attach, inasmuch as it will result – at best – in a longer 

hearing, and potentially in an extended schedule. This will result in prejudice to 



customers who might ultimately be entitled to claim damages under Section 16-125(e) 

as a result of a Commission Order in this proceeding. While the Commission may 

determine that there are no such customers, it may also determine that there tens of 

thousands, or more such customers.  

For the reasons stated herein, Staff of the Illinois Commerce Commission 

respectfully requests that the AG’s Motion be denied and that parties abide by the fair 

and reasonable schedule already established for the remainder of the instant 

proceeding. 
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