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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
ILLINOIS-AMERICAN WATER COMPANY  § 
 Proposed general increase    § Docket No. 11-0767 
 in water and sewer rates    § 
 

THE CITIES OF CHAMPAIGN AND URBANA 
AND THE VILLAGES OF SAVOY, ST. JOSEPH, SIDNEY AND PHILO’S 

INITIAL BRIEF 
 

 The Cities of Champaign and Urbana and the Villages of Savoy, St. Joseph, Sidney and 

Philo (collectively, Municipalities), file this initial hearings brief.  The Municipalities will 

address several issues in Illinois American Water Company’s (IAWC or Company) rate case 

filing.  They are: 

• IAWC’s proposal for a Revenue Adjustment Clause (RAC) rider should be rejected 

because it is an attempt to engage in single-issue ratemaking, the costs to be recovered 

are not volatile, and it would discourage water conservation by customers.   

• The costs associated with IAWC’s Business Transformation Project (BTP) should be 

disallowed because the Company has failed to justify the inclusion of the costs without an 

adequate adjustment for benefits to ratepayers. 

• IAWC ratepayers should not be penalized by the Company’s decision to forego a special 

federal tax depreciation, resulting in IAWC customers paying taxes to the parent 

company which the parent company does not in turn pay to the government. 

 In addition, the Municipalities generally support the other adjustments to IAWC’s 

revenues as proposed by the People of the State of Illinois through the Attorney General (AG) 

and the Illinois Commerce Commission (ICC) Staff (ICC Staff). 
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I. Rider RAC Is Contrary to Illinois Law And Would Discourage Water 
Conservation By Customers. 

 IAWC’s Revenue Adjustment Clause (RAC) rider proposal should be rejected because it 

is contrary to Illinois law as single-issue ratemaking, erroneously guarantees the Company a rate 

of return, and is counter-productive to water conservation.  The RAC is plainly and simply a 

rider that guarantees that IAWC will recover its revenue requirement regardless of whether or 

not it controls costs or whether or not customers conserve water.  The RAC turns rate regulation 

on its head.  Under the RAC, the Company annually reconciles its total revenues from customers 

net of production costs to the revenue requirement approved by the Commission.  If the total 

revenues are less than what the Commission approved in IAWC’s last rate case, the Company 

would surcharge customers for the next year so that it could recover its full revenue requirement.  

As AG Witness Scott Rubin explained: 

The proposal is not based on the amount of water sold to customers, the number 
of customers added or lost, the rate area or class of customers where revenues 
were gained or lost, or any other volume or demand factor.  It is based solely on 
the Company’s desire to recover exactly the amount of revenues it was given the 
opportunity to collect in its most recent base rate case. 
 

AG Ex. 1.0, Rubin Direct at 15/309-313.   

A. The PUA does not give utilities a guarantee that they will earn all of 
their revenue requirements. 

The Public Utilities Act (PUA), 220 ILCS 5/101 et seq. (Lexis 2012), does not guarantee 

that the utility will earn its revenue requirement.  The PUA is designed to permit the utility to 

have an opportunity to earn its revenue requirement.  “[A] public utility is entitled to the 

opportunity to earn a fair return on the property it uses to serve the public.”  Citizens Utilities Co. 

v. Illinois Commerce Comm’n, 153 Ill. App. 3d 28, 30 (Ill. App. 3d Dist. 1987).  The PUA  does 

not grant an entitlement to the utility to earn its approved revenue requirement. 

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=153+Ill.+App.+3d+28%2520at%252030
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=153+Ill.+App.+3d+28%2520at%252030
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 This is not the purpose of regulation.  Utility rates are regulated in order to 
set the price customers should pay, since the competitive market that sets prices 
for most goods and services does not exist for utility services.  This point is 
critical:  the purpose of regulation is to set prices, not to “ensure” that a utility will 
recover a certain amount of revenues.  

 
AG Ex. 3.0, Rubin Rebuttal at 8/169-173.  (Emphasis in original). 

 Furthermore, as Staff Witness Cheri Harden observed, under traditional regulation where 

a utility has the opportunity to earn a given return, the utility has the incentive to control costs.  

There is no such incentive with the RAC.  As a result, 

ratepayers may not receive the benefit of any reductions in costs or operating 
efficiencies related to costs.  The RAC proposal will undermine the Company’s 
incentive to control costs if they are guaranteed recovery of their revenue 
requirement through a rider like RAC. 
 

ICC Staff Ex. 5.0, Harden Direct at 11/252-257.  Because the PUA does not guarantee that a 

utility will recover a particular revenue level, the RAC should be rejected. 

B. Rider RAC is improper single-issue ratemaking. 
 The RAC is a prohibited rider.  Because “a rider is a method of single-issue ratemaking, 

by nature, it is not allowed absent a showing of exceptional circumstances.”  Commonwealth 

Edison Co. v. Illinois Commerce Comm’n, 405 Ill. App. 3d 389, 411 (2d Dist. 2010).  Riders are 

intended to alleviate “the burden imposed upon a utility in meeting unexpected, volatile or 

fluctuating expenses.”  (Emphasis in original.)  A. Finkl & Sons Co. v. Illinois Commerce 

Comm’n, 250 Ill. App. 3d 317, 327 (1st Dist. 1993).  Riders must be “closely scrutinized to 

prevent understatement or overstatement of the overall revenue requirement.”  Commonwealth 

Edison Co., 405 Ill. App. 3d at 411.   

 IAWC has presented no credible evidence that its rider is justified in this docket.  The 

Company has not demonstrated that its revenues are subject to unpredictable, highly fluctuating 

factors that require rider treatment.  As Staff Witness Ms.Harden testified: 
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Despite the claims by IAWC that the variability in weather, declining customer 
usage patterns, and the declining number of customers can have a profound effect 
on a water utility’s actual billed revenues, the Company did not present any 
unusual circumstances that have not arisen in the Company’s past rate case 
proceedings and that would warrant adoption of the RAC in this proceeding. 
 

ICC Staff Ex. 5.0, Harden Direct at 12/274-279.  IAWC’s attempt to have this Commission 

engage in improper single-issue ratemaking by approving the RAC rider should be rejected. 

C. IAWC failed to demonstrate that any decrease in water usage is 
unexpected and volatile. 

 IAWC erroneously attempts to justify the RAC rider by arguing that its water sales have 

been declining and will continue to decline because customers are installing more efficient 

plumbing fixtures and appliances.  To offset this alleged decline in usage, the Company argues 

that the Commission should decrease test-year projected sales when computing the rates in this 

docket and implement the RAC rider to protect the Company from further reductions in usage.  

 IAWC contends that, because the Energy Policy and Conservation Act of 1992 mandated 

the manufacture of more efficient toilets, showerheads, faucet fixtures, and appliances, that water 

usage will decline in its service territories thereby requiring approval of the RAC as well as an 

adjustment downward in consumer usage in the test year.  ICC Ex. 5.0, Harden Direct at 6/126-

9/213.  However, IAWC offers no explanation as to why suddenly, two decades after passage of 

the Act, that declining water usage has become unexpected and volatile requiring the 

extraordinary remedy of a rider. 

IAWC’s assumption concerning the replacement of plumbing fixtures and appliances is 

flawed.  The Company argues that all homes constructed before the mid-1980s will have new 

fixtures and appliances installed in the next several years, thereby causing water usage to 

decrease and necessitating the RAC rider to recover lost sales revenue.  However, the Company 

ignores the fact that newer, water-conserving fixtures and appliances already have been installed 
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in much of the housing stock in IAWC’s service territory.  For example, dishwashers have a 

typical life of 9 years, bathroom faucets and clothes washers last about 10 years, and kitchen 

faucets last about 15 years.  AG Ex. 3.0, Rubin Rebuttal at 14/293-295.  As a result, fixtures and 

appliances in housing stock existing in the mid-1980s already have been replaced with more 

efficient fixtures and appliances and “continued replacements will have much less of an effect on 

water consumption that they would have 10 or 15 years ago.”  Id. at 14/303-305.  Therefore, the 

Company’s argument that there will be volatile, unanticipated decreases in water consumption in 

the future to justify a rider is flawed. 

D. Rider RAC would discourage water conservation. 
 Furthermore, the RAC should be rejected because it is bad public policy.  The rider sends 

the wrong signal to customers who take measures to conserve water usage.  Under the RAC, the 

Company is free to increase annually its rates to make up for any “shortfall” in its revenue 

requirements.  If a customer engages in water conservation and the conservation results in IAWC 

receiving less revenue, then the Company will increase the charge to the customer in the next 

year.  In other words, rather than being rewarded for water conservation by seeing a lower bill, 

IAWC would increase the customer’s bill.  As Staff Witness Ms. Harden testified: 

The implementation of the RAC will not allow customers to see a benefit of a 
lower water bill if they conserve water.  The steps toward conservation that may 
be taken by a customer will not provide a benefit to their budget if they cannot 
realize a price benefit from the conservation.  The RAC should not be 
implemented as it would force the customer to pay more for reduced usage that 
results from their conservation efforts to help the environment or better manage 
their bills. 
 

ICC Staff Ex. 13.0, Harden Rebuttal at 4/82-88.  “The problem with the Company’s proposal is 

that the RAC passes through to ratepayers only the costs and not the benefits of conservation.”  

ICC Staff Ex. 5.0, Harden Direct at 8/173-174.  This result is similar to the result from the rider 
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that the appellate court rejected in Finkl.  In that case, Rider 22 allowed the utility to recover 

“lost revenues” that it would have obtained but for its customers engaging in energy 

conservation.  “Charging ratepayers for lost revenues due to decrease demand vitiates the goal of 

reducing energy costs by reducing demand. . . . Requiring ratepayers to bear the expense of 

services they avoid due to conservation or DSM programs is not only incredible, but runs afoul 

of basic ratemaking principles.”  Finkl, 250 Ill. App. 3d at 329.  The Commission should not 

approve rider RAC, which allows IAWC to automatically increase rates to its customers who 

engage in water conservation.  The RAC rider runs afoul of Finkl and “basic ratemaking 

principles.” 

For these reasons, IAWC’s request for the RAC rider should be denied. 

II. All Business Transformation Costs Should Be Excluded From Rate Base. 
 The costs associated with IAWC’s Business Transformation Project (BTP) should be 

removed from the Company’s rate base because the costs have not been shown to convey any 

meaningful customer benefits. 

 IAWC has proposed including over $17 million in rate base as its share of American 

Water Works $286 million BTP while excluding projected savings from the implementation of 

the project.  BTP is intended to automate, update, and modernize all aspects of the information 

technology platforms and business processes used by American Water Works and IWAC.  AG 

Ex. 4.0, Smith Rebuttal at 5/107-110.  As AG witness Ralph Smith testified: 

Ratepayers are paying the cost of current, inefficient manual processes that are 
going to be replaced by BT systems.  Having ratepayers pay for the cost of the 
current inefficient processes, and pay for the costs of BT, while ignoring the cost 
savings that were the basis for obtaining approval to proceed with the BT project 
places an unfair burden on IAWC ratepayers and should not be allowed. 
 

Id. at 6/129-133. 
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Under the PUA, a utility’s expenses must be “shown to be to the benefit of ratepayers.” 

Candlewick Lake Utilities Co. v. Illinois Commerce Comm’n, 122 Ill. App. 3d 219, 227 (2d Dist. 

1983).  “The utility has the burden of proving that any operating expense for which it seeks 

reimbursement directly benefits the ratepayers or the services which the utility renders.”  Id.  In 

this docket, IAWC seeks to recover its costs for the BTP while failing to provide any benefits to 

ratepayers.  There can be no benefit to ratepayers when the utility only includes the costs without 

crediting the ratepayers with the resulting cost-savings or benefits.  The Company alleges that 

American Water Works board found benefits when it ordered BTP to be implemented.  

However, IAWC argues the very monetary benefits that it used to justify BTP are too speculative 

to be used to calculate a credit to ratepayers.  AG Ex. 4.0, Smith Rebuttal at 7/138-160. 

By loading the costs of the American Works Business Transformation initiative 
into IAWC customer rates before the projects are completed and savings are 
realized, the risks associated with the $286 million plus project and its aggressive 
implementation timetable would be borne disproportionately by ratepayers.  This 
creates a particularly bad situation in the current IAWC rate case where only 
costs, and none of the anticipated BT efficiency and cost savings benefits, have 
been reflected in the Company’s filing. 
 

AG Ex. 4.0, Smith Rebuttal at 12/259-266.  Because the Company excluded any benefits to 

customers, the entire $17 million costs for BTP should be excluded from rate base in the current 

case. 

III. IAWC’s Failure to Take Advantage of Bonus Tax Depreciation Is Imprudent. 
IAWC failed to take advantage of a federal bonus tax depreciation.  This failure 

adversely affects ratepayers not only in the test year but also in years to come.  The net result of 

the Company’s action is that it continues “to extract large sums for federal income tax expense 

from Illinois ratepayers and remit such sums to the parent company, but those monies are 

apparently not in turn being remitted by the parent company to the federal government.”  AG Ex. 



 
Municipalities’ Initial Brief 

ICC Docket No. 11-0767 
Page 8 

2.0, Smith Direct at 88/2028-2032.  In addition, as a result of the Company’s decision, ratepayers 

will pay higher rates into the future.  AG Ex. 4.0C, Smith Rebuttal at 39/895-40/899.  The 

Commission should find this action was imprudent and detrimental to ratepayers. 

Under the Tax Relief, Unemployment Insurance Reauthorized and Jobs Creation Act of 

2010, IAWC became eligible to increase its depreciation expenses for tax purposes.  AG Ex. 2.0, 

Smith Direct t 84/1926-85/1954.  By taking the increased depreciation expense, IAWC could 

have reduced its current federal income tax expense and increased Accumulated Deferred 

Income Taxes, which is a rate base offset.  Id. at 85/1957-1965.  IAWC failed to take advantage 

of this provision because its parent American Water Works files a consolidated federal tax return 

and is projecting net losses for a lengthy period of time into the future.  AG Ex. 4.0C, Smith 

Rebuttal at 37/838-843. 

The failure by IAWC to claim 2011 bonus tax depreciation based on 
American Water Works, based on parent company consolidated federal income 
tax return considerations thus represents one of the worst of all possible situations 
for IAWC ratepayers.  IAWC ratepayers get no benefit from IAWC participating 
in the consolidated federal income tax return.  Yet IAWC’s rate base 
prospectively is higher than necessary because IAWC has opted out of a normal, 
highly beneficial income tax deduction that a normal company operating in its 
own self-interests and the interest of its customers, would take. 

 
Id. at 38/847-855. 

Ratepayers should not be penalized by the Company’s imprudent action that ignored 

benefits to customers because of the dictates of the parent company’s consolidated tax filing.  It 

is fundamentally bad public policy to collect funds for taxes and forward the payments to the 

parent company, which does not pay those taxes. 

 The Commission should find IAWC’s failure to take the bonus depreciation expense 

imprudent and adjust the Company’s rate base as if the bonus had been prudently taken. 
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Respectfully submitted, 
____/Richard C. Balough/_________ 
Richard C. Balough 
 
Richard C. Balough 
Cheryl Dancey Balough 
BALOUGH LAW OFFICES, LLC 
1 N. LaSalle St. Ste. 1910 
Chicago IL 60602-3927 
312.499.0000 
rbalough@balough.com 
cbalough@balough.com 
 

 

CERTIFICATE OF SERVICE 

  

 I, Richard C. Balough, do hereby certify that a true and correct copy of the foregoing 

Initial Hearings Brief, has been sent via electronic means to all parties on the Illinois Commerce 

Commission’s edocket service list for this Docket on this 15th day of June 2012. 

 

 

        ___/Richard C. Balough/______ 
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