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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

Illinois-American Water Company   ) 
       ) Docket No. 11-0767 
Proposed General Increase in Water   ) 
and Sewer Rates.     ) 

 
INITIAL BRIEF AND ARGUMENT OF THE INTERVENOR,  

THE VILLAGE OF BOLINGBROOK  
 

 Now comes the Intervenor, Village of Bolingbrook, by its attorneys, Tressler LLP, and, 

for its Initial Brief and Argument, states: 

INTRODUCTION  

 In this proceeding, Illinois-American Water Company (“IAWC” or “Company”), in what 

appears to be its biennial business operating procedure, asks the Commission for yet another rate 

increase (even while portions of the last case are still pending on appeal), this time including 

millions of dollars for computer upgrades in its request, as well as a uniquely unlawful and 

disturbing request for an automatic rate adjustment (“RAC”).  The Village of Bolingbrook 

objects to the Company’s latest biennial attempt to increase rates, which is also being opposed in 

certain respects by the Office of the Attorney General, ICC staff, and other municipalities, and 

joins in those objections in general. 

 The focus of this particular brief, however, is to direct the Commission’s attention to 

IAWC’s desire to consolidate the Chicago Metro Water District into Zone 1.  IAWC, in its 

October 27, 2011, letter from Edward Grubb to the ICC that filed IAWC’s proposed tariff 

including its rate increase, asserts that this proposed consolidation is for “non-production related 
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costs.”  During the testimony and hearing in this matter, IAWC has utterly failed to shoulder its 

burden to prove that this consolidation is in the best interests of Illinois ratepayers, as opposed to 

providing mere administrative convenience.  In fact, the proposed consolidation runs directly 

contrary to the Public Utilities Act, the regulations from the Commission, and this Commission’s 

ongoing duty to ensure that IAWC’s merger with Citizens Utilities Company of Illinois 

(“CUCI”) does not adversely harm the ratepayers in the former CUCI service areas. 

ARGUMENT  

I. The Commission Should Reject IAWC’s Attempt to Consolidate the Chicago Metro 
Water District with Zone 1. 

 
 IAWC seeks to consolidate the Chicago Metro Water District with Zone 1 in this 

proceeding for nothing more, apparently, than administrative convenience or for reasons 

pertaining to its own vague and unspecified “non-production related costs.”  Because IAWC has 

not proven that the proposed consolidation is in the best interests of the Illinois ratepayers and, 

indeed, because the relevant statute, regulations, and prior ICC orders counsel against such a 

move, the proposed consolidation should be rejected. 

 The Public Utilities Act (“Act”) provides: 

All rates or other charges made, demanded or received by any 
product or commodity furnished or to be furnished or for any 
service rendered shall be just and reasonable.  Every unjust or 
unreasonable charge made, demanded or received from such 
product or commodity or service is hereby prohibited and declared 
unlawful.  All rules and regulations made by a public utility 
affecting or pertaining to its charges to the public shall be just and 
reasonable. 
 

220 ILCS 5/9-101.  In light of this statutory provision, courts hold that that the “Act requires the 

Commission to establish ‘just and reasonable’ rates.”  Commonwealth Edison Co. v. Illinois 
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Commerce Commission, 405 Ill.App.3d 389, 937 N.E.2d 685 (2d Dist. 2010).  Further, Section 

9-201 of the Act provides that when the ICC investigates a tariff, it “shall establish the rates or 

other charges, classifications, contracts, practices, rules or regulations proposed, in whole or in 

part, or others in lieu thereof, which it shall find to be just and reasonable.”  220 ILCS 5/9-

201(c).  A utility company like IAWC may not unilaterally make a change in “any rate or other 

charge or classification, or in any rule, regulation, practice or contract relating to or affecting any 

rate or other charge, classification or service” without first giving notice to the ICC and the 

public.  220 ILCS 5/9-201(a); Illinois Bell Telephone Co. v. Illinois Commerce Commission, 

327 Ill.App.3d 768, 762 N.E.2d 1117 (3d Dist. 2002).  Further: 

A determination of what is ‘just and reasonable’ involves a 
balancing by the Commission of the interests of the utilities’ 
stockholders and the utilities’ consumers.  [Citation].  ‘The 
Commission cannot fulfill its statutory duty to balance the 
competing interests of stockholders and ratepayers without taking 
into account the interests of ratepayers by considering the impact 
of proposed rates on ratepayers.  [Citation]. 
 

Abbott Laboratories, Inc. v. Illinois Commerce Commission, 289 Ill.App.3d 705, 682 N.E.2d 

340 (2d Dist. 1998) (Citations omitted).  Moreover, “if the rightful expectations of the investor 

are not compatible with those of the consuming public, it is the latter which must prevail.”  

Citizens Utility Board v. Illinois Commerce Commission, 276 Ill.App.3d 730, 658 N.E.2d 1235 

(1st Dist. 1995) (Quotations omitted). 

 In this proceeding, “the burden of proof to establish the justness and reasonableness of 

the proposed rates or other charges, classifications, contracts, practices, rules or regulations, in 

whole and in part, shall be upon the utility.”  220 ILCS 5/9-201(c) (Emphasis added).  No “rate 

or other charge, classification, contract, practice, rule or regulation shall be found just and 
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reasonable unless it is consistent” with the Act.  220 ILCS 5/9-201(c).  In sum, IAWC shoulders 

the burden of establishing in this proceeding that its proposed consolidation of the Chicago 

Metro Water District with Zone 1 is in the best interests of Illinois ratepayers. 

 IAWC has completely failed to carry its burden in this regard.  In its October 27, 2011, 

letter from Edward Grubb to the ICC that filed IAWC’s proposed tariff including its rate 

increase, IAWC asserts that this proposed consolidation is for “non-production related costs.”  Its 

“non-production related costs” were not defined, nor was any sufficient testimony or evidence 

presented to the Commission in this proceeding that the proposed consolidation is in the best 

interests of Illinois ratepayers.  Indeed, Chicago Metro Water District is markedly different than 

the Zone 1 service area in that Chicago Metro is a purchased Lake Michigan water area, whereas 

Zone 1 is largely not a purchased water area and involves substantial water treatment costs.  

Further, there was no analysis by the Company presented to the Commission regarding the 

impact that the proposed consolidation may have, including discussion regarding the 

infrastructure improvements made or needed in Zone 1 compared to those made or needed in 

Chicago Metro.  If the consolidation is approved, will Chicago Metro users end up paying for 

infrastructure improvements in Zone 1 that have already been accomplished in Chicago Metro?  

The answer is not known given the testimony presented by IAWC in this proceeding.  Pursuant 

to the Act, the ICC must take into account the fair treatment of consumers in order that the cost 

of supplying public utility services is allocated to those who cause the costs to be incurred.  220 

ILCS 5/1-102(d)(iii).  Thus, the proposed consolidation should not be approved here, given that 

the Commission must take into account the impact of this proposed change on the Chicago 

Metro ratepayers and protect their interests.  220 ILCS 5/9-201(c); Citizens Utility Board, 658 
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N.E.2d 1235 (Where the ICC heard no evidence on an issue, it could not meet its “duty to protect 

the interests of ratepayers” because it could not take into account the varying effects of the utility 

proposal on consumers).   

 Further, provisions of the Act itself militate against consolidation of service areas, in 

general.  As noted above, the Act requires that the cost of supplying public utility services is 

allocated to those who cause the costs to be incurred.  220 ILCS 5/1-102(d)(iii).  Elsewhere, the 

Act provides: 

No public utility shall, as to rates or other charges, services, 
facilities or in other respect, make or grant any preference or 
advantage to any corporation or person or subject any corporation 
or person to any prejudice or disadvantage.  No public utility shall 
establish or maintain any unreasonable difference as to rates 
or other charges, services, facilities, or in any other respect, 
either as between localities or as between classes of service. 
 

220 ILCS 5/9-241 (Emphasis added).  Thus, the Act itself requires a critical analysis of separate 

geographic areas, i.e., “localities”, such that this Commission would be better able to determine 

whether any proposed change from IAWC in a charge, service, facility, or other matter would be 

unreasonable.  By approving the Company’s request for consolidation of the Chicago Metro 

Water Service Area with Zone 1 without an in-depth analysis of the consequences, this 

Commission would hamstring itself in ensuring that the terms of the Act are being met. 

 Similarly, the ICC regulations themselves indicate that separate service areas should be 

maintained.  In determining rate base, utilities are required to provide separate rate base 

schedules for “each applicable service and for each service area for which separate tariffs exist 

(e.g., district, division, etc.) where a requested change in rates is being proposed.”  83 

Ill.Admin.Code 285.2000(b).  
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 Finally, it must be emphasized that the Chicago Metro Water District is unique.  It 

became a division of IAWC when this Commission approved the merger between IAWC and 

CUCI in its Order in Case 00-0476, dated May 15, 2001.  Commission approval was based on 

the promise of protection for customers in the former CUCI service areas:  “From and after the 

effective date of the Acquisition and until such time as a change(s) is (are) approved by the 

Commission, Illinois-American will maintain in effect the various rates, rules, regulations, terms 

and conditions of service to the public heretofore approved by the Commission for each of its 

service areas, including the area previously served by CUCI.”  (Order at p. 5).  Further, the 

Commission required IAWC to file Standardized Rules for the CUCI service areas.  (Id.).  

Pursuant to the Act’s provisions regarding approval of utility reorganizations, the Commission 

found that the merger with CUCI would not have an adverse rate impact on the retail customers 

in CUCI’s various service areas.  (Order at pp. 44-45).  In light of the Act’s prohibition of 

maintaining any unreasonable differences between localities (220 ILCS 5/9-241), the 

Commission’s prior order that authorized IAWC to purchase the assets of CUCI indicates that 

this Commission has a continuing obligation to ensure that the IAWC’s merger with CUCI does 

not harm ratepayers in the various CUCI service areas.  Because the record is devoid of any 

analysis by IAWC, ICC staff, the Attorney General, or any of the intervenors of the 

consequences of consolidation of the former CUCI service areas (i.e., the Chicago Metro Water 

District) with Zone 1, the Commission should not authorize the consolidation in this proceeding. 

For all of the reasons set forth above, the proposed consolidation of the Chicago Metro 

Water Service Area with the Zone 1 Service Area should be rejected.  There simply has not been 

sufficient evidence presented by IAWC to judge its effects.  Administrative convenience is not 
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support for the proposed merger.  Rather, IAWC must clearly demonstrate that the proposed 

consolidation is, without question, in the best interests of the ratepayers.  To meet this burden, 

IAWC must bring a separate proceeding where all of the ramifications, including detrimental 

effects, of this proposed consolidation are presented, analyzed in detail, and a proper 

determination can then be made as to the impact of this move on Illinois ratepayers, especially 

Chicago Metro ratepayers.  A rate case proceeding is clearly not the proper venue in which to 

decide this issue, which could impact Chicago Metro Water District customers for decades to 

come. 

 II. Bolingbrook Adopts Certain Arguments of Other Parties. 

 To avoid needless repetition, Bolingbrook hereby adopts the arguments raised by the 

Illinois Attorney General’s Office in the People of Illinois’ initial brief in this matter. 

CONCLUSION 

  IAWC’s latest biennial attempt to raise rates on Illinois ratepayers should be rejected, 

and Bolingbrook adopts the arguments raised by the Illinois Attorney General’s Office in this 

respect, in particular those pertaining to the substantial computer upgrades, its automatic rate 

adjustment request, and the amount of reimbursement it seeks from its incestuous relationship 

with its Service Company. 

 With respect to IAWC’s proposed consolidation of the Chicago Metro Water District 

with Zone 1, the Company has not proven that the consolidation is in the best interests of the 

ratepayers, and, indeed, there are substantial reasons why it should not be approved.  There 

simply has been insufficient proof presented by the Company given the dictates of the Public 

Utility Act, which militates in favor of keeping separate geographic service areas.  The 
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Commission should reject this consolidation attempt in this proceeding.  If IAWC desires to 

bring a separate proceeding to analyze all of the ramifications of the proposed consolidation, so 

be it, but, clearly, it has not satisfied its burden of proof here. 

 

Respectfully submitted, 

     /s/ Jeffrey M. Alperin    
Attorney for Intervenor 
VILLAGE OF BOLINGBROOK 

Jeffrey M. Alperin 
George Marchetti 
Tressler LLP 
305 West Briarcliff Road 
P. O. Box 1158 
Bolingbrook, Illinois 60440 
163271 
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