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Ameren Illinois 6 
 7 

I. INTRODUCTION 8 

 Please state your name and business address. Q.9 

A. My name is James I. Warren.  My business address is 655 Fifteenth Street, N.W., 10 

Washington, D.C. 20005. 11 

 Are you the same James I. Warren who submitted rebuttal testimony in this Q.12 

proceeding? 13 

A. Yes, I am. 14 

II. PURPOSE OF TESTIMONY 15 

 What is the purpose of your surrebuttal testimony? Q.16 

A. The purpose of my surrebuttal testimony is to respond to one particular aspect of the 17 

rebuttal testimonies of Ms. Dianna Hathhorn filed on behalf of the Illinois Commerce 18 

Commission (Commission) Staff (Staff); Mr. David Effron filed on behalf of the People of the 19 

State of Illinois through the Office of the Attorney General (AG) and AARP, Mr. Stephen 20 

Rackers filed on behalf of the Illinois Industrial Energy Consumers (IIEC); and Mr. Ralph Smith 21 

filed on behalf of Citizens Utilities Board (CUB).  Specifically, I will address, correct or clarify 22 
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statements made by these individuals in connection with their common assertion that Ameren 23 

Illinois Company’s (AIC or the Company) FIN 48 amounts should be treated as no-cost capital – 24 

that is, in the same way as the Company’s accumulated deferred income tax (ADIT) balance 25 

notwithstanding that those amounts are clearly different from its ADIT balance.  26 

III. RESPONSE TO MS. HATHHORN’S REBUTTAL TESTIMONY 27 

 On lines 186 through 192 of her testimony, Ms. Hathhorn states that “…the Q.28 

Company holds a quantity of funds for which there is no present cost.”  Do you agree with 29 

that statement? 30 

A. No I do not.  Tax assessments relating to unsustained positions taken on prior tax returns 31 

are subject to interest from the time of the tax underpayment, that is, from the time the erroneous 32 

tax return was filed.  Thus, her contention must be that there is only a “present cost” when the 33 

Company actually pays interest.  This improperly places the Company on a cash basis of 34 

accounting for this purpose.  But, of course, the Company is not on a cash basis of accounting – 35 

and cash basis accounting does not comport with generally accepted accounting principles 36 

(GAAP).  Certainly if the Company were to issue a $1,000 bond on February 1, with interest 37 

payable at 6% once a year on the anniversary of the date of issuance, Ms. Hathhorn would not 38 

seriously contend that the bond had no “present cost” in the year of issuance.  In fact, the 39 

Company would owe interest for 11 months as of the end of that year.  The notion that there is 40 

no “present cost” to the Company’s FIN 48 amounts is equally flawed. 41 

 On lines 196 through 202 of her testimony, Ms. Hathhorn states that all deductions Q.42 

claimed on tax returns are uncertain and that, if the Internal Revenue Service does not 43 

disallow the deductions underlying the FIN 48 amount, customers would not receive the 44 
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benefits of the successful tax position until the subsequent rate case.  Do these statements 45 

support her position? 46 

A. No they do not.  Except with regard to FIN 48 amounts, tax returns are no more uncertain 47 

than are a company’s financial statements prior to being audited.  In fact, tax returns can be seen 48 

merely as financial statements converted to a tax basis.  Most items on the returns are certain.  49 

Not so the deductions to which FIN 48 amounts relate.  The deductions underlying FIN 48 50 

amounts are not like all other deductions – and that is precisely why FIN 48 exists.  Experts have 51 

determined that such deductions are more likely than not to be disallowed.  That is not true of 52 

any other deductions.  That is why different treatment is mandated for FIN 48 amounts.  As for 53 

the impact on customers, Ms. Hathhorn’s statement is correct.  However, her “solution” replaces 54 

a lesser problem with a much greater one.  It is true that, if the experts overestimate the FIN 48 55 

disallowance, the impact of the overestimation – but only to the extent of the overestimation - 56 

will not be reflected in customer rates until the proceeding that follows the resolution of the tax 57 

issue.  However, using her approach, if the experts are correct, then the Company’s rates will not 58 

reflect any of the expertly-projected disallowance until that same later date.  In other words, in 59 

response to her fear that the experts may be off by 10% or even 20%, Ms. Hathhorn proposes 60 

that the Commission treat the experts as if they were off by 100%. 61 

IV. RESPONSE TO MR. EFFRON’S REBUTTAL TESTIMONY 62 

 Does Mr. Effron’s proposal that FIN 48 amounts be treated as ADIT and deducted Q.63 

from rate base and that the Company be permitted to include accrued interest on any tax 64 

deficiency in cost of service make the Company whole? 65 

A. It does not.  And this raises a fundamental point that needs to be made in response to his 66 

testimony as well as to the testimonies of the others who support his proposal.  If the Company 67 
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never claimed the FIN 48-related tax deductions in the first place, the Company’s rate base 68 

would, obviously, not be reduced by any FIN 48 amount (i.e., there would be no FIN 48 69 

amount).  If the tax experts are correct, the Company’s tax returns will be adjusted such that the 70 

FIN 48-related deductions will be stripped out – as if they never happened.  The Company’s 71 

position is that, based on the premise that the opinions of the tax experts are accurate (or that, at 72 

least, they represent the best information available as of the rate base measurement date), the 73 

Company’s ratemaking should be the same in either case.  Otherwise, the Commission will 74 

create a dis-incentive for taking uncertain tax positions.  Allowing the Company to recover any 75 

interest it is assessed, as Mr. Effron proposes, does not restore to the Company the return it 76 

would have earned had it not taken the uncertain tax deductions in the first place.  Thus, Mr. 77 

Effron’s proposal creates such a dis-incentive. 78 

V. RESPONSE TO MR. RACKERS’ REBUTTAL TESTIMONY 79 

 On lines 315 through 316 of this testimony, Mr. Rackers takes issue with your Q.80 

characterization of ADIT and FIN 48 amounts as governmental loans.  Do you agree that 81 

ratepayers are the source of ADIT and of FIN 48 amounts? 82 

A. I do not.  Both ADIT and FIN 48 amounts reflect obligations that run between companies 83 

and the Internal Revenue Service (IRS).  Ratemaking cannot change them – ever.  In other 84 

words, they do not reflect obligations between a company and its ratepayers.  Mr. Rackers, 85 

himself, provides conclusive proof of this.  On lines 338 through 340 of his testimony, he points 86 

out (correctly) that, if a FIN 48 position is not accepted by the IRS, “…the Company will have to 87 

pay the money back with interest.”  The repayment will not be to ratepayers but to the IRS.  That 88 

is because the government is the source of the capital.  It is the same for ADIT. 89 
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 On lines 341 through 350, Mr. Rackers proposes that the Commission reduce rate Q.90 

base by the Company’s FIN 48 amounts but permit the Company to recover any interest 91 

assessed.  Do you agree with this proposal? 92 

A. No I do not.  It is the same proposal as that offered by Mr. Effron – and suffers from the 93 

same deficiencies.  It saddles the Company with a disadvantage for having taken the uncertain 94 

tax position in the first place.  That is in no one’s long term interests. 95 

 On lines 362 through 366 of his testimony, Mr. Rackers observes that, if his Q.96 

proposal to ignore the tax experts is implemented and the tax experts turn out to be 97 

correct, the operation of the formula rate process will quickly address the Company’s 98 

under-recovery of rates.  Is that a fair statement? 99 

A. It is equally true that, if the Company’s proposal to respect the opinion of the tax experts 100 

is implemented and the experts turn out to be wrong, the formula rate process will quickly 101 

address any over-recovery of rates.  The formula rate process mitigates regulatory lag either way.  102 

Consequently, his observation may be true – but it does not suggest a resolution.  We are still left 103 

with the choice between accepting the conclusions of experts or rejecting them and operating on 104 

the premise that they are 100% in error. 105 

VI. RESPONSE TO MR. SMITH’S REBUTTAL TESTIMONY 106 

 On lines 467 through 469 of his testimony, Mr. Smith speculates that you invented Q.107 

the term “non-ADIT.”  How do you respond to that accusation? 108 

A. When I devised the term, I did not know of anywhere else it had previously been used.  109 

Thus, I may have invented it.  Having said that, I certainly did not invent the term “ADIT” and 110 

my term was devised to distinguish between tax liabilities that are ADIT and those that are not – 111 

specifically FIN 48 amounts.  Mr. Smith doesn’t dispute that there are, in fact, substantive 112 
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differences between ADIT and FIN 48 amounts.  So, I stand by the accuracy of the use of the 113 

term. 114 

 On lines 476 through 487 of his testimony, Mr. Smith takes issue with your Q.115 

characterization of AIC’s filed tax returns as “erroneous.”  Is his discussion of that point 116 

valid? 117 

A. It is neither valid nor relevant.  If the Company’s FIN 48 amounts are not sustained, as 118 

the experts have determined will be the case, then the Company’s tax returns for the years in 119 

question will be adjusted.  From the IRS’ perspective, the original returns as filed will have been 120 

erroneous.  This fact does not, in and of itself, implicate penalties.  Mr. Smith’s suggestion to the 121 

contrary is clearly wrong.  Mr. Smith further states that there is no evidence that the Company 122 

has filed erroneous tax returns.  On the contrary, the existence of FIN 48 amounts attests to the 123 

fact that it is more likely than not that the Company has, in fact, filed what will eventually be 124 

deemed by the IRS to be erroneous tax returns.  I remain unable to ascertain how this point could 125 

possibly be relevant to the Commission’s determination of this issue. 126 

 On lines 511 through 573 of his testimony, Mr. Smith expounds on the reasons he Q.127 

believes the Company’s position would be unfair.  How do you respond to this discussion? 128 

A. As I stated on lines 90 through 101 above, the Company’s proposal is fair because it 129 

places the Company in the same position it would have occupied had it never taken the uncertain 130 

tax position – which, after the IRS adjusts its returns, is where it ends up.  Mr. Smith’s proposal 131 

is inadvisable for the same reasons as are those of the other three witnesses whose testimony I 132 

address.  Under his proposal, there is only downside to the Company when it takes an uncertain 133 

tax position.  This is contrary to the long term interests of ratepayers and is, in my opinion, 134 

shortsighted. 135 
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VII. CONCLUSION 136 

 Does this conclude your surrebuttal testimony? Q.137 

A. Yes, it does. 138 
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