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ILLINOIS COMMERCE COMMISSION 1 

DOCKET No. 12-0001 2 

SURREBUTTAL TESTIMONY OF  3 

CRAIG D. NELSON 4 

Submitted on Behalf Of 5 

Ameren Illinois 6 

I. INTRODUCTION 7 

Q. Please state your name and business address. 8 

A. My name is Craig D. Nelson.  My business address is 300 Liberty Street, Peoria, Illinois 9 

61602. 10 

Q. Are you the same Craig D. Nelson who submitted rebuttal testimony in this 11 

proceeding? 12 

A. Yes, I am. 13 

II. PURPOSE OF TESTIMONY 14 

Q. What is the purpose of your surrebuttal testimony in this proceeding? 15 

A. The purpose of my testimony is to respond to Illinois Commerce Commission 16 

(Commission) Staff (Staff) witnesses Ms. Rochelle M. Phipps and Ms. Dianna L. Hathhorn; the 17 

People of the State of Illinois through the Office of the Attorney General (AG) and AARP joint 18 

witness Mr. Michael L. Brosch; Citizens Utility Board (CUB) witness Mr. Ralph C. Smith; and 19 

Illinois Industrial Energy Consumers (IIEC) witness Mr. Michael P. Gorman, regarding several 20 

inputs to the operation of the proposed formula rate tariff, including the calculation of rate base, 21 

the calculation of capital structure and the interest rate application to reconciliations. I also 22 
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address Staff witnesses Ms. Bonita A. Pearce and Ms. Mary H. Everson's position on Mr. 23 

Gorman's recommendation for "stated value" caps on some expenses. Finally, I also respond to 24 

CUB witness Mr. Christopher C. Thomas. 25 

Q. Are you sponsoring any exhibits with your surrebuttal testimony? 26 

A. No, I am not. 27 

III. EFFECT OF COMMONWEALTH EDISON COMPANY ORDER ON THIS CASE 28 

Q. Many of the Staff and intervenor witnesses in this case recommend that the 29 

Commission in this case follow the result in the recent order in Commonwealth Edison 30 

Company’s formula case. Do you have any comment? 31 

A. Yes.  Leaving aside the fact that the circumstances of this case may be different from 32 

Commonwealth Edison Company’s (ComEd), and although I am not a lawyer, I understand that 33 

the Commission’s decisions in other cases do not constitute binding determinations, and I do not 34 

believe that the result in ComEd’s formula rate proceeding should necessarily dictate the result in 35 

this case. To begin with, the ultimate outcome of issues in ComEd’s case have not been finally 36 

determined.   ComEd has sought rehearing on a number of issues, including average rate base 37 

and reconciliation interest rates.  There are also key differences between AIC and ComEd that 38 

support differentiation in the treatment of issues between the two cases.  For example, AIC is a 39 

combination utility under the Energy Infrastructure and Modernization Act (EIMA), ComEd is 40 

not.  Likewise, AIC is subject to different investment and other requirements under the EIMA.  41 

Q. From a policy perspective, do you have a view on the implications of the ComEd 42 

Order on the EIMA and formula ratemaking ? 43 
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A. Yes.  Put simply, the ComEd Order appears designed to thwart the General Assembly’s 44 

clear desire to promote billions of dollars in investment, create jobs, improve reliability, deploy 45 

smart grid technology, and enhance low-income energy assistance programs.  These beneficial 46 

goals, which the General Assembly sought to deliver through the EIMA, depend on  fair  47 

implementation of EIMA’s formula regulatory model.  That model mandates recovery of actual, 48 

prudent costs for utilities, and it is because of that more certain and timely cost recovery that 49 

participating utilities can agree to, and be financially able, to take on the new investment and 50 

performance obligations under the EIMA.  In the EIMA, in return for participating utilities’ 51 

commitment to make investments and meet other commitments, the General Assembly added 52 

provisions designed to make the rate-setting process more efficient by providing greater certainty 53 

as to the kinds of costs that can be included in rates; and to make cost recovery both more timely 54 

by allowing for annual rate update filings, and more accurate by allowing for annual 55 

reconciliations to “true up” actual costs to costs upon which the initial filing was based.  The 56 

ComEd Order interprets the formula rate in a way that it no longer bears the features of timely 57 

and predictable cost recovery necessary to incent or permit the investments contemplated by the 58 

EIMA.  The ComEd Order’s decisions would thus undermine the manner in which the  EIMA  59 

works  as  a  whole, such  that  the  future  viability  of  the  legislative framework is uncertain.  60 

To accept the Commission’s interpretations in the ComEd order suggests the Commission 61 

believes that the General Assembly created a framework in which utilities would voluntarily 62 

accept substantial and unprecedented investment and performance obligations, but would also 63 

subject themselves to cost recovery that is significantly less favorable than under pre-existing 64 

law.  It suggests the Commission believes that the General Assembly purposefully withheld from 65 

the utilities that elected to participate in the EIMA model the financial tools and resources 66 
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needed to undertake the obligations under the law successfully and allow them to maintain their 67 

financial integrity. 68 

IV. AVERAGE CAPITAL STRUCTURE 69 

Q. Ms. Phipps claims that the Commission’s rules and past practice show that an 70 

average capital structure is an appropriate measure of an actual capital structure and the 71 

Illinois Public Utilities Act does not specify a measurement methodology. Please respond. 72 

A. Again, I am not a lawyer, but Section 16-108.5(c)(2) of the Illinois Public Utilities Act 73 

(the Act) requires that the formula rate “[r]eflect the utility’s actual capital structure for the 74 

applicable calendar year, excluding goodwill.”  AIC makes that showing, under that section, 75 

based on data in its most recently filed FERC Form 1/ ILCC Form 21, in which the capital 76 

structure is shown in historical end-of-year amounts.  Thus, Ms. Phipps’ reliance on whatever the 77 

Commission may have done in the past is a plain rejection of the clear language of the statute.  78 

Moreover, I believe that use of a year-end capital structure is more consistent with Commission 79 

practice and accurately measures a utility’s earned rate of return on common equity. 80 

Q. Ms. Phipps also asserts that average capital structures more accurately measure 81 

return on equity for reconciliation purposes because it properly states the amount of 82 

common equity that AIC had invested over the 12 months producing the related net 83 

income. Do you agree? 84 

A. Again, this assertion ignores the language of the statute, which is not vague.  I do not 85 

believe that Staff can simply substitute its judgment for that of the General Assembly.  Using the 86 

actual capital structure as reported is a reasonable means of implementing the formula rate, and 87 

one that is entirely consistent with the General Assembly’s express terms and intent. 88 
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Q. Mr. Gorman states that the capital structure approved in the gas rate case is not 89 

relevant to electric formula rates. Do you agree? 90 

A. No, I do not.  AIC has a single capital structure supporting its electric and gas operations.  91 

There is one pool of capital for both electric and gas operations.  The Company’s debt has credit 92 

ratings that are based on and applicable to electric and gas operations.  The Company does not 93 

and cannot maintain separate electric and gas capital structures.  The Commission’s finding in 94 

the most recent gas case that AIC’s capital structure is reasonable cannot simply be ignored here, 95 

as Mr. Gorman would have it.  The same capital structure supports both electric and gas 96 

operations. 97 

Q. Mr. Gorman suggests that your position means AIC suggests that it has no 98 

responsibility to manage its financial affairs. How do you respond? 99 

A. Mr. Gorman’s assertion is utterly baseless.  I have never suggested that AIC bears no 100 

responsibility to manage its financial affairs.  Clearly, AIC has a duty to behave in a reasonable 101 

and prudent manner, and it makes the utmost effort to satisfy that duty.  That said, there are often 102 

factors or occurrences beyond the Company’s reasonable control that require it to take certain 103 

steps.  104 

V. AVERAGE RATE BASE FOR RECONCILIATION 105 

Q. What is the position of the parties on the use of average rate base for reconciliation?  106 

A. Ms. Hathorn, Mr. Gorman, Mr. Smith, and Mr. Brosch continue to recommend the use of 107 

an average rate base for reconciliation.  Generally, they argue that this is now mandated by the 108 

ComEd decision in Docket 11-0721.  As discussed above, because ComEd has sought rehearing 109 

on that issue I do not believe the Commission’s decision in Docket 11-0721 can be considered 110 
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dispositive.  Further, in large part, the witnesses do not fully respond to my rebuttal arguments 111 

on this issue, for example regarding the need to ensure that customers are paying for the full cost 112 

of plant which is benefiting them.  Thus, my testimony only addresses certain rebuttal points of 113 

Messrs. Brosch, Smith and Gorman below. 114 

Q. A number of witnesses dispute your interpretation of the Section 16-108.5 regarding 115 

use of an average rate base for reconciliation. Has your rebuttal position changed in this 116 

regard? 117 

A. No.  Although I am not an attorney, I do not understand Section 16-108.5 to authorize an 118 

average rate base, for the reasons set forth in my rebuttal.  119 

Q. Mr. Gorman criticizes your reference to an historical test year, saying traditional 120 

ratemaking and formula ratemaking do not have comparable general objectives. How do 121 

you respond? 122 

A. Mr. Gorman misunderstands my references to historical and future test years.  I discussed 123 

the rate setting in historical and future test years to illustrate the use of average versus year-end 124 

rate bases as they relate to the cost of plant used to provide customer service and the rates 125 

recovering that cost.  Thus I concluded that formula rate setting, because it looks at historical 126 

periods, are more like a historical test year. This analogy supports the conclusion that use of 127 

year-end rate base is appropriate, even if the formula process is not "traditional ratemaking" as 128 

Mr. Gorman states. 129 
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Q. Mr. Gorman asserts that the formula rate is designed to recover the cost within the 130 

rate year, and is not being used as a proxy to estimate future cost of service during the 131 

period rates are in effect.  Do you agree? 132 

A. I agree that the formula rate is designed to allow the utility to recover its actual costs 133 

incurred in the rate year.  But those actual costs include the full amount of investment the utility 134 

made in the rate year.  Thus, the question of appropriate ratemaking policy, and the need to 135 

ensure that customer rates are set to recover the costs of plant those customers are benefiting 136 

from, remains the key question. As I discuss in rebuttal, use of an average rate base does not 137 

properly match the rates customers pay with the cost of plant from which they receive service. 138 

Q. Mr. Smith testifies that average rate base “matches the components used to measure 139 

the revenue requirement for the applicable calendar period by recognizing that the period 140 

for revenue and expenses is a full calendar year and that, therefore, the rate base for the 141 

same calendar year is the appropriate basis for measuring whether over- or under-142 

collections for that calendar year have occurred.”  Do you have any comment on this 143 

position? 144 

A. Yes.  In stating that, “the period for revenue and expenses is a full calendar year,” Mr. 145 

Smith seems to view the reconciliation period as a test year.  As Mr. Gorman and others have 146 

pointed out, the reconciliation year is not a test year. The purpose of the reconciliation is to allow 147 

AIC to recover its actual costs.  As I explained in my rebuttal, and as AIC witness, Mr. Robert J. 148 

Mill also explains, this cannot happen with an average reconciliation rate base. 149 
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Q. Mr. Brosch claims the revenue requirement reconciliation process required under 150 

the Act ensures a complete matching of rate and revenue levels with the cost of actually 151 

providing service during that same period. Do you agree? 152 

A. Not with an average reconciliation rate base.  Mr. Brosch acknowledges that the 153 

reconciliation process is designed to ensure a full matching of revenues with overall actual costs 154 

without regard to how rate and revenue levels were initially set.  But given that rates recovering 155 

costs for a given rate year are in effect after that year is over, matching of revenues with costs 156 

requires a year-end rate base, not average.  157 

VI. INTEREST RATE FOR RECONCILIATION 158 

Q. What is the rebuttal position of the parties on interest rate for reconciliation? 159 

A. Ms. Hathhorn notes that AIC did not accept her recommendation, but that the recent 160 

ComEd Order (Docket No. 11-0721) adopted a different approach, which should be used here. 161 

Likewise, Mr. Brosch and Mr. Smith appear to accept the methodology set out in the ComEd 162 

Order. 163 

Q. What is your response? 164 

A. The use of a weighted cost of short-term and long-term debt would not compensate AIC 165 

for its actual costs of accessing capital in the markets to fund investments required under the 166 

statute.  It effectively would require AIC to alter its capital structure to fund reconciliation 167 

amounts with a certain mix of debt, irrespective of: the consequences of using only debt on 168 

AIC’s financial condition and credit ratings; whether such funding is prudent; and whether such 169 

funding is practicable.  In effect, the parties are arguing that it is imprudent to fund reconciliation 170 

amounts – which themselves represent unrecovered costs associated with the incremental 171 
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investment in plant that the formula rate is supposed to support – with anything other than debt.  172 

The far more reasonable position is that this investment should be supported by the same mix of 173 

capital as other investment.  To the extent that AIC issues short-term debt, it will be reflected in 174 

the capital structure and its effect thus captured in a reconciliation.  There is no need to assign 175 

specific debt to specific investment as the other parties do with their proposal.  176 

VII. “STATED VALUE” CAPS PROPOSED BY IIEC WITNESS, MR. GORMAN 177 

Q. Have other parties offered an opinion regarding Mr. Gorman's "stated value" caps? 178 

A. Both Ms. Hathhorn (with respect to the rate case expense cap) and Ms. Pearce (with 179 

respect to incentive compensation expense and affiliate charges caps) have stated that Mr. 180 

Gorman’s recommendation should be rejected because of potential practical difficulties in 181 

implementing them and because they do not understand the proposals to be consistent with the 182 

Act.   183 

Q. Do you agree? 184 

A. Yes.   185 

Q. Does Mr. Gorman offer any further rationale for his proposal? 186 

A. Yes, he states that the Commission should implement some procedural mechanism to 187 

determine whether a utility must show its costs are prudent and reasonable.  188 

Q. What is your response? 189 

A. AIC’s costs must be prudent and reasonable even under formula rates.  The EIMA makes 190 

clear that in formula rate reconciliations (220 ILCS 5/16-108.5(d)), the Commission can review 191 
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the prudency and reasonableness of AIC’s actual costs in the reconciliation proceeding.  Thus, I 192 

believe the “procedural mechanism” already exists in the formula rate reconciliation process. 193 

VIII. RESPONSE TO CUB WITNESS, MR. THOMAS 194 

Q. Mr. Thomas makes the allegation that the Commission should take steps beyond 195 

“evaluating the FERC form 1 inputs submitted by the Company.” How do you respond? 196 

A. Mr. Thomas does a great disservice to the Commission, and indirectly, the Staff. The 197 

Commission’s order in the ComEd case, Docket No. 11-0271, makes abundantly clear the 198 

Commission is doing far more than checking FERC Form 1 inputs. The Commission’s role is no 199 

less involved than it has been in traditional rate cases or other proceedings before it. 200 

Q.  Mr. Thomas continues to advocate for “piecemeal approvals”, claiming that utility 201 

investments will not be maximized. Do you agree? 202 

A. No, not at all. Despite Mr. Thomas’ allegation, it’s just that, an allegation. He points to no 203 

example.  Further, he ignores the very prescriptive nature of the EIMA and the direction given by 204 

the legislature to the Commission. The EIMA makes clear how the pieces fit: the utility declares 205 

itself to be a participating utility when it files it initial formula rate case. This filing triggers the 206 

metrics plan, the infrastructure investment plan, the AMI plan and related investment 207 

requirements.  Rates are then set in the formula process, under which the prudency of annual 208 

costs and investments, including investments under the EIMA, can be reviewed.  So when Mr. 209 

Thomas states the “EIMA should be viewed as a whole,” this is already the case.  Each 210 

regulatory filing is expected to comply with the stated statutory criteria in order to be approved, 211 

and the interlocking nature of each is clear under the EIMA. 212 
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Q. Mr. Thomas refers to the rejected AMI plan as being minimalistic. Do you have any 213 

comments? 214 

A. Mr. Thomas ignores, first, that the Commission acknowledged the very short time period 215 

in which AIC had to operate. Second, Mr. Thomas overlooks the key question: were the various 216 

requirements met.  They all were, except the cost-beneficial test.  Third, in many instances what 217 

was considered “minimal” was really information that would be subsequently provided in the 218 

ordinary course of business. For example, there was criticism about the lack of information about 219 

the AMI vendors.  AIC became a participating utility when it filed this case, in January.  It 220 

immediately embarked on preparing the various filings and began the process of vendor 221 

solicitation. The reality is the vendors weren’t known within 90 days of the formula rate filing, 222 

but only the RFIs had been issued.  223 

Q. Mr. Thomas claims the formula rate option provides AIC “with extraordinary 224 

benefits in the form of virtually automatic rate increases with substantially reduced 225 

regulatory oversight.” Is he correct? 226 

A. No, he is not. Apparently Mr. Thomas has not paid close enough attention to the formula 227 

rate filings by AIC.  In both the initial and update filings, AIC is recommending a revenue 228 

requirement reduction, hardly an “automatic rate increase(s)”.  I assume that Mr. Thomas is not 229 

recommending a rate increase in this proceeding.  And as to the lack of regulatory oversight, Mr. 230 

Thomas must also be unaware of the extensive oversight reflected in the Commission’s decision 231 

in the ComEd formula rate case, and the recommendations by Staff and intervenors in the AIC 232 

formula rate filings.  In other words, the extensive review, testimony and recommendations by 233 

parties of AIC’s filing would appear to belie his concern about substantially reduced oversight. 234 
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IX. CONCLUSION 235 

Q. Do you have anything further to add at this time? 236 

A. No.  This concludes my surrebuttal testimony 237 


