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STATE OF ILLINOIS 

 

ILLINOIS COMMERCE COMMISSION 

 

 

COMMONWEALTH EDISON COMPANY   ) 

) 

Petition for Statutory Approval of a Smart Grid  ) Docket No. 12-0298 

Advanced Metering Infrastructure Deployment Plan ) 

Pursuant to Section 16-108.6 of the     ) 

Public Utilities Act          ) 

 

 

RESPONSE OF THE PEOPLE OF THE STATE OF ILLINOIS AND AARP TO 

COMMONWEALTH EDISON COMPANY’S MOTION FOR A POST-ORDER STAY 

AND OTHER RELIEF 
  

The People of the State of Illinois, by and through Lisa Madigan, Attorney General of 

the State of Illinois (“the People” or the “AG”), and AARP, through one of its attorneys, 

pursuant to Part 200.190(e) of the Rules of Practice of the Illinois Commerce Commission 

(“the Commission”), 83 Ill.Admin.Code Part 200.190(e), and the schedule established by the 

Administrative Law Judge, hereby file their Response to Commonwealth Edison Company’s 

(“ComEd” or “the Company”) Motion for a Post-Order Stay and Other Relief (“Motion”), 

filed on June 7, 2012.  ComEd’s unorthodox Motion asks the Commission to (1) accept its 

flawed cost/benefit analysis and approve the AMI Plan it submitted on April 23, 2012, 

despite its statement in the Motion that it will shortly be submitting a different cost/benefit 

analysis, which will result in a reduction of net benefits; (2) stay the order; and (3) grant 

rehearing on its own Motion on the issues of the deployment schedule and cost/benefit 

analysis.  As discussed below, neither Section 16-108.6(c) nor Section 10-113 of the Public 

Utilities Act (“the Act”) permit the Commission to accept a Plan based on a cost/benefit 

analysis that will be revised in a yet-to-be-defined manner.  In addition, the Motion’s 

requested relief is contrary to the procedural and statutory framework provided in Section 10-

113 and 16-108.6 of the Act.  The Commission should deny ComEd’s Motion.   
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I. The Commission Cannot Approve ComEd’s Plan Under Sections 10-113 

and 16-108.6(c) of the Act if the Cost/Benefit Study That is the Basis of 

Such a Finding is No Longer Accurate. 
 

As a point of background, it is important to point out that under the formula 

ratemaking and smart grid/AMI investment provisions of the Act, the AMI plan approved in 

this docket will become the blueprint for up to $1.3 billion of ratepayer-funded AMI 

investment.  220 ILCS 5/16-108.5(b)(1)(B).  Under  Section 16-108.6 of the Act, a utility 

choosing to participate in formula rate regulation pursuant to Section 16-108.5 shall provide 

for investment in AMI over a 10-year period across its entire service territory “in a manner 

that is consistent with subsection (b) of Section 16-108.5” of the Act.  Subsection (b) 

provides that the AMI Plan shall contain (1) an AMI vision statement; (2) a statement of AMI 

strategy; (3) a deployment schedule and plan for installation for all ComEd customers in 10 

years; (4) annual milestones and metrics for the purpose of measuring the success of the AMI 

Plan; and (5) a consumer education plan.  220 ILCS 5/16-108.6(b).
1
   

At issue with respect to ComEd’s Motion is Section 16-108.6(c), which predicates 

approval of an AMI Plan on a specific finding by the Commission that the Plan is, in fact, 

cost-beneficial.  The Commission can issue an order approving the utility’s initial Plan or 

approving the Plan with modification  “if the Commission finds that the AMI Plan contains 

the information required in paragraphs (1) through (5) of this subsection (c) and further finds 

that the implementation of the AMI Plan will be cost-beneficial
2
 consistent with the principles 

                                                           
1
  Section 16-108.6 also requires that the AMI Plan shall be fully consistent with the standards of the 

National Institute of Standard and Technology (NIST) for Smart Grid inter-operability in effect at the time of 

filing, and other cyber security, technical and privacy requirements.  220 ILCS 5/16-108.6(a), (c), (d).   While 

parties to this docket have offered various proposed modifications to the Plan with respect to these informational 

and regulatory requirements, they are not at issue in this Motion.   

 
2
  Under Section 16-108.6(a) of the Act, “cost beneficial” is defined as: 

 

a determination that the benefits of a participating utility's Smart Grid AMI Deployment Plan 

exceed the costs of the Smart Grid AMI Deployment Plan as initially filed with the 

Commission or as subsequently modified by the Commission. This standard is met if the 
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established through the Illinois Smart Grid Collaborative
3
, giving weight to the results of any 

Commission-approved pilot designed to examine the benefits and costs of AMI deployment.”  

220 ILCS 5/16-108.6(c) (emphasis added).  The Commission must enter its order within 60 

days of the filing of an AMI Plan.  Id.   

ComEd states in its Motion, filed in conjunction with its Application for Rehearing in 

the formula rate case, Docket No. 11-0721, that “[r]egretfully, the uncertainty and loss of  

cost recovery resulting from the May 29 Order make it impractical for ComEd to continue to 

commit to the deployment schedule in its Plan.”  Id.  As a result, the Company says it “must 

explore new strategies to fund AMI investments and shift more of that investment to the later 

years of the ten-year timeframe.”  Id.  The Company states it is in the process of developing a 

“contingent revised deployment schedule that defers investments and costs beyond 2012 in 

anticipation that greater clarity around cost recovery may be restored.”  Id.  The Company 

does not elaborate on what constitutes, or indeed how it will achieve, “greater clarity around 

cost recovery.”    

What is critical to the Commission’s decision with respect to this Motion is the 

Company’s statement that these deployment deferrals will “reduce the net present value of 

both costs and quantified benefits of the Plan” thereby, according to the Company, 

necessitating both Commission approval of the existing cost/benefit analysis, and then the 

granting of a rehearing so it can submit the yet-to-be-identified details of the revised 

                                                                                                                                                                                     
present value of the total benefits of the Smart Grid AMI Deployment Plan exceeds the 

present value of the total costs of the Smart Grid AMI Deployment Plan. The total cost shall 

include all utility costs reasonably associated with the Smart Grid AMI Deployment Plan. The 

total benefits shall include the sum of avoided electricity costs, including avoided utility 

operational costs, avoided consumer power, capacity, and energy costs, and avoided societal 

costs associated with the production and consumption of electricity, as well as other societal 

benefits, including the greater integration of renewable and distributed power resources, 

reductions in the emissions of harmful pollutants and associated avoided health-related costs, 

other benefits associated with energy efficiency measures, demand-response activities, and the 

enabling of greater penetration of alternative fuel vehicles.   

 

220 ILCS 5/16-108.6(a). 
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deployment plans and cost/benefit analysis.  Id. at 5.  The basis for permitting this 

unorthodox procedural framework is the Company’s view that “the magnitude of the 

(existing) Plan’s net benefits” leaves the Company “extremely confident the Plan will remain 

cost-beneficial by a wide margin.”  Id. There are evidentiary and statutory roadblocks, 

however, that require denial of ComEd’s Motion.   

First, the Commission cannot approve a Plan based on a cost-benefit analysis that is 

essentially being withdrawn from the record evidence or, at a minimum, modified in ways 

that are not in evidence.  As noted above, Section 16-108.6(c) requires a finding that a Plan is 

cost-beneficial.  The evidence needed to make such a finding is a cost/benefit analysis.  

Regardless of what ComEd asserts are “the magnitude of the (existing) Plan’s net benefits”, 

the Commission cannot approve a Plan based on a cost/benefit analysis that is being altered 

in unspecified ways.  Section 10-103 of the Act requires that  “[i]n all proceedings, 

investigations or hearings conducted by the Commission, except in the disposition of matters 

which the Commission is authorized to entertain or dispose of on an ex parte basis, any 

finding, decision or order made by the Commission shall be based exclusively on the record 

for decision in the case, which shall include only the transcript of testimony and exhibits 

together with all papers and requests filed in the proceeding, including, in contested cases, the 

documents and information described in Section 10-35 of the Illinois Administrative 

Procedure Act.”  220 ILCS 5/10-103.  ComEd’s Motion asks the Commission to approve its 

cost/benefit analysis based on  unspecified changes that are not a part of the record of this 

case.   

It is important to note, too, that there are tangible consequences to a Commission 

decision that an AMI Plan is cost-beneficial and should be approved – consequences that 

ComEd refrains from mentioning.  Once an AMI Plan is approved, there are certain cost 

implications for both the utility and ratepayers.  The statute provides that if approved, “[a] 
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participating utility's decision to invest pursuant to an AMI Plan approved by the 

Commission shall not be subject to prudence reviews in subsequent Commission 

proceedings.”  Id.  As noted earlier, the AMI plan approved in this docket will become the 

blueprint for up to $1.3 billion of ratepayer-funded AMI investment.  220 ILCS 5/16-

108.5(b)(1)(B).  Thus the Commission’s decision in this docket will commit ratepayers to 

finance this significant investment for a decade to come.  ComEd’s Motion makes light of 

this commitment in its request to approve a Plan based on a cost/benefit study and 

deployment plan that will be altered in undefined ways.   

Second, from an evidentiary perspective, the existing record does not support 

ComEd’s claim that “the Plan will remain cost-beneficial by a wide margin” upon revision.  

As detailed in the Proposed Order, there are multiple defects in the cost/benefit analysis 

submitted by the Company.  The Proposed Order aptly finds that there are “many problems” 

with the ComEd cost/benefit study, “not the least of which is the lack of independent 

verification of the inputs to the study.”  Proposed Order at 38.  The Proposed Order also 

notes, significantly, that the Commission Staff admitted in testimony that, outside of a review 

of the discount rate used in the study, they did not have time to assess the costs and benefits 

assumed by ComEd in the cost/benefit study.  Id.  The Proposed Order also correctly rejected 

the Company’s proposal to employ a 3.087% discount rate as a key assumption in the 

cost/benefit analysis.  Id. at 38-39.   

Other defects in the cost/benefit study that were highlighted in the AG Initial Brief 

and Brief on Exceptions are worthy of mention as the Commission assesses ComEd’s 

Motion.   The evidence shows that the use of a 20-year time frame for assessing the costs and 

benefits is too long and inappropriately inflates benefits, especially when the depreciable life 

of the meters is 15 years.  As noted by AG witness Hornby, the choice of 15 years, unlike 

ComEd’s proposed 20 years, is a conservative estimate, and reflects the uncertainty 
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associated with these projections, including projected costs, projected benefits and the 

expected life of the smart meters.  AG Ex. 3.0 at 13.  This is consistent with the conclusion of 

the ISSGC report that “The length of time over which a cost benefit analysis is calculated 

should reflect the projected useful life of the smart grid investment or system. … Absent any 

persuasive contrary evidence, the depreciable life of the investment for regulatory (non-tax) 

purposes should match the useful life of the investment.”  ISSGC Report at 239. 

 The evidence shows, too, that the impact of ComEd’s selection of a 20-year time 

frame for its Base Case, as compared with the more reasonable and accepted 15-year 

timeframe, is significant. The Doorknock Sensitivity and the Base Case are each much less 

cost beneficial if their Net Present Value is calculated using a 15-year time horizon and 

higher discount rates, as indicated on page 1 of AG Ex. 3.4.  In fact, at a 10.05% customer 

discount rate and a 15-year time horizon, the Doorknock Sensitivity and the Base Case are 

each only marginally cost- beneficial, with benefit to cost ratios of 1.0 and 1.1 respectively.  

The Proposed Order, too, acknowledges the uncertainty of a 20-year assessment given that 

“there is no guarantee that the Company’s assumptions will hold true, or, indeed, that the 

meters will remain in service as long as assumed by the Company.”  Proposed Order at 39.   

As noted above, other critical inputs to the cost/benefit study were not independently 

verified or assessed, including assumptions about ComEd’s future rates, inflation and  the 

cost of energy in general over the next 15-to-20 years.  Tr. at 389-396.  These inputs are 

critical to calculating the value of benefits from reducing Unaccounted for Energy (“UFE”) 

and Consumption on Inactive Meters (“CIM”).  ComEd witness Trump confirmed during 

cross-examination that the assumptions related to inflation and energy prices were, like the 

critical discount rate input, supplied by ComEd/Exelon employees, rather than through a 

third-party objective analysis.  Tr. at 389-396.  Mr. Trump, who incorporated those values in 

the benefits quantification, performed no independent analysis of the accuracy or 
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reasonableness of these figures.  Id.; See also Cross Ex. 18.  As a result, those projected 

benefits are sensitive to the validity of ComEd’s assumptions regarding increases in its rates 

and changes in future electricity energy supply prices, which in turn are very sensitive to 

future natural gas prices.  Mr. Hornby characterized these assumptions as “essentially 

speculative”, a characterization with which ComEd witness Vogt agreed.   AG Ex. 3.0 at 15-

16; Tr. at 301-302.  

All of this evidence belies ComEd’s claim that despite the coming revisions to the 

cost/benefit analysis which the Company states will reduce the net benefit quantification, the 

Commission can feel secure that the Plan will remain cost-beneficial.  Such a leap of faith is 

particularly difficult when ComEd provides no details as to what the net benefit impacts will 

be.  For these reasons, too, the ComEd’s request to approve the Plan should be denied. 

II. ComEd’s Request for a Rehearing and Stay is Premature.  

ComEd’s Motion should also be denied because the requested relief contravenes the 

procedural framework of Article X of the Public Utilities Act.  In addition, if granted, the 

Commission would simply be creating an end-run around the 60-day timeline requirement of 

Section 16-108.6(c) of the Act.   

First, from a procedural perspective,  ComEd’s request for a rehearing is premature.  

It goes without saying that this docket has not been completed.  While the statute’s 60-day 

timeframe and the limitations that review period permit appears to be a significant factor in 

ComEd’s Motion strategy, it cannot be the basis for subverting the procedural framework of 

Commission proceedings outlined in Article X of the Act.  Under Section 10-113 of the Act,  

rehearing requests shall be filed after the Commission’s issuance of an order.  Recognizing 

the constraints of the 60-day timeline provided in Section 16-108.6 of the Act, ComEd asks 

the Commission to upend that procedural framework.  The Commission should and must 

reject that proposed course.   
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ComEd’s request for the issuance of a stay of the Commission’s order in this case is 

also premature.  Like its procedural outline for rehearings, Section 10-113 of the Act also 

presumes that requests for stay of a Commission order follow the issuance of a Commission 

order.  220 ILCS 5/10-113.  As is clear, no Order has been entered by the Commission, nor 

has the Company provided any basis for granting a stay other than to circumvent the 60-day 

statutory timeline in Section 16-108.6 of the Act.   A stay order “seeks only to preserve the 

status quo existing on the date of its entry and does not address in any way the merits of the 

underlying dispute.” Certain Underwriters at Lloyd's, London v. Boeing Co., 385 Ill.App.3d 

23 (2008) citing Kaden v. Pucinski, 263 Ill.App.3d 611, 615,  635 N.E.2d 468 (1994).  In this 

case, the purpose of the stay request is clear:  to provide the Company with more time to 

modify its cost/benefit study than Section 16-108.5 of the Act permits. 

Moreover, when determining whether to grant a stay, the Commission is guided by 

the same factors traditionally used by courts when evaluating whether the grant of a stay is 

appropriate:  (1) the petitioner’s likelihood of prevailing on the merits; (2) the irreparable 

harm petitioners will suffer if the stay is denied; and (3) the harm to other parties that would 

result from the issuance of a stay.   In re Commonwealth Edison Co., ICC Docket No. 87-

0427, 1993 Ill. PUC LEXIS 21 at 2 (Order Jan. 8, 1993) (citing City of Chicago v. Ill. 

Commerce Comm’n, 133 Ill. App. 3d 435 (1st Dist. 1985)).  In this instance, a stay would be 

granted not because an appeal is pending and a request has been made to retain the status quo, 

but rather to permit ComEd a second chance at revising its cost/benefit analysis in some 

unknown manner with likewise unknown impacts on the cost/benefit calculation.  The 

Commission cannot assess whether a stay is appropriate under these circumstances as a 

backdoor means of providing ComEd more time to revise its cost/benefit study in light of 

new circumstances.  Moreover, it is unclear how the Commission would realistically assess 

the three-prong test for granting a stay in this instance.  It is clear that ComEd has failed to 
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show that it will be irreparably harmed if a stay and the other relief requested in the motion is 

not granted.  What is also clear is that ComEd’s grounds for a stay  -- the need to circumvent 

a statutory deadline in light of new circumstances -- is not supported by Illinois caselaw or 

the procedural framework of Articles X and XVI of the Act.  For these reasons, too, ComEd’s 

Motion should be denied. 

Conclusion 

WHEREFORE, the People of the State of Illinois respectfully request that the 

Commission enter an order consistent with the recommendations made in this Brief.  

Respectfully submitted, 

PEOPLE OF THE STATE OF ILLINOIS 

By Lisa Madigan, Attorney General 
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