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STATE OF ILLINOIS  

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 
 
Petition for Statutory Approval of a Smart Grid 
Advanced Metering  Infrastructure Deployment Plan 
pursuant to Section 16-108.6 of the Public Utilities Act  

: 
: 
: 
: 
: 

 
No. 12-0298 

BRIEF ON EXCEPTIONS OF  
COMMONWEALTH EDISON COMPANY 

Commonwealth Edison Company (“ComE”) submits this Brief on Exceptions (“BOE”), 

under Section 10-111 of the Public Utilities Act (the “Act”), 220 ILCS 5/10-111, 83 Ill. Admin. 

Code § 200.830, and the schedule set by the Administrative Law Judge.  Separately submitted 

Exceptions contain ComEd’s recommended revisions to the Proposed Order (or “PO”). 

I. INTRODUCTION 

Before the Commission is the statutory review and approval of ComEd’s Smart Grid 

Advanced Metering Infrastructure (“AMI”) Deployment Plan (“AMI Plan” or “Plan”).  The 

General Assembly, in the Energy Infrastructure Modernization Act,1 set out a process to 

stimulate billions of dollars of new investment in Illinois, to develop a 21st Century electric grid 

through Smart Grid technology, to create thousands of new high-quality jobs, to improve service 

reliability, and to greatly expand low-income energy assistance programs.  It considered AMI 

deployment so important to those goals that it created a unique statutory process for Commission 

review and approval of utilities’ AMI Plans, and itself legislatively prescribed the specific 

criteria the Commission is to apply.  The General Assembly stated those criteria in clear and 

precise language accompanied by detailed and precise definitions, including of how costs and 

                                                 
1  220 ILCS 5/16-108.5(b)(1)(B)(i) & (iii).  The “Energy Infrastructure Modernization Act” or “EIMA” is the 

common name for the changes and additions that Public Acts 97-0616 and 97-0646 made to the Illinois Public 
Utilities Act (“PUA”), 220 ILCS Act 5.  ComEd has elected to be a “participating utility” under EIMA. 
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benefits are to be measured, lest its direction or intention be misunderstood.  The General 

Assembly also found that “the cost savings and benefits to ComEd customers of full AMI 

deployment are nearly three times greater than the cost to deploy AMI” and those savings would 

total in the billions over 20 years.2  That finding was based on a Black & Veatch cost-benefit 

study that, like the study ComEd presented, used a societal discount rate based on Treasury 

bonds and did not impose on AMI deployment the social costs of poverty including the inability 

to afford electric service.   

The General Assembly also legislatively established the standards governing what AMI 

technology could be adopted and how it was to be used and deployed.  Consistent with its 

continued belief in competitive markets, the General Assembly did not assign to regulated 

utilities the duty to themselves develop and deliver Smart Grid applications.  EIMA rather 

requires that utilities facilitate development of Smart Grid applications by deploying AMI that is 

“interoperable” and uses open, upgradable technology.  The General Assembly underscored that 

commitment to market development of Smart Grid applications by establishing a technology 

development trust fund and by requiring utilities to establish nationally-unique Smart Grid Test 

Beds to promote third-party Smart Grid development.3   

Turning to ComEd’s AMI Plan in particular, the evidence relating to each statutory 

criterion was overwhelming and often unopposed.  As the evidence showed, AMI benefits 

customers and society.  It reduces costs and empowers customer choice.  The record shows 

ComEd’s AMI Plan meets each of the five informational criteria and the two technical criteria.  

The Proposed Order’s acknowledgement that the Plan meets various statutory criteria, usually 

                                                 
2  Public Act 097-0646, Section 1(4). 
3  220 ILCS 5/16-108.8.  Subject to safety and reliability protections, the test bed is “open to all qualified 

entities wishing to test programs, technologies, business models, and other Smart Grid-related activities …”   
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with no serious contest and with broad support, follows the evidence, as does its ultimate 

conclusion that the AMI Plan should be approved. 

However, the Proposed Order’s conclusion that the Plan can only be found cost-

beneficial with several added conditions, including conditions the Commission cannot lawfully 

impose, is not supported by the record and based on fundamental mistakes about the facts.  The 

evidence proved the Plan was cost-beneficial by a wide margin, and at any reasonable discount 

rate, and even without adding to the mix the benefits of Peak Time Rebates (“PTR”) or other 

rates designed to change consumer behavior or the benefits of the Smart Grid customer 

applications that will come to market.  ComEd also responded to the premises on which those 

conditions rely, but much of that evidence is neither acknowledged nor discussed in the proposed 

Analysis and Conclusions.  To be fair and accurate, the Proposed Order must be modified to 

reflect the full record, and to correct mistakes of fact and law, the most important of which are 

summarized here: 

ComEd’s AMI Plan is cost-beneficial by a huge margin and under any reasonable 

assumption.  Two extraordinarily detailed cost-benefit studies proved that fact.  Those studies 

faithfully implemented the law’s direction, were designed and conducted by experts renowned 

for this work, and supported by five ComEd subject matter experts.  Staff concurred.  The Plan 

remains cost-beneficial at any reasonable discount rate, including rates far above ComEd’s own 

cost of capital.  Staff again concurred.  While ComEd used a reasonable societal discount rate, 

the result does not change with the choice of discount rate.  No evidence disputes the 

quantification of a single cost or benefit.  The Proposed Order’s implication that some aspect of 

these studies are suspect because inputs used to determine costs and benefits were not also 
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“independently verified” ignores ComEd’s testimony, does not square with anyone’s testimony 

about how such studies are performed, and is contrary to the rules of evidence.   

ComEd’s Plan enables Smart Grid technologies.  After literally years of planning and 

stakeholder processes, ComEd’s AMI Plan was carefully designed to use industry standard, 

open, interoperable technologies.  It was expressly designed to accommodate rapidly evolving 

offerings in the marketplace and to work with a broad range of technologies and providers, 

including competitive energy suppliers and suppliers of devices and systems ranging from home 

automation to electric vehicles.  That is exactly what EIMA demands.  It does not call on, or 

authorize, the Commission to thrust ComEd into the competitive marketplace for customer 

applications.  It does not anticipate ComEd will make “bets” about which customer applications 

will prevail, risking further stranded costs.  The law does spell out what ComEd must do:  deploy 

interoperable systems and offer PTR in addition to its current real-time pricing rate.  But, it does 

not require ComEd to offer other new services, such as a Time of Use (“TOU”) rate, a rate that 

would in any event be limited to the shrinking share of customers that buy supply from ComEd 

and raise vexing procurement issues.  Indeed, the law expressly bars the Commission from 

requiring ComEd to offer such new services.   

ComEd’s AMI Plan does not rely on PTR or future customer applications to be cost 

beneficial.  The Plan has net benefits of more than $1.2 billion without any benefits attributable 

to PTR or customer price signal response.  Most of those benefits – such as reduced and avoided 

costs – flow to every customer promptly and are not delayed until the customer gets an AMI 

meter.  The notion that ComEd’s AMI Plan requires an additional Time of Use (“TOU”) rate in 

order be cost-beneficial is equally unfounded.   
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The social needs of persons who cannot afford electricity are not a cost of AMI.  Much 

of the AG, AARP, and City testimony in this docket veered into a discussion of effects of being 

unable to afford basic services, including electricity.  The General Assembly in contrast 

recognized these issues for what they are -- social problems, with many facets.  It addressed them 

head-on in EIMA, with substantially increased targeted assistance programs.  220 ILCS 5/16-

108.5(b-10).  It recognized that reducing uncollectible costs benefits everyone by reducing 

electric costs and made cutting bad debt one of the quantified performance metrics in EIMA.4  

Disconnection for non-payment is necessary in some circumstances, and allowing unpaid 

charges to grow and accumulate by continuing to make the disconnection process more 

expensive and more dangerous than it need be benefits no one.   

The Proposed Order, however, accepts AARP’s and the AG’s premise that because AMI 

reduces the cost, difficulty, and safety hazards of manual disconnection, the consequences of 

some disconnected parties’ being unable to pay for service should be counted as a “cost” of AMI 

that the Plan must offset.  It does so even though the record demonstrates that AMI saves society 

resources, which ultimately benefits everyone, and even though AMI does not change who may 

be disconnected or why.  Moreover, while AMI makes the technical process of disconnection – 

and reconnection, once payment is made or assistance received – faster, less costly, and less 

dangerous, it is unfair and unlawful to attribute to the disconnection technology the underlying 

social costs of poverty or of the inability to afford service.  The General Assembly made that 

clear when it expressly defined the costs to be included in the cost-benefit equation as utilities’ 

costs of deploying AMI, not the costs of such social problems.  The alternative to AMI is not a 

                                                 
4  220 ILCS 16-108.5(f)(8) (defining as an performance metric “improvement” in utility performance acting 

to “reduce uncollectible expense by at least $30,000,000….”). 
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world where everyone can afford necessities; it is disconnection using manual processes that cost 

more and are dangerous.  That benefits no one. 

* * * * * 

In sum, ComEd demonstrated, based on the testimony of subject matter experts and 

detailed cost benefit studies, that its AMI Plan satisfies all of the EIMA’s criteria and brings 

more than $1.25 billion in benefits to all ComEd customers.  Staff independently reviewed 

ComEd’s Plan and the record, and concurs that the Plan meets the statutory criteria and should 

be approved.  Staff Initial Brief (“Br.”) at 9.  The Proposed Order’s rationale for giving Staff so 

little weight – that because of the statutory requirements Staff’s economics did not have enough 

time to verify individual study inputs (PO at 38) – did not affect Staff’s opinion.  Staff did not 

opine that such “verification” was required, and supported the studies and the AMI Plan based on 

the record supporting them.  Moreover, if the schedule in this Docket compromised Staff’s 

review, it would equally have compromised Mr. Hornby, who the Proposed Order seems to 

credit.  The Proposed Order’s criticism of the EIMA is, however, beside the point.  By departing 

from the statutory criteria, the statutory definitions, and the evidence, the Proposed Order 

recommends conditions that are unlawful, unsupported, and in some cases unworkable, and puts 

the real benefits of AMI in peril.  The Commission’s task, in contrast, is clear: 5 assess ComEd’s 

AMI Plan and approve it if it meets the statutory criteria.  Based on the record, the Plan must be 

approved without the additional conditions the Proposed Order would impose.  

                                                 
5 The Commission must discharge the directives od the General Assembly and has only those powers 

delegated to it by the General Assembly.  Bus. and Prof’l People for the Public Interest v. Ill. Comm. Comm’n, 146 
Ill. 2d 175, 195 (1991).  In applying legislation, the Commission must, if there is any doubt about its meaning, be 
guided by the General Assembly’s intent.  Harrison Tel. Co. v. Ill. Comm. Comm’n, 212 Ill. 2d 237, 247 (2004).   



 

{00005314 7 } 7 

II. THE PROPOSED ORDER WRONGY CONCLUDES THAT COMED MUST 
OFFER PROGRAMS RATHER THAN ENABLE FUNCTIONS 

One of the informational requirements for an AMI plan is a Smart Grid AMI strategy, 

which is described in the Public Utilities Act (“PUA”), 220 ILCS 5/1-101 et seq., as follows: 

(2) a statement of Smart Grid AMI strategy that includes a description of 
how the utility evaluates and prioritizes technology choices to create customer 
value, including a plan to enhance and enable customers' ability to take advantage 
of Smart Grid functions beginning at the time an account has billed successfully 
on the AMI network. 

220 ILCS 5/16-108.6(c)(2).  The Proposed Order appears to view this informational requirement 

as obligating a participating utility to offer additional or new products and services that rely on or 

utilize smart grid functionality provided by AMI meters to provide customer benefits.  See PO at 

6 (“The ability to see [hourly energy usage] information online is not the same as taking 

advantage of Smart Grid functions”).  Specifically, the Proposed Order states as follows: 

 It is not clear that this strategy is designed to “enhance and enable 
customers’ ability to take advantage of smart functions beginning at the time an 
account has billed successfully on the AMI network.”  The hourly usage 
information is of questionable use if there is not a corresponding dynamic rate 
that allows customers to save money.  Yes, the AMI Plan describes the many 
exciting possibilities of AMI, but does not contain a strategy to bring those 
immediately home to ComEd’s customers ….  Plan at 7.  The strategy called for 
by the EIMA for customers to be able to take advantage of smart grid functions is 
not clearly contained in the AMI Plan nor spelled out by the Company. 

 The Commission agrees with intervenors that a TOU rate, which requires 
less drastic energy use changes than RTP and does not require enabling 
equipment beyond the meter, is an important and vital step to “enhance and 
enable customers' ability to take advantage of Smart Grid functions.”  Further, 
these Smart Grid functions are supposed to be available “beginning at the time an 
account has billed successfully on the AMI network.” 

 When the Company files its modified AMI Plan as discussed below, a 
time line for TOU availability should be outlined because, as written, the smart 
grid functions are not immediately available to customers. 

PO at 7.  ComEd revisions to the Proposed Order relating to this argument are found in 

Exception No. 1. 
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A. The Proposed Order Wrongly Recommends that ComEd Must 
Deliver All Customer Benefits 

The PO misinterprets and misapplies the AMI Smart Grid strategy requirement of Section 

16-108.6(c)(2).  As the Commission held in its recent order concerning Ameren Illinois’ AMI 

Plan, that requirement is met by presenting information about how the utility evaluated and 

prioritized technology choices and how that strategy enhances and enables customers use of 

Smart Grid technologies, just as the law’s plan language states.  It does not require the utility to 

itself deliver Smart Grid benefits, nor is it the utility’s task to ensure that customers choose to 

take advantage of them.  The Commission held: 

This statutory language indicates to the Commission that the proper focus of this 
expedited docket is whether Ameren filed an AMI Plan that contains information 
consistent with Section 16-108.6(c)(2) of the Act. 

The Commission is satisfied that Ameren has filed an AMI plan that sufficiently 
details its Smart Grid strategy, in minimal compliance with Section 16-
108.6(c)(2) of the Act. While the Commission agrees with the parties that more 
information would be desirable, the Commission notes that the statute requires 
only a statement of evaluation and prioritization, not an actual showing of what 
the results will be. The Commission also agrees with Ameren that if the 
legislature had wanted a utility to file an AMI Plan that meticulously detailed 
every facet of its strategy, it would have said so and it would have allowed the 
Commission more than 60 days to review and approve the Plan. The Commission 
believes CUB/ELPC’s recommendation requiring more detail is inappropriate for 
this proceeding and it will not be adopted for this proceeding. 

Ameren Illinois Co., ICC Docket No. 12-0244 (May 29, 2012) (“Ameren AMI Order”) at 22-23.   

The Proposed Order’s treatment of smart grid functions as product or service offerings is 

equally in error.  Section 16-108.6(a) defines “smart grid functions” as follows: 

"Smart Grid functions" means: 

 (1) the ability to develop, store, send, and receive digital information 
concerning or enabling grid operations, electricity use, costs, prices, time of use, 
nature of use, storage, or other information relevant to device, grid, or utility 
operations, to or from or by means of the electric utility system through one or a 
combination of devices and technologies; 
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 (2) the ability to develop, store, send, and receive digital information 
concerning electricity use, costs, prices, time of use, nature of use, storage, or 
other information relevant to device, grid, or utility operations to or from a 
computer or other control device; 

 (3) the ability to measure or monitor electricity use as a function of time of 
day, power quality characteristics such as voltage level, current, cycles per 
second, or source or type of generation and to store, synthesize, or report that 
information by digital means; 

 (4) the ability to sense and localize disruptions or changes in power flows 
on the grid and communicate such information instantaneously and automatically 
for purposes of enabling automatic protective responses to sustain reliability and 
security of grid operations; 

 (5) the ability to detect, prevent, communicate with regard to, respond to, 
or recover from system security threats, including cyber-security threats and 
terrorism, using digital information, media, and devices; 

 (6) the ability of any device or machine to respond to signals, 
measurements, or communications automatically or in a manner programmed by 
its owner or operator without independent human intervention; 

 (7) the ability to use digital information to operate functionalities on the 
electric utility grid that were previously electro-mechanical or manual; 

 (8) the ability to use digital controls to manage and modify electricity 
demand, enable congestion management, assist in voltage control, provide 
operating reserves, and provide frequency regulation; or 

 (9) the ability to integrate electric plug-in vehicles, distributed generation, 
and storage in a safe and cost-effective manner on the electric grid. 

None of those functions (some of which even relate to distribution automation, not AMI) refer to 

end use products or services.  Like ComEd’s AMI Plan, these functions focus on either utility 

operations or on the ability of utility systems to develop, store, send, and receive digital 

information concerning electricity use, costs, prices, and time of use that customers and others 

can use.  ComEd’s AMI Plan, moreover, specifically refers to those statutory smart grid 

functions, and explains how the proposed AMI deployment enables such functionality by 

providing the ability to use such functions.  See AMI Plan, pp. 47-71. 
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There is also no intention shown in EIMA that ComEd be required to offer any such 

competitive service.  Indeed, the General Assembly carefully protected the competitive end-use 

products and services markets that AMI meters will enable and facilitate.  For example, EIMA 

expressly requires that ComEd’s PTR program be designed “in a competitively neutral manner 

….”  Id.  EIMA’s general focus on developing competitive products and services is most evident 

in EIMA’s “test bed” requirement.  See 220 ILCS 5/16-108.8.  There, the General Assembly 

specifically recognized the goal of developing Smart Grid-related business models, programs, 

products, and services – “.especially those business models that may help promote new products 

and services for retail customers.”  Id.  Moreover, requiring ComEd to itself deliver specific 

customer applications would put ComEd and its customers at additional stranded cost risk.  In 

sum, the Proposed Order’s attempt to require a participating utility like ComEd to directly offer 

additional products and services directly to residential customers is not consistent with the law’s 

language or its goals.  . 

B. Additional Rates and Services Are Not 
Required for the Plan to be Cost-Beneficial 

Although the Proposed Order makes no finding that ComEd’s AMI Plan fails to meet the 

cost beneficial requirement, the additional requirements imposed on ComEd by the PO are 

premised on the assumption that such changes are needed to meet that requirement.  To the 

contrary, ComEd does not rely on benefits the PO purports to remedy in either the Black & 

Veatch or the CA cost-benefit analyses.  The Black & Veatch Report makes clear that their 

analysis focused exclusively on operational costs and savings (avoided costs).  ComEd Ex. 6.02 
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REV, p. 1-1.6  Similarly, the CA cost-benefit analysis quantified “the potential peak-demand 

reductions and economic benefits produced by a PTR program under a range of scenario 

assumptions regarding participation rates and percentage reductions in peak demand ” 

(Braithwait Dir., ComEd Ex. 5.0, 4:83-85), but did not rely on, analyze, or quantify the energy 

usage reductions and economic benefits associated with a TOU rate.  Moreover, as discussed in 

the Cost-Benefit section below, the Proposed Order wrongly assumes that customer benefits are 

long delayed due to the absence of a TOU rate.  To the contrary, the operational benefits 

identified in the Black & Veatch analysis will flow through to all customers pursuant to 

ComEd’s formula rate tariff and customers could take advantage of existing real-time pricing 

immediately, as well as the new statutory PTR rate as soon as their meter is in place. 

C. The Proposed Order Unlawfully Attempts to Order ComEd to Offer 
Other Rates and Services 

While an AMI plan must satisfy the “cost beneficial” requirement, nothing in EIMA 

states or otherwise provides the Commission with general authority to require new programs or 

services.  which provides that “[t]he Commission shall not require an electric utility to offer any 

tariffed service other than the services required by this Section, and shall not require an electric 

utility to offer any competitive service.”  220 ILCS 5/16-103(e).   If the Commission believes the 

AMI Plan does not satisfy the cost-beneficial requirement (and the Commission should not so 

find because the AMI Plan is cost-beneficial), then its role and authority is limited to making 

                                                 
6 “The analysis focuses on the costs and benefits associated with the AMI Plan “operational” impacts. 

Other costs and benefits associated with the AMI Plan’s customer and outreach education efforts and customer‐
oriented applications are briefly summarized herein, but details about these elements are described and supported 
elsewhere in the AMI Plan. The AMI Plan operational element corresponds to ComEd’s Chapter 2 of its Smart Grid 
AMI Plan. The term “operational element” as used herein includes all utility operational costs reasonably associated 
with the Smart Grid AMI Plan. It includes the sum of avoided electricity costs, including avoided utility operational 
costs, and avoided consumer power and energy costs. Quantifiable societal benefits associated with the operational 
element are described as well.”  ComEd Ex. 6.02 REV, p. 1-1. 
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such a finding (and not ordering ComEd to offer new products and services ostensibly designed 

to develop additional benefits.   

1. A TOU Rate Cannot and Should Not Be Required 

Nothing in Section 16-108.6 or other provisions of EIMA requires or authorizes the 

Commission to require ComEd to offer a TOU rate.  Section 16-108.6(c) specifically provides 

that “[t]he AMI Plan shall provide for investment over a 10-year period that is sufficient to 

implement the AMI Plan across its entire service territory in a manner that is consistent with 

subsection (b) of Section 16-108.5 of this Act.”  220 ILCS 5/16-108.6(c) (emphasis added).  

There is no reference in that Section either to TOU rates.  Moreover, to the extent the General 

Assembly intended to require a new or additional rate offering, it specifically and separately 

mandated such an offering via its requirement for a peak time rebate (“PTR”) program filing 

after approval of an AMI plan.  220 ILCS 5/16-108.6(g).   

As noted above, Section 16-108.6(c) of the PUA requires an AMI plan to be “consistent 

with subsection (b) of Section 16-108.5 ….”  220 ILCS 5/16-108.6(c).  Section 16-108.5(b) of 

the PUA sets forth the commitments a utility must make in order to be a participating utility 

under EIMA.  220 ILCS 5/16-108.8(b).  Section 16-108.5(b) is clear and unambiguous, 

specifically identifying a participating utility’s commitments in terms of infrastructure 

investments and funding the statutory customer assistance programs.  Id.  The portion of that 

Section dealing with AMI investments also does not mention new service or rates, let alone 

TOU.  In this respect, too, the Proposed Order is contrary to the Commission’s recent Ameren 

decision, which the Commission found that the informational requirements were all met by a 

Plan that did not contain a TOU offering.  The absence of such a rate was not found to constitute 

a deficiency; indeed it was not even mentioned.   
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The PO is also contrary to Section 16-103(e) of the PUA, which provides that “[t]he 

Commission shall not require an electric utility to offer any tariffed service other than the 

services required by this Section ….”  220 ILCS 5/16-103(e).  The Commission has previously 

recognized this restriction and held that it bars efforts to compel ComEd to offer new types of 

rates.  Commonwealth Edison Co., ICC Docket No. 05-0597 at 292 (Order, July 26, 2006) (“In 

the Commission's view, CES' UCB proposal would require ComEd to provide a new competitive 

service and under Section 16-103(e) of the Act, the Commission does not have authority to 

compel ComEd to provide such services.”); .  The Commission can and must determine whether 

ComEd’s Plan meets the statutory requirements, but it cannot require a utility to offer a new 

tariff other than the statutory PTR rate.   

Similarly, the PO appears to wrongly assume that customers will not have a dynamic 

pricing option other than PTR without a TOU rate.  To the contrary, customers can and will have 

the option of obtaining supply under ComEd’s real-time pricing tariffs required and offered 

pursuant to Section 16-107 of the PUA, including ComEd’s residential real-time pricing 

(“RRTP”) tariff.  See 220 ILCS 5/16-107.  Contrary to the facts and the record, the PO makes 

several references to a currently-offered PTR program.  See PO at 6, 46-47.  Perhaps the PO 

intended to refer to ComEd’s RRTP program.  As made clear in ComEd’s AMI Plan, the 

deployment of AMI meters will shorten the timeline for a customer electing to participate in 

RRTP.  In any event, ComEd’s RRTP program is currently available to any customer electing to 

participate. 

Finally, mandating a TOU rate is also impractical and problematic.  First, pursuant to 

EIMA, a participating utility’s rate design is currently frozen.  See 220 ILCS 5/16-108.5(c) 

(“Until such time as the Commission approves a different rate design and cost allocation 



 

{00005314 7 } 14 

pursuant to subsection (e) of this Section, rate design and cost allocation across customer classes 

shall be consistent with the Commission's most recent order regarding the participating utility's 

request for a general increase in its delivery services rates.”).  Second, there are potential issues 

regarding the interaction between a TOU rate and the procurement process conducted by the 

Illinois Power Agency (“IPA”).  At least as envisioned by AG witness Mr. Hornby, a TOU rate 

would be “fixed” for months at a time:  A TOU rate “would be set for the specific peak and off-

peak periods for several months at a time.”  Hornby Dir., AG Ex. 3.0R, 18:1-2.  As such, it is at 

least arguable that the supply for such a rate needs to be included in an IPA procurement plan 

and procured by the IPA.   

Section 16-111.5 of the PUA requires ComEd to “procure power and energy for its 

eligible retail customers in accordance with the applicable provisions set forth in Section 1-75 of 

the Illinois Power Agency Act and [Section 16-111.5 of the PUA].”  220 ILCS 5/16-111.5(a). 

“Eligible retail customers” are defined as “those retail customers that purchase power and energy 

from the electric utility under fixed-price bundled service tariffs, other than those retail 

customers whose service is declared or deemed competitive under Section 16-113 and those 

other customer groups specified in this Section, including self-generating customers, customers 

electing hourly pricing, or those customers who are otherwise ineligible for fixed-price bundled 

tariff service.”  Id.  Such a TOU rate would appear to be on-peak / off-peak pricing rather than 

hourly pricing, the customers taking such service would still appear to be “eligible” customers, 

and TOU service does not appear to fit within the exceptions under Section 16-111.5(a).  As 

such, even if it was legal to require ComEd to offer a TOU rate – and it is not -- the IPA would 

need to procure the supply for such service.  Alternatively, Section 16-111.5(a) does not appear 

to allow a utility to procure fixed-price supply for customers who are not eligible customers, 
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instead directing that “the utility shall procure any supply requirements [for such customers], 

including capacity, ancillary services, and hourly priced energy, in the applicable markets as 

needed to serve those customers”  Id.   

The PO at 23 also appears to require ComEd to “promote” its TOU offering.  In addition 

to the above-noted issues associated with the PO’s requirement that ComEd offer such a rate, 

ComEd would also note the significant policy concerns that should be apparent with ComEd’s 

promoting such an offering.   

Because selling energy under a TOU rate would be a “generation” function under the 

Commission’s Part 452 Standards of Conduct, it could not be marketed or advertised by ComEd.  

The reason for the rules is simple.  The competitive market should not be subject to potential 

distortions that may accompany direct participation by “monopoly” providers of utility services 

paid for by “ratepayers” – except under the limited circumstances sanctioned in Subpart B of 

Part 452 – the Commission’s Integrated Distribution Company (“IDC”) Rules.7   

In this case, however, there has been no showing that a ComEd TOU rate is even needed, 

much less that ComEd should be promoting its own TOU offering.  In other words, there has 

been no showing that the market itself will not respond to the availability of AMI functionality 

by offering a variety of rate designs that meet customer needs. Unless and until such a showing is 

made, ComEd is concerned about the controversy that could well be generated by its active 

participation in a “competitive” offering. 

                                                 
7 While the Commission has previously granted ComEd waivers of these rules in two circumstances, none 

of the factors justifying waivers in those cases are present here. ComEd was granted a waiver to promote its 
Residential Real Time Pricing rate.  However, in that case the law required ComEd to make rate available, 220 ILCS 
5/16-107, and an indication promoting the rate was within the contemplation of the General Assembly.  ComEd was 
also granted a limited waiver to attempt to retain customers on the rate options to which they were randomly 
assigned for study purposes under the Customer Applications Program associated with ComEd’s AMI pilot – to 
investigate customers’ use of AMI functionality under different rate scenarios.   
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This argument is reflected in the portions of Exception No. 4 dealing with TOU rates, and 

Exception No. 6.    

2. Prejudgments about PTR Rate Design are Improper 

ComEd agrees with the Proposed Order’s ultimate conclusion that the proper venue to 

make decisions on PTR is the upcoming PTR tariff docket, where the Commission will be able 

to give more consideration to various proposals. (PO 46)  With that said the Company disagrees 

with the PO to the extent it purports to prejudge issues that may arise in that future docket.  In 

particular, the PO errs by interpreting the statutory language in Section 16-108.6(c)(2) of the 

PUA to be consistent with the theory that the Company should have to provide all customers 

with enabling technology.  (PO46)  The PO’s conclusion in this regard is based on incorrect and 

improper factual assumptions not supported by the record.  (PO 46)   

First the PO speculates that customers will not “want to go shopping for a device” on 

their own accord.  (PO 46)  Thus, the Company should just provide it, and the cost of providing 

such will automatically be less than the benefits to be gained from PJM for load reductions.  

Next, the PO baselessly asserts that the Company can just impose a bidding process for obtaining 

the technology and that will keep the purchases cost effective, along with only having to supply a 

basic load monitoring device.  (PO 46)  Neither of the aforementioned conclusions is supported 

by any evidence in the record.     

When Comverge’s witness in this proceeding was cross examined regarding the cost of 

enabling technology, he was unable to give an answer as to how much it would be.  Lacey, Tr. 

430:10 – 431:13.  No study was done or testimony submitted that allowed for the conclusion that 

customers will not purchase the technology.  Many customers may already have such devices.  

Likewise there was absolutely no analysis done to support the conclusion that it would cost less 
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to provide enabling technology when compared to the benefits for PJM load reductions.  It is not 

just automatically cost effective as the order infers by making such conclusions with no 

supporting evidence.  For example, if the technology was universally provided and customers by 

and large did not use it, the investment would be a huge cost with no benefit.  The record shows 

that ComEd can quantify load reductions, and thus ComEd residential customers can participate 

in PJM load reduction programs, without enabling equipment like Comverge proposes.  Eber 

Reb., ComEd Ex. 9.0, 1:14 – 2:43; Tr. 267:3-12.  Moreover, while Comverge has a patent 

economic interest in requiring customers to buy products from a market into which it sells 

products, ComEd expressed to prejudice for or against load control equipment, but is opposed to 

customers being forced to buy it.  Eber Reb., ComEd Ex. 9.0, 3:44-60.  Rather, ComEd supports 

examining that technology to assess if it is cost-beneficial.  Id. at 3:61-4:80.  To prejudge that 

determination in this Docket, especially based solely on the contested testimony of one witness 

who could not quantify the total costs or assure the Commission that the available technology 

would work with ComEd’s open technology.  Id. at 3:64-66; Lacey, Tr. 433:13 – 434:10, 436:9-

15, 457:10-15.  Especially based on this record, to infer as does the Proposed Order that cost 

savings can be ensured by incorporating a bidding process and only requiring ComEd to provide 

a basic load device is pure speculation.   

Further, ComEd takes exception to the Proposed Order’s conclusion that ComEd claimed 

the use of enabling technology would violate the interoperability standard.  ComEd’s argument 

was that if the wrong enabling technology was chosen it could violate the interoperability 

standard.  ComEd Reply Br. at 26-27.  Indeed, the Comverge witness could not even confirm 

that there was any currently available product compatible with the ZigBee® HAN 

communications architecture.  Lacey, Tr. 433:13 – 434:10, 436:9-15, 457:10-15.   
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Finally, the Proposed Order’s apparent view regarding socializing the cost of load control 

technology is wholly inconsistent with other portions of the Proposed Order expressing concerns 

about the individual customer’s costs and benefits of AMI deployment.  With respect to the 

meters, the Proposed Order not only rejects the notion of even temporary cost sharing, but does 

so with such force as to recommend requiring Plan modifications.  Yet, in regard to far less well 

developed load control devices, that philosophy is completely abandoned, and the Proposed 

Order provides for a cost comparable to that of an AMI meter on a per customer basis to be 

passed on to all customers, even though it only provides unclear benefits to participating 

customers and has essentially no analysis regarding the net cost and benefits.   

In conclusion, ComEd agrees that PTR issues should be addressed in the PTR docket.  

The Commission should consider those issues with an open mind, and language in the Proposed 

Order prejudging such issues should be deleted or modified.  The questions of the benefits and 

costs of mandating equipment-based load control in a PTR tariff can and will be fully vetted in 

that docket.  To be clear, ComEd welcomes doing so, and does not oppose presenting a cost-

benefit analysis of enabling technology along with its filing of a proposed PTR tariff. 

This argument is addressed in Exception No. 7. 

III. THE PROPOSED ORDER WRONGLY SEES FAULTS IN 
THE COST-BENEFIT STUDIES WHERE THERE ARE NONE 

The record establishes ComEd’s AMI Plan is cost-beneficial by a huge margin – more 

than $1 billion in present value.  The Plan, as proposed, remains cost beneficial under any 

reasonable set of assumptions, including essentially any assumption about the discount rate and 

regardless of whether the Commission orders the process for disconnection to mirror the most 

extreme recommendation of AARP/AG – that there always be a “door knock.”  AG Reply Br. at 

3-7; AARP Reply Br. at 1-8.    
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The importance of a fair and complete review of this evidence cannot be overstated.  The 

entire basis on which the Proposed Order would impose conditions on ComEd unrelated to AMI 

metering as a condition of Plan approval is the Proposed Order’s finding that ComEd’s cost-

benefit analysis has “problems” and somehow fails to show that the Plan, as proposed, is cost 

beneficial.  See PO at 38-39.  The Proposed Order recommends that “the Commission find[] that 

the AMI Plan must be modified as discussed herein.” because of its assertions regarding “… the 

limited review that has been performed, the failure to consider societal costs, and most 

importantly the failure to adopt a strategy that ensures ratepayers can immediately use and 

benefit from the Smart Grid functions of AMI meters….”  PO at 39.   

A review of this and other sections of the Proposed Order reveals mention of five 

potential issues with the cost-benefit study.  None are supported by the evidence.  Most are 

already addressed in the studies and evidence.  Two are based on premises contrary to law, one is 

not a cost-benefit issue at all.  And, in discussing those issues, the Proposed Order’s 

recommended Analysis and Conclusions do not fully and fairly present and analyze the evidence.  

None cast any doubt on the fact that ComEd’s AMI Plan – as proposed – is cost beneficial and 

none justify the lawful imposition of any conditions on the Plan’s approval. 

Arguments concerning this Section III are primarily addressed in Exception #5, although 

particular points are also addressed at other places in the Proposed Order and, thus, are addressed 

in other Exceptions, as noted herein. 

A. The Quantified Benefits of ComEd’s AMI Plan 

ComEd established that its AMI Plan is cost beneficial through two interlocking cost-

benefit studies.  The first was conducted by the international engineering and consulting firm of 

Black & Veatch, the same firm the General Assembly looked to in evaluating the benefits of 



 

{00005314 7 } 20 

ComEd’s AMI Pilot (“B&V Study”).  ComEd Ex. 6.02 REV; Trump Dir., ComEd Ex. 6.0 REV, 

3:50-3; ComEd Ex. 6.02 REV.  The B&V Study shows that ComEd’s AMI Plan will result in 

quantifiable operational benefits that far exceed costs, with a net present value (“NPV”) of 

$1.251 billion.  The $1.251 billion thus represents the net benefit before considering any of 

additional benefits attributable to customer behavior, but after accounting for all of the defined 

costs of AMI deployment excluding only the costs of the required PTR program.   

To quantify the additional benefits of AMI relating to customer applications and price 

signals, a second study was conducted by Dr. Steven Braithwait of Christensen Associates 

Energy Consulting (“CA”), a nationally recognized expert in such assessments.  ComEd Ex. 

5.02; Braithwait Dir., ComEd Ex. 5.0, 1:11-16.  While some of these benefits could not currently 

be quantified, Dr. Braithwait determined that the present value of the benefits of ComEd’s PTR 

program alone exceeds the present value of its costs by between $13 million and $292 million, 

depending upon the program design and plausible assumptions about customer response.  Id. at 

4:88-5:90.  Combining the operational and customer-related cost-benefit analyses, the present 

value of the total benefits of ComEd’s AMI Plan exceeds the present value of the total costs of 

ComEd’s AMI Plan, producing a NPV under the base case parameters that ranges from $1.264 to 

$1.543 billion.   

Ultimately, even this total number is conservative because it includes all defined costs 

while many of the long-term benefits AMI cannot yet be quantified and monetized.  For 

example, the B&V Study identified operational benefits from avoiding power plant and vehicle 

emissions that were difficult to quantify and were not monetized.  See Trump Dir., ComEd Ex. 

6.0 REV, 4:68-70; ComEd Ex. 6.02 REV, pp. 7-1 – 7-2.  Similarly, Dr. Braithwait identified and 

described additional customer-related AMI benefits.  Braithwait Dir., ComEd Ex. 5.0, 3:65-4:70, 



 

{00005314 7 } 21 

5:91-102; ComEd Ex. 5.02 at 10-12.  While these additional customer-related benefits “are, of 

their very nature, difficult to quantify and monetize, they are nonetheless real and significant.”  

Braithwait Dir., ComEd Ex. 5.0, 4:68-70. 

Staff witness Dr. Brightwell reviewed the work papers supporting ComEd’s operational 

cost-benefit analysis and concluded “that ComEd’s AMI Deployment Plan is cost-beneficial” as 

required by Section 16-108.6(c) of the Act.  Brightwell Dir., Staff Ex. 2.0, 2:28-32.  Dr. 

Brightwell examined the sensitivity of the present value of net benefits to various discount rates, 

and found that ComEd’s AMI Plan “is cost beneficial even if a discount rate of 23.5% is 

assumed.”  Id. at 2:34-41.  Similarly, CUB/ELPC witness Ms. Horn testified that “our review of 

ComEd’s cost-benefit analyses suggests that the plan is indeed cost-beneficial.”  Horn Dir., 

CUB/ELPC Ex. 1.0 REV, 11:224-25.  Only AG witness Mr. Richard Hornby questioned the 

B&V Study, and he did not question the cost inputs either.  Moreover, Mr. Hornby 

acknowledges that even with unfavorable assumptions regarding “door knock,” the discount rate, 

and the time horizon, ComEd’s AMI Plan remains “marginally cost-beneficial” nonetheless. 8  

Hornby Dir., AG Ex. 3.0R, 3:12-15.  And, because Mr. Hornby considered only the B&V 

operational NPV and not the additional benefits studied by Dr. Braithwait, even that concession 

is understated.   

                                                 
8  While the Proposed Order does not impose any “door knock” or “opt out” requirement, ComEd’s studies 

analyzed those contingencies, too, and the AMI Plan retains a positive NPV of above $1 billion even under those 
costly assumptions.  Trump Dir., ComEd Ex. 6.0 REV, 5:101-3.  Staff witness Brightwell concurs that ComEd’s 
Plan remains cost-beneficial under a “door knock” scenario.  Brightwell Dir., Staff Ex. 2.0, 2:41-3:47. 
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B. The Proposed Order Cast s No Valid Doubt On the Plan’s Benefits or 
Its Significant Positive Net Present Value  

1. The Studies and their Input Data Were Supported By 
Testimony; They Need Not also Be “Independently” Verified 

The Proposed Order in several locations treats the cost-benefit studies are weak or 

inadequate because input costs and benefit data was not “independently verified.”  Indeed, it is 

the first “problem” identified in this Section (at 38).  Criticism – or even skepticism – of the cost 

benefits studies based on the actual ComEd costs used as inputs were not “independently 

verified” is without any basis in the record and contrary to the black letter law of evidence.  

As the outset, the Commission should understand just what this means.  The input costs 

and benefits taken from ComEd represent the costs that ComEd will avoid through AMI or the 

costs ComEd itself will incur to implement AMI.  The authors of the study got that information 

from ComEd, from its business records and from the very same utility functions (operations, 

customer operations, education and marketing, finance) as the ComEd witnesses who appeared 

and gave testimony.  Trump Reb., ComEd Ex. 12.0 REV, 15:324 – 16:327; Tr. 389:21 – 398:8, 

416:16 – 419:20.  There is nothing suspect about the use of this ComEd data; ComEd records are 

the best and most logical source for data on ComEd’s costs, including costs that AMI can avoid.  

Mr. Trump confirmed, without contradiction, that using utility costs is appropriate and that no 

cost was out of line.  Trump, Tr. 409:7 – 411:8.   

Moreover, the ComEd data used in the study were supported by ComEd’s testifying 

subject matter experts.  Perhaps in response, the Proposed Order cites a single Question and 

Answer lifted from the testimony of Staff witness Brightwell wherein he states that he could not 

“verify” the cost and benefit inputs.  PO at 38.  However, Dr. Brightwell found nothing 

suspicious in the studies, and his testimony not only strongly confirms that the Plan is cost 

beneficial, but Staff supports approval of the Plan as a whole.  Brightwell Dir., Staff Ex. 2.0, 
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2:27-32; Schlaf Dir., Staff Ex. 1.0, 2:35-41; Staff Br. at 10.  In fact, no witness, for any party, 

presented evidence that any ComEd cost or benefit data used as an input to the cost-benefit study 

was incorrect.  Assuming there is a problem because is pure speculation.   

Moreover, legally, the Proposed Order cannot ignore the evidence and embrace that 

speculation by creating and imposing on ComEd an additional evidentiary burden that is neither 

in the EIMA nor part of the law of evidence.  Testimony is legally sufficient proof under Illinois 

rules of evidence and it has been long-established that sworn testimony, standing alone, may 

prove future costs and expenses.  E.g., Meyer v. Buckman, 7 Ill. App. 2d 385, 405, 129 N.E.2d 

603, 614 (2d Dist. 1955); Capitol Paper Box, Inc. v. Belding Hosiery Mills, Inc., 350 Ill. App. 

68, 74, 111 N.E.2d 858, 860-861 (1st Dist. 1953).  Indeed, where, as there, the evidence is 

credible and uncontradicted, it is not only sufficient proof, but it would be affirmative error to 

conclude otherwise.   Under Illinois law “[t]he uncontradicted testimony of a witness must be 

taken as true unless it is impeached by other testimony or circumstances, or is found to be 

inherently improbable.”  Jones v. Consolidated Coal Co., 174 Ill. App. 3d 38, 44, 528 N.E.2d 33, 

77 (5th Dist. 1988); see also Cockrell v. Koppers Indus., Inc., 281 Ill. App. 3d 1099, 1106 1107, 

667 N.E.2d 676, 682 (1st Dist. 1996).  Here no other witness – not even Mr. Hornby – claims 

that the Plan as proposed is not cost-beneficial.  It would be plain error for the Commission to 

conclude otherwise.   

2. The Net Benefits of ComEd’s AMI Plan Are Not 
Dependent On Use of an Unreasonable Discount Rate 

The Proposed Order analysis is contrary to the evidence and confuses the question of who 

invests in a project with the perspective of discount rate applied.  ComEd’s studies properly used 

a societal discount rate (sometimes referred to as the rate applicable to the group of customers as 

a whole), just as the Proposed Order says they should.  ComEd also properly estimated that rate, 
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while the Proposed Order discusses the cost of capital of both ComEd and individual customers, 

neither of which set the societal discount rate.  Moreover, the Proposed Order wrongly dismisses 

the fact that, at any reasonable discount rate, the Plan without modifications remains highly cost-

beneficial.   

While the Proposed Order concurs that the AMI Plan’s long term costs and benefits 

should be evaluated from the perspective of society, it criticizes ComEd for using a government 

bond rate as a measure of a societal discount rate, labeling it “dubious.”  PO at 38.  The Proposed 

Order’s conclusions in this regard are plainly in error.  Because the discount rate is intended to 

measure the social time value of money, not a utility’s and not any individuals, it is not only 

appropriate, but essential to use an interest rate that reflects the social time value of money.  

Vogt Reb., ComEd Ex. 13.0, 5:99 – 7:126.  The social time value of money is what we, as a 

society, are willing to accept in future costs in exchange for present benefits, or in present costs 

for future benefits.  The societal cost of capital and the societal discount rate is properly 

measured by a government borrowing rate, regardless of who is funding the project.  Vogt, Tr. 

299:5-22; Brightwell Dir., Staff Ex. 2.0, 5:85-96.  Government borrowing rates are appropriate 

proxies for just that.  The Proposed Order’s comment (at 38-39) that “it is not the government 

funding this project, nor reaping the benefits” is, thus, especially inapt.   

Moreover, while ComEd is funding AMI investment at its own cost of capital, the 

decision as to whether to proceed with that investment is not to be evaluated from ComEd’s 

perspective, based on ComEd’s cost of funds, but from society’s.  The Proposed Order’s 

implication that ComEd is receiving the benefits of AMI investment is also both incorrect and 

irrelevant.  The facts are that 100% of the operational cost savings, 100% of the energy savings, 

and 100% of the societal benefits flow to customers, not ComEd.  ComEd retains only the return 
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“on” the increased investment and even then only at the capped cost of equity set out in the law.  

Vogt Reb., ComEd Ex. 13.0, 6:107-111; Tr. 290:11-19, 291:17 – 292:15.  

The Proposed Order (at 39) also criticizes the rate on the grounds that the rate ComEd 

used “might reflect the cost of capital for ratepayers with perfect credit, the Commission cannot 

conclude that it represents a reasonable proxy for the discount rate of ratepayers as a whole.”  

Once again, the Proposed Order mistakes the evidence.  The societal discount rate does not 

represent the cost of any individual customers’ borrowing.  It represents the rate at which society 

as a whole is willing to trade future benefits for present costs.  That rate is not a function of any 

individual borrowers’ credit risk.   

The Proposed Order, however, construes this argument as ComEd claiming that “from 

ratepayers’ perspective AMI” is risk free.  PO at 39.  That is not accurate.  There is no credit risk 

in a social discount rate because it is not tied to the rate of an individual borrower that can 

“default.”  The does not mean that ComEd assumes AMI is free of project or performance risk.  

Unlike credit risk (which is always a cost), performance “risk” is an uncertainty that can go both 

ways – benefits can exceed expectations just as they can fall short.  Here, the evidence is that 

ComEd’s estimate of benefits is highly conservative in two different ways.  The cost benefit 

study itself is conservative in that the $1.25 billion net benefit does not include benefits from 

PTR or any future customer application.  Moreover, the energy price assumption is also 

conservative and, if anything, likely to understate future benefits.  Vogt, Tr. 301:16 – 302:3.  As 

a result, the uncertainty associated with ComEd’s AMI Plan is more likely to be manifest in 

greater than expected benefits.  If anything, that “risk” would warrant a lower discount rate.   

Two other points also must be made, which the Proposed Order essentially ignores.  First, 

both ComEd and Staff explain how using different discount rates affect the net benefit.  Vogt 
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Reb., ComEd Ex. 13.0, 3:52 – 9:162; Brightwell Dir., Staff Ex. 2.0, 4:67 – 7:133.  The 

mathematics itself establish that ComEd’s AMI Plan remains cost-beneficial even at implausibly 

high discount rates, in Staff’s case even at a rate more than double ComEd’s cost of capital.  

Brightwell Dir., Staff Ex. 2.0, 7:135-36.  The Proposed Order dismisses that fact s as being true 

“when analyzed in the manner presented by the Company.”  PO at 39.  But, it is not a matter of 

“manner” of presentation; it is a matter of fact.  The math, which was also undertaken and 

presented by Staff, does not take sides.   

Moreover, the General Assembly has also spoken on this subject.  In EIMA, it not only 

relied on, but specifically found that the AMI Pilot showed billions in potential benefits to 

society.  Public Act 097-0646, Section 1(4).  That finding is expressly based on the Black & 

Veatch study of ComEd’s AMI Pilot that uses the same Black & Veatch methodology that the 

Proposed Order now asks the Commission to reject.  The bond based social discount rate 

certainly moved slightly with time, as it always will, but the notion that the Commission should 

use ComEd’s cost of capital, and not a government bond rate, to measure the discount rate of 

society as a whole is inconsistent with that finding.   

3. Costs of Poverty Do Not Change AMI’s Net Benefits 

The Proposed Order (at 39) also suggests that ComEd’s cost-benefit analyses are flawed 

because of a “failure to include” social costs, an apparent reference to the Proposed Order’s 

earlier recommendation to attribute to the AMI Plan costs associated with the societal problem 

that some persons who are lawfully disconnected may not be able to afford electric service.  That 

issue is discussed generally, in Section IV of this Brief, in the context of the “door knock” 

proposals.  The poverty-related costs of an inability to afford electric are not attributable to AMI 

and are no reason to reject using a lower-cost and safer means to disconnect those customers 
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that, under the law and Illinois policy, are unfortunately subject to disconnection.  That being 

said, however, three additional points should be emphasized relative to the cost-benefit study 

itself. 

First, policy arguments aside, the poverty-related costs of an inability to afford electric 

service are not within the defined scope of the cost-benefit equation that the General Assembly 

established for AMI.  The law is clear and precise about the definition of the costs to be 

attributed to AMI deployment.  The “total costs” of an AMI Plan include “all utility costs 

reasonably associated” with the Plan and its “total benefits” “include the sum of avoided 

electricity costs, including avoided utility operational costs, avoided consumer power, capacity, 

and energy costs, and avoided societal costs associated with the production and consumption of 

electricity, as well as other societal benefits, including the greater integration of renewable and 

distributed power resources, reductions in the emissions of harmful pollutants and associated 

avoided health-related costs, other benefits associated with energy efficiency measures, demand-

response activities, and the enabling of greater penetration of alternative fuel vehicles.”    220 

ILCS 5/16-108.6(a).  The law provides the cost-benefit “standard is met if the present value of 

the total benefits of the [Plan] exceeds the present value of the total costs” as so defined. 

Second, the Proposed Order completely ignores the benefits of AMI in promoting 

affordable electric service, the benefits of AMI for faster and more accurate reconnection, AMI’s 

other social benefits, and the assistance benefits that EIMA provided as part and parcel of the 

same initiative as is making AMI possible.  The Commission cannot conclude that AMI 

deployment under EIMA poses any threat to vulnerable customers while ignoring the real 

benefits AMI and EIMA also provide to those customers. 
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Finally, consideration of these costs cannot lead to the AMI Plan being other than cost 

beneficial.  The ComEd cost benefit study expressly considered and analyzed the hypothetical 

circumstance under which the Commission required ComEd to disconnection only immediately 

after an in person visit by a ComEd employee at the customer premises.  Under this hypothesis 

there is no faster or easier disconnection and no basis to argue that there will be any change in 

the number or timing of disconnections for non-payment due to AMI meters capabilities.  This 

hypothesis, however, reduces the net benefits attributable to the AMI Plan by about $200 

million, still leaving the Plan with over $1 billion of net present value even without considering 

PTR.  Thus, even if the Commission were to attribute to AMI the social costs attendant with the 

inability to afford basic services, the “least cost” solution would be to “hamstring” AMI, not to 

reject the Plan as other than cost-beneficial. 

4. PTR and TOU Rates Are Not Needed for Net Benefits 

The Proposed Order recommends the ComEd be required to itself provide certain 

unspecified Smart grid customer applications and to offer a time of use (TOU) rate in addition to 

the legally-required PTR rate.  PO at 43.  The reasons why those recommendations are 

unfounded are principally discussed elsewhere in this brief.  Yet, the conclusion that absent such 

additional obligations, ComEd’s AMI strategy does not “ensure[] ratepayers can immediately use 

and benefit from the Smart Grid functions of AMI meters” appears again in the discussion of the 

cost benefit study and warrants a brief additional response.  ComEd’s AMI Plan begins 

delivering benefits to all customers once the very first meters are installed.  Plan at 2-3. 

However, regardless of whether this is true, ComEd’s cost-benefit study correctly 

measures each type of benefit based on when it occurs – immediately or when a customer’s own 

meter is installed.  The more than $1.25 billion in net present value studies already reflects the 

fact that some benefits, such as being able to adjust one’s own use in response to AMI data or to 



 

{00005314 7 } 29 

purchase and install a Zigbee®-compatible home automation or load control device, occur over 

time as meters are deployed.  There is absolutely no grounds for further reducing the net benefit 

– let alone rejecting the studies – on this basis.  

Moreover, the Proposed Order’s implication that the AMI Plan relies on PTR and other 

time-sensitive rates in order to be cost-beneficial is incorrect.9  The B&V Study identifies and 

quantifies $1.25 billion in net present value before considering the benefits of such rates.  The 

benefits from PTR are quantified in the Braithwait study, ComEd Ex. 5.02, and are in addition to 

that amount.   

These arguments are addressed in Exception No. 6. 

5. The Timing of AMI Investment Versus Deployment 
Does Not Alter the Plan’s Net Benefits  

Finally, the Proposed Order concludes that “[a]bsent these modifications … ratepayers 

would be merely waiting for operational benefits to pay off, which will take longer with the 10-

year deployment period.”  PO at 39.  This also mischaracterizes the evidence and misapplies the 

law.  Section 16-108.6 defines cost-benefit in terms of its discounted long-term benefits less its 

discounted long-term costs.  That is the point of a net present value – to allow decision making 

based on what is beneficial over time.  Customers achieve benefits under ComEd’s Plan, without 

any modification, immediately.  The cumulative value of those benefits exceed the cumulative 

costs, on a present value basis over time, the studies demonstrate.  That does not mean – and it is 

not accurate to conclude – the customers are waiting to see benefits.  Customers can, moreover, 

immediately take advantage of ComEd’s existing real-time pricing rate (which all customers are 

eligible for, regardless of AMI status) or take service under ComEd’s new PTR rate upon 

                                                 
9 See, e.g., PO at 46 (“Initially, the Commission notes that the Company’s cost-benefit analysis relies on the 

PTR program for its benefits.”). 
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receiving a meter.  Again, the Plan is cost-beneficial by a wide margin taking those facts fully 

into account.  There is no evidence that a Plan modification is required.  These arguments are 

addressed in Exception No. 2. 

IV. THE PROPOSED ORDER WRONGLY TREATS THE SOCIAL 
CONSEQUENCES OF DISCONNECTION AS A COST OF AMI 

Several of the requirements that the PO imposes on ComEd are driven by the clearly 

articulated belief that the social consequences of the disconnection of electric service for non-

payment are a “cost” of AMI that should be captured and factored into the cost-benefit analysis.  

PO at 51.  As noted in the Introduction, this is illogical, bad policy, and contrary to the law.  It is 

akin to saying that the Commission should have consider the loss of revenue to the Postal 

Service and paper producers as societal costs before it decided to implement its e-Docket filing 

system.  The disruption caused by being unable to afford electric service may justify a range of 

social efforts by the government, but it does not lead one to conclude that the disconnection was 

a “cost” in the first instance.   

The Proposed Order also accepts the AARP’s and AG’s “assessment” of costs without 

considering record evidence that their approach is flawed.  For example, the only “cost” 

identified in the assessment that actually has anything to do with AMI, are vague comments 

about radio-frequency emissions, which were thoroughly debunked.  Valberg Reb., ComEd Ex. 

14.0, passim.  The balance of the document deals with, at best, the social costs of being unable to 

afford electric service, not with a metering or disconnection technology.    

The arguments in this Section IV are addressed in Exception No. 3, in portions of 

Exception No. 4 dealing with low income customers, and Exception No. 10. 
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A. The Cost of Being Disconnected Is Not Attributable to AMI 

While ComEd agrees that poverty and other problems of “vulnerable” populations are 

serious concerns that may be affected by the cost and availability of electric service, it is simply 

a fallacy to say that the “costs” that customers experience because their electric service is 

disconnected when they don’t pay their bills is somehow attributable to AMI. 

First, any consequences of service disconnection apply to all service disconnections 

regardless of the technology.  From the customer’s perspective, any hardships associated with 

not having electric service or any costs incurred (e.g., for spoiled food) are the same regardless 

of the method used to disconnect electric service. 

More importantly, however, AMI does not change the permissible criteria for or timing 

of the disconnection of service – whose service can be disconnected or when or why.  The only 

thing AMI technology does is make the disconnection process less expensive and faster and safer 

(by not requiring the dispatch of personnel) and, in doing so, reduces the costs, currently carried 

by all customers, of “losses” or “shrinkage” that results from allowing non-paying customers to 

continue to receive service. 

B. A Social View of Disconnection Per Se Would Require Consideration 
of Issues and Programs Broader AMI or Even EIMA 

Again, ComEd is willing to concede that the disconnection of electric service to a 

customer is not something that is without socio-economic consequence.  However, an 

examination of the relevant issues is not something that can be properly done in this proceeding.  

This case is about whether ComEd’s AMI Plan meets specifically-articulated statutory 

requirements – none of which have to do with the costs experienced by customers whose service 

is disconnected for non-payment.  A consideration of the latter goes well beyond ComEd’s AMI 

Plan and beyond the parameters of the EIMA itself. 
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First, it must be remembered that disconnection of electric service for non-payment is 

legal and necessary.  Otherwise all customers will experience exploding costs of uncollectible 

expenses as only the most honor-bound customers pay their bills. No party makes any claim to 

the contrary. 

Second, EIMA embraces an increase in the disconnection of service for non-payment, 

regardless of the implementation of AMI, by mandating a substantial decrease in ComEd’s 

uncollectible expenses over 10 years.  220 ILCS 5/16-108.5(f)(8). 

Third, EIMA itself has already mandated specific activity to address the needs customers 

that the General Assembly considers “vulnerable”.  Thirty percent of funds received by the 

Illinois Science and Energy Innovation Trust are to be used for purposes of providing education 

regarding smart meters and related consumer-facing technologies and services and the mandated 

peak time rebate program low-income retail customers, including low-income senior citizens. 

220 ILCS 5/16-108.7(b).  Additionally, ComEd is required to dedicate $10,000,000 per year for 

5 years to fund customer assistance programs with the primary purpose being avoidance of 

imminent disconnection.  220 ILCS 5/16-108.5 (b-10).  These provisions were not even 

acknowledged by the Proposed Order. 

Finally, and most importantly, EIMA excludes social costs from the AMI cost-benefit 

study: 

“Cost-beneficial” means a determination that the benefits of a participating 
utility's Smart Grid AMI Deployment Plan exceed the costs of the Smart Grid 
AMI Deployment Plan as initially filed with the Commission or as subsequently 
modified by the Commission. This standard is met if the present value of the total 
benefits of the Smart Grid AMI Deployment Plan exceeds the present value of the 
total costs of the Smart Grid AMI Deployment Plan. The total cost shall include 
all utility costs reasonably associated with the Smart Grid AMI Deployment Plan. 
The total benefits shall include the sum of avoided electricity costs, including 
avoided utility operational costs, avoided consumer power, capacity, and energy 
costs, and avoided societal costs associated with the production and consumption 
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of electricity, as well as other societal benefits, including the greater integration of 
renewable and distributed power resources, reductions in the emissions of harmful 
pollutants and associated avoided health-related costs, other benefits associated 
with energy efficiency measures, demand-response activities, and the enabling of 
greater penetration of alternative fuel vehicles.   

220 5/16-108.6(a) (emphasis added).  Nothing in EIMA authorizes the consideration of the 

customer-side costs associated with disconnection of service for non-payment. 

C. Conditions Imposed Based on Concern About Disconnection Are 
Unlawful and Premised on Mistakes 

The Proposed Order’s incorrect view that social costs must be considered in the 

evaluation of ComEd’s AMI Plan under EIMA, means that the conditions it imposes on ComEd 

are at best premised on mistakes or at worst unlawful.  By adopting the vocabulary of AARP/AG 

and their witnesses the Proposed Order would impose requirements that are vague, impractical, 

and unworkable.  “Vulnerable” and “at risk” are classifications so overbroad and undefined as to 

be meaningless.  For example, Ms. Alexander testified: 

In addition to low income customers, this term [“vulnerable” customers] is 
defined as those customers with an elderly, disabled, or very young member of the 
household, as well as those who rely on a language other than English.  

AARP/AG Ex. 1.0, 22:495-497 (emphasis added). 

While ComEd understands this testimony as an expression of concern, it is not a 

workable policy proposal.  A household does not, for example, become “vulnerable” and worthy 

of special consideration in the provision of electric service simply because of the presence of a 

child.  Under this definition, North Shore and Gold Coast parents’ households would be 

included.  Assisting the elderly, even if those terms were clearly defined, will lump with those 

unable to afford service a healthy slice of the wealthiest households in the service territory.   

And, what do “elderly” and “disabled” mean?  Does household with a 62 year old (the age of the 

eldest author of this brief) qualify?  Is a person with a prosthetic at increased risk of being unable 
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to afford electricity?  These questions are hard enough when posed rhetorically, in a brief.  In the 

real world, they are not areas in which utilities are expert and indeed are not part of rendering a 

utility service.   

To add to the confusion of these at least potentially objective categories, AARP/AG 

witness Megan Sandel includes “the socially isolated.”  AARP/AG Ex.2.0,1:13.  Who would 

qualify as “socially isolated”?  One could joke that it includes Howard Hughes.  But that humor 

obscures the impossibility of tasking a utility with assisting the “isolated.”  Someone who refuses 

to return ComEd’s calls or answer the door might be deemed isolated, although that same 

behavior is expected of someone who can pay their bill but it refusing to do so and simply 

evading ComEd.  In the end, being gregarious is not an indication that one can afford to pay for 

electric service, any more than being introverted is an indicator of poverty.  Without much more 

detailed explanation and detail, this a requirement will become a source of waste and litigation 

rather than information. 

Moreover, even if the definitions were clear or meaningfully related to the need to 

assistance with electric bills, Ms. Montague detailed the problems with having ComEd identify 

those households: 

It is true that ComEd’s customer files do not include income, age, or other 
“vulnerability” indicators, such as the presence of a household member with a 
disability or medical condition, unless the customer has indicated the presence of 
life support equipment or provided a medical certification.  Accordingly, in order 
to compile this information, surveys would have to be conducted among 
randomly-selected customers.  A series of screening questions would have to be 
posed to prospective respondents to determine eligibility to complete the survey.  
Prospective respondents would have to identify themselves as “low income” 
and/or as “vulnerable” based on their responses to the screening questions.  The 
survey would be terminated or discontinued for those customers who are not 
eligible to complete the survey.  Using a telephone survey data collection 
methodology, the marketing research supplier would likely need to terminate 
many hundreds, and perhaps many thousands, of interviews in order to achieve 
statistically valid sample sizes of “low income” and “vulnerable” customers.  This 
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is inefficient and would be extremely costly.  It is possible to over-sample certain 
geographies known to have proportionately more lower-income customers to 
improve the cost effectiveness of achieving statistically valid sample sizes of low-
income customers.  However, without some basis to pre-identify “vulnerable” 
customers, it may be difficult to efficiently and cost effectively achieve 
statistically valid sample sizes among “vulnerable” customers.  Furthermore, 
customers could not be obligated to complete the survey, and many customers 
will elect to not answer questions posed on behalf of Commonwealth Edison that 
reveal personal information that would qualify them as eligible for the survey.  
Some customers would likely find certain questions of a personal nature to be 
intrusive or offensive.  In short, I do not believe that ComEd should be involved 
in this type of survey activity. 

ComEd Ex. 10.0, 9:231 – 10:254.  Neither the Commission nor ComEd are social welfare 

agencies, and neither conduct sociological research or administer assistance programs.  To the 

extent ComEd is charged with conducting research into such areas, it would be charged with a 

task far removed from providing utility service.   

Further, some of the Proposed Order’s requirements based on its view of social are 

clearly outside the scope of EIMA criteria.  For example, the Proposed Order (at 52) would 

require ComEd to: 

[Provide] Section 16-108.5(b-10) assistance to customers (possibly through local 
government human services departments) who are unable to avoid disconnection 
… 

However, as noted above, Section 16-108.5(b-10) of the PUA requires ComEd to fund customer 

assistance programs without regard to AMI Plan approval, an obligation which ComEd is 

meeting, consistently with the General Assembly’s view that inability to afford service is a social 

problem, not a meter technology issue.  Moreover, the General Assembly directed that the 

primary purpose of that assistance is avoidance of imminent disconnection – an apparent conflict 

with the Proposed Order. 

Finally, the record contains uncontroverted evidence that the “assessment” referred to by 

AARP/AG witnesses Sandel and Alexander is suspect.  For example, in all of the materials and 
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testimony related to the health assessment submitted by AARP/AG, the question of radio (“RF”) 

emissions is the only issue that has anything to do with AMI technology.  ComEd witness Dr. 

Peter Valberg demonstrated that this fear is not supported by any valid science.  ComEd Ex. 

14.0, passim.  No intervenor cross-examined Dr. Valberg, or disputed this fact.  Yet, in 

considering the assessment, the Proposed Order does not consider the impact of Dr. Valberg’s 

testimony, or the fact that it exposed the only portion of the assessment tied to AMI technology 

as utterly unfounded, on the overall credibility of the overall HIA and its findings.  

The cardinal principle of statutory interpretation is to effectuate legislative intent.  In re 

Justin M.B., 204 Ill. 2d 120, 123 (2003) (citing Solich v. George & Anna Portes Cancer 

Prevention Center of Chicago, Inc., 158 Ill. 2d 76, 83 (1994)).  The best indicator of legislative 

intent is the statutory language.  Michigan Avenue National Bank v. County of Cook, 191 Ill. 2d 

493 (2000).  The court should consider the statute in its entirety, keeping in mind the subject it 

addresses and the legislature's apparent objective in enacting it.  People v. Taylor, 221 Ill. 2d 

157, 162 (2006) (citing People v. Davis, 199 Ill. 2d 130, 135, (2002)).  A court's inquiry, 

however, must always begin with the language of the statute itself, which is the surest and most 

reliable indicator of the legislature's intent.  Taylor, 221 Ill. 2d at 162;  People v. Pullen, 192 Ill. 

2d 36, 42 (2000).  When the language of a statute is clear, it must be applied as written without 

resort to further aids or tools of interpretation.  In re R.L.S., 218 Ill. 2d 428, 433 (2006). If 

statutory language is plain, the court cannot read into the statute exceptions, limitations, or 

conditions that the legislature did not express.  In re D.D., 196 Ill. 2d 405, 419 (2001).  The AMI 

Plan requirements set forth in EIMA are clear and unambiguous.  There is no basis to read in 

requirements and limitations not set forth in the statute. 
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In sum, while the Commission may determine whether ComEd's AMI Plan complies with 

statutory requirements, the Commission may not order ComEd to provide new or non-utility 

services.  The Commission's order must be within its jurisdiction and authority, lawful, and 

based exclusively on the evidence in the record. 220 ILCS 5/10-103, 10-201(e)(iv); Business and 

Professional People for the Public Interest v. Illinois Commerce Commission, 136 Ill. 2d 192, 

201 (1989).  “The Commission only has those powers given it by the legislature through the 

Act.”  BPI, 136 Ill. 2d. at 201.  In addition, because the Act is in derogation of common law, no 

requirement to be imposed on public utilities can be read into the Act by intendment or 

implication.  Turgeon v. Commonwealth Edison Co., 258 Ill. App. 3d 234, 251, (2nd Dist.), 

appeal denied, 157 Ill. 2d 524 (1994).  The requirement for ComEd to provide additional 

assistance to customers and municipalities is improper.  These are not utility services, and 

ComEd is not a social service agency.  The PO exceeds the Commission’s authority in this 

regard, and must be revised. 

D. ComEd’s Education and Outreach Plan is Reasonable Without 
Modification 

Finally, the Proposed Order (at 23) requires the adoption of a metric to “measure the 

effectiveness of the education program.”  However, the record shows that there is no reasonable 

way to numerically measure the “effectiveness” of the education and outreach features of 

ComEd’s plan.  ComEd witness Jennifer Montague, in her rebuttal testimony (ComEd Ex. 10.0, 

8:186-89) testifies about the practical problems associated with trying to assess the 

“effectiveness” of ComEd’s educational efforts: 

[A]lthough ComEd could measure reduction in kWh consumption by customer by 
month, ComEd will not be able to tell the particular changes in behavior that led 
to that reduction, nor would ComEd be able to tell which behaviors are 
attributable to the education and outreach it delivered.  
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ComEd could spend the funds and effort to measure energy usage changes, but there would not 

be any practical way of reasonably associating those changes with ComEd’s Education and 

Outreach Plan.  In other words, ComEd knows of no reasonable metric in that regard and the 

record offers no solution to this issue.   

Moreover, Ms. Montague put the proper perspective on this matter when she stated 

(ComEd Ex. 10.0, 8:179-85): 

The objective of the education and outreach plan is to provide information to 
“educate” customers and make them “aware” of the AMI data that is available for 
their use, along with energy management tips, but, certainly not to compel them to 
engage in any particular activity. There is, of course, no guarantee that customers 
will in fact use the data, change their behavior and save on their bills, although 
ComEd would hope that they do so. Moreover, actual customer behavior may 
well be determined by market factors well beyond ComEd’s control, such as the 
market price of electricity supply. 

Put simply, customers are motivated by a variety of matters – not the least of which are 

both convenience and economic savings.  If the price of energy continues to fall, many 

customers may choose to forego energy saving behavior despite having the information and 

technical ability to do so.  This does not indicate, and should not be viewed as, a failure of either 

AMI or ComEd’s Education and Outreach Plan.  Moreover, it must be remembered that the cost 

benefit analysis found the AMI Plan to be cost-beneficial without regard to any customer energy 

saving activity.  ComEd should not be required to add an additional metric to attempt to track the 

“effectiveness” of its Education and Outreach Plan. 

Finally, the Proposed Order (at 23) states that ComEd should make sure that its 

educational efforts are reaching “vulnerable” customers.  As discussed above, except for those 

customers who participate in LIHEAP or ComEd’s own payment assistance plans, ComEd has 

no practical ability to identify which of its customers are “vulnerable.”  This requirement should 

be eliminated. 
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This argument in this Section IV.D are reflected in portions of Exception No. 4. 

V. TECHNICAL EXCEPTIONS 

Exception No. 8 should be adopted.  ComEd’s cost-benefit studies do not contain a 

claimed benefit from expanded distributed generation.   

Exception No. 9 should be adopted.  ComEd’s position is not fully and adequately 

summarized in the existing single paragraph. 

Exception No. 11 should be adopted.  It clarifies the discussion of the “door knock” 

without altering the decision. 

Exception No. 13 should be adopted.  It confirms the Ordering Paragraphs to the text of 

the Order, as revised in the other Exceptions. 
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VI. CONCLUSION 

WHEREFORE, for the reasons set forth herein, ComEd respectfully requests that the 

Proposed Order be modified as set forth in the ComEd’s Exceptions and, as modified, be adopted 

by the Commission.   
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