
STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Commonwealth Edison Company ) 
 ) ICC Docket No. 12-0298 
Petition for Statutory Approval of a Smart  ) 
Grid Advanced Metering Infrastructure  ) 
Deployment Plan pursuant to Section 16- ) 
108.6 of the Public Utilities Act. ) 
 

VERIFIED BRIEF ON EXCEPTIONS ON BEHALF OF  
THE ILLINOIS POWER AGENCY 

 
The Illinois Power Agency (“IPA”), pursuant to Section 200.830 of the Illinois 

Commerce Commission’s (“Commission”) Rules of Practice, 83 Ill. Admin. Code § 200.830, 

respectfully submits a Brief on Exceptions in the above-captioned matter.  This Brief on 

Exceptions responds solely to Section V.A of the Proposed Order, which addresses a proposal 

for a Time of Use (“TOU”) tariff.1 

I. 

INTRODUCTION 

Based on a recommendation attributed to CUB, ELPC, AARP, and the AG, the Proposed 

Order recommends that Commonwealth Edison Company (“ComEd”) develop and propose, after 

consultation with stakeholders, a TOU rate.  (See Proposed Order at 40-41, 43.)  The basis for 

this finding is that the benefits to ratepayers of a TOU rate justify the expense of an advanced 

meter installation program.  (See Proposed Order at 43.)  Because the TOU rate is to be 

developed based on a stakeholder process, the Proposed Order does not specify the design or 

terms of the TOU rate that ComEd is asked to propose. 

The IPA agrees with the finding in the Proposed Order that TOU rates potentially have 

significant benefits to customers and that those benefits form part of the justification for an 

                                                            
1 The IPA is cognizant that, due to the late stage of this brief, it is restricted to discussing facts that are apparent in 
the record or of which the Commission may take judicial notice. 
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advanced metering program.  However, the IPA is concerned about whether customers on a 

ComEd-based TOU rate would be would be considered “eligible retail customers” under the 

Illinois Power Agency Act, and, if so, how their supply requirements would be covered by IPA-

run procurements.  (See, e.g., 220 ILCS 5/16-111.5(a) (defining “eligible retail customer”).)   

Without taking a position on whether the Commission may require ComEd to propose a 

TOU tariff, the IPA urges the Commission to consider three factors deciding whether to require a 

tariff moving forward.  First, if ComEd files a TOU rate and customers using the TOU rate are 

considered “eligible retail customers” and thus load subject to the IPA procurement process, an 

unquantified but potentially significant price risk will accrue to all eligible customers due to load 

shifts among the various retail tariffs. Second, in order to follow the Commission’s longstanding 

policy of assigning costs to the ratepayers causing the costs, the TOU tariff’s pricing provisions 

will need to be understood well in advance of the need to procure the underlying supply, so that 

supply strategies may be incorporated in the IPA’s Procurement Plan and that supply costs may 

be aligned with the retail tariff pricing structure. Finally, the retail market is a more appropriate 

provider of TOU and other dynamic rates. 

As a result, the IPA recommends that the Commission make minor modifications to the 

Proposed Order that bring the stakeholder process for developing a TOU rate into line with what 

the Commission ordered in ICC Docket No. 11-0282, allowing full vetting of the issues and 

placing any non-consensus issues before the Commission. 
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II. 

ARGUMENT 

A. Procuring For TOU Customers Introduces New Costs That Would Need To Be 
Segregated From Other Customers 

The Illinois Power Agency Act describes the IPA’s “mission” as “providing the lowest 

cost power to the greatest number of people, at any given point in time, in accordance with 

applicable law.”  (See 20 ILCS 3855/1-5(F), as modified by Public Act 97-0618.)  If the IPA 

were to procure for customers on a TOU rate, especially if the rate becomes effective before the 

IPA can modify its procurement plans, the IPA would have difficulty meeting its mandate.  As a 

corollary to the additional risk and potential new underlying products, the IPA, the Commission, 

ComEd, and other stakeholders would have to work to make sure that eligible retail customers on 

the current bundled rate are not saddled with costs caused by TOU supply.  As noted in a recent 

rate case Order: “The Commission concludes that it is when customers respond to rates that do 

not accurately reflect cost causation, that inefficiency results and society suffers.”  (ICC Docket 

No. 10-0467, Final Order dated May 24, 2011 at 231.) 

If the IPA had to procure on behalf of customers on a TOU rate, without concrete 

information about the number of participants or impact on customer behavior, or how 

deployment over ten years would affect the number of potential participants in a TOU rate, the 

IPA could face significant volume and load shape uncertainty that its current procurement 

process is not necessarily equipped to address.  Essentially, changes in customer consumption as 

influenced by the TOU rate – whether the IPA is long or short – subject all eligible customers to 

price risk because the excess or deficit will be addressed in PJM’s day-ahead and hourly markets.  

(See, e.g., ICC Docket No. 11-0660, IPA 2012 Power Procurement Plan dated February 17, 2012 

at 19 (Table D), 47.) The IPA is already facing significant load uncertainty year-to-year due to 
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municipal aggregation and the ability of entire municipalities to exit – or, when contracts expire, 

possibly return to – the bundled rate.  Adding the potential for load shifts among ComEd tariffed 

services for eligible retail customers provides further uncertainty, which in the long run requires 

additional hedging and thus additional costs to the consumer.   

In addition to hedging against risk, the IPA could also have to develop a new product and 

procurement structure to address the needs of TOU customers. The IPA has not had sufficient 

time to study whether its procurement structure (three-year laddered block energy purchases in 

yearly procurement events) is practical for TOU rate customers, especially given that the 

structure of the eventual TOU rate are still undefined.  It is very possible that purchasing 

products other than 50-MW blocks on-peak and off-peak are necessary to match the behavior of 

TOU customers.  These different products would likely have different costs than the products 

that are currently procured under Commission-approved procurement plans. 

B. The Competitive Market Is In A Superior Position To Offer TOU Products 

Although the IPA believes its standard product procurement process is not the ideal 

acquisition method for TOU customers, the competitive market provides a superior alternative.  

Alternative suppliers, which (unlike the IPA) are able to nimbly adjust supply acquisition 

strategies in response to new products and customer demand, are far better situated to offer a 

wide variety of dynamic pricing options to take advantage of ComEd-installed advanced meters.  

In addition, residential customers are increasingly accessing the retail market.  Based on the most 

recently updated numbers, nearly 11% of ComEd’s residential customers (accounting for 12% of 

residential load) are taking service from alternative suppliers as of this April.  (See ComEd April 

2012 Switching Statistics, available at: 

http://www.icc.illinois.gov/electricity/switchingstatistics.aspx.)  These numbers are likely to 
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increase over the course of the year, given the continued market competitiveness with the 

bundled rate and large groups of residential customers switching through municipal aggregation 

(most of which likely would not have been reflected in the most recent statistics).  Residential 

customers have demonstrated that they understand how to take advantage of beneficial market 

conditions by shopping.   

C. The IPA Respectfully Requests That The Commission Follow The Model Of The 
Workshop Process It Ordered In ICC Docket No. 11-0282  

In Ameren’s most recent proposed general increase in natural gas rates docket, on the 

subject of a Small Volume Transportation (“SVT”) program, the Commission faced a similar 

issue as with the proposed TOU tariff here.  (See ICC Docket No. 11-0282.)  In that case, 

intervenors presented evidence that a utility should implement a SVT tariff, but the utility and 

other intervenors recommended against that tariff.  In the absence of consensus as to the benefits 

or structure of an SVT tariff but recognizing the need for collaboration, the Commission ordered: 

The Commission therefore directs Staff to convene a workshop process within 
sixty days of this Order, with the workshop open to all interested stakeholders. 
The workshops should have the goal of developing a consensus on this issue, and 
the workshops shall conclude with AIC filing a petition within 60 days of the 
conclusion of the workshops, which petition should include as an exhibit 
suggested SVT tariffs based on discussions at the workshops. Should the 
workshop process be unable to develop any consensus as to suggested SVT 
tariffs, rather than AIC filing a petition, Staff is directed to prepare a report to the 
Commission detailing the workshop process and the issues and discussions 
presented by the parties. 

(ICC Docket No. 11-0282, Final Order dated January 10, 2012 at 194-195.)  The IPA believes 

that this structure would be appropriate for a TOU tariff, where there is dispute over significant 

issues and several parties that might have disputes (such as competitive market participants) are 

not represented in this docket. 

In light of the three factors the IPA raised and the Final Order in Docket No. 11-0282, if 

the Commission does order workshops to develop a TOU tariff, the IPA recommends that the 
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workshops be structured like the Ameren SVT program workshops.  In other words, a series of 

workshops with a finite duration which seek to build consensus, but if consensus is not reached 

then ComEd (or other appropriate participant, such as Staff) will report back to the Commission 

on the process and issues raised during the process.  

To that end, the IPA recommends the following changes to Section V.A of the Proposed 

Order: 

IPA 

On Exceptions, the IPA responded to the Proposed Order’s requirement that 
ComEd develop a TOU tariff for filing with the Commission within six 
months of the Final Order.  The IPA took no position on the legal issues 
raised by other parties, but raised three issues for Commission consideration.  
First, IPA noted that all eligible retail customers face unquantified but 
potentially significant price risk and costs from procuring different products 
if the IPA has to purchase on behalf of TOU customers if TOU customers are 
found to be eligible retail customers.  Second, the IPA notes that without 
better definition of the specific pricing structure to be implemented via the 
TOU tariff, it is at a disadvantage in not being able to match its procurement 
strategy with the ComEd tariff that will recover the specific costs of the 
underlying supply and which must match costs to the appropriate 
ratepayers. Finally, the IPA notes that TOU products would be more 
appropriately offered by the competitive market – a market that residential 
customers are increasingly accessing even now, both through individual 
contracts and municipal aggregation.  As a result of these unresolved issues 
which address both the desirability and potential structure of a TOU rate, 
the IPA recommends that the Commission order a workshop process similar 
to what the Commission ordered in Ameren’s 2011 natural gas rate case, 
where workshops were ordered to develop consensus but, failing consensus, 
Staff reported back to the Commission on the issues raised. 

* * * 

4. Commission Analysis and Conclusion 

* * * 

Although ComEd has agreed to commence a dialog with interested stakeholders 
including the Smart Grid Advisory Council concerning a TOU rate, the 
Commission finds that ComEd should be required to include formally investigate 
the desirability and structure of a utility TOU rate this in the AMI Plan.  
Thus, as we ordered in Ameren’s most recent general increase in natural gas 
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rates docket, aAfter workshops and stakeholder input and within 6 months of 
approval of plan, ComEd should either file a its proposed consensus TOU tariff 
if consensus develops, or report back the issues raised by the parties to the 
Commission if stakeholders fail to develop consensus on one or more 
material issues.  The AMI Plan should be amended to include a timeline for TOU 
availability. 

III. 

CONCLUSION 

The IPA appreciates the Commission’s attention to the issues regarding potential TOU rates.  

There appears to be consensus that TOU rates will benefit ratepayers; the outstanding issues are 

whether ComEd should offer such a rate, and if so how it would affect all eligible retail 

customers.  Because these are significant issues that require broader and more detailed 

investigation, the IPA respectfully requests that any stakeholder or workshop process regarding a 

ComEd TOU fully vet the issues and work toward building consensus.  To that end, the IPA 

recommends a workshop process similar to what the Commission ordered in the Ameren 2011 

general increase in natural gas rates docket. 

WHEREFORE the IPA respectfully requests that the Commission modify the Proposed 

Order as recommended above if the Commission decides to order ComEd to develop a TOU 

tariff. 

Respectfully submitted, 

ILLINOIS POWER AGENCY 

By: _/s/ Michael R. Strong____________ 
One of its Attorneys 

Michael R. Strong 
Chief Legal Counsel 
Illinois Power Agency 
160 N. LaSalle St., Suite N-506 
Chicago, IL 60611 
(312) 814-4635 
Michael.Strong@illinois.gov 





STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Commonwealth Edison Company ) 
 ) ICC Docket No. 12-0298 
Petition for Statutory Approval of a Smart  ) 
Grid Advanced Metering Infrastructure  ) 
Deployment Plan pursuant to Section 16- ) 
108.6 of the Public Utilities Act. ) 
  

NOTICE OF FILING 

Please take notice that on June 12, 2012, the undersigned, an attorney, caused the 
Verified Brief on Exceptions on Behalf of the Illinois Power Agency to be filed via e-docket 
with the Chief Clerk of the Illinois Commerce Commission in the above-referenced proceeding: 

 
June 12, 2012 

/s/ Michael R. Strong 
Michael R. Strong 

 
CERTIFICATE OF SERVICE 

 
I, Michael R. Strong, an attorney, certify that copies of the foregoing document(s) were 

served upon the parties on the Illinois Commerce Commission’s service list as reflected on 
eDocket via electronic delivery from 160 N. LaSalle Street, Suite N-506, Chicago, Illinois 60601 
on June 12, 2012. 

/s/ Michael R. Strong 
Michael R. Strong 

 


