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Just Energy Illinois Corp. (“Just Energy”), by its counsel DLA Piper LLP (US), 

respectfully submits to the Illinois Commerce Commission (“Commission”) this Verified Reply 

in further support of its May 10, 2012 Verified Motion (“Motion”) to Maintain Confidential 

Treatment of Confidential Portions of the NorthStar Audit Report.1   

I.  INTRODUCTION 

 Illinois law protects parties to proceedings from having to disclose confidential business-

related information.  Illinois Courts consistently have supported this non-controversial principle, 

which is clearly reflected in the Public Utilities Act and the Commission’s Rules.  Likewise, the 

Commission has long recognized the sensitive nature of such business information and has 

afforded it appropriate protections.  Just Energy respectfully requests that the Commission 

protect the confidential information that Just Energy has identified in the Audit Report.  

 

                                                           
1 Unless otherwise indicated, capitalized terms herein shall have the same meaning as those 
defined in Just Energy’s Motion. 



 2

 After a comprehensive review of the 168-page Audit Report, Just Energy identified a 

limited amount information which is competitively sensitive, and designated it as confidential.  

On May 1, 2012, CUB challenged those designations.2  On May 10, 2012, Just Energy filed with 

the Commission a verified, 12-page Motion providing detailed explanations of the steps Just 

Energy takes to protect the confidential information it identified, and citing case law supporting 

well-recognized categories of information subject to confidential treatment under Illinois law.  

(See Just Energy Motion at 6-12.)  Just Energy’s Motion was accompanied by a 36-page chart 

that provided the Commission and the Administrative Law Judge (“ALJ”) with a full, verbatim 

quotation of the comments that CUB had made in its challenge to Just Energy’s confidential 

designations, as well as a designation of the category of legally recognized confidential 

information at issue; for each and every designation, Just Energy provided a further explanation 

for the confidential designation.  (See Attachment A to Just Energy’s Motion, at 1-36.) 

 All parties agree that there is a general presumption that matters before the Commission 

are public and that Illinois law favors disclosure over non-disclosure.  Just Energy has in no way 

contested those general points.  However, there is also no question that Illinois law provides for 

confidential treatment of sensitive business and other information.  This is a non-controversial 

proposition, and there is nothing “extraordinary” about according confidential treatment to 

qualifying information.  (Cf. CUB Response at 7.)  Attempts by CUB and Staff to suggest 

otherwise are inaccurate. 

 Likewise, the suggestion that the Commission should conduct a word-by-word analysis 

of the Audit Report to determine whether particular terms should be kept confidential is contrary 

to Commission practice and precedent.  At virtually every one of the Commission’s meetings, 
                                                           
2 CUB confirms that it does not challenge all of Just Energy’s confidential designations (see 
CUB Response at 13), and as to those non-challenged items there appears to be no dispute that 
they are entitled to confidential treatment. 
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the Commission enters one or more Orders providing confidential treatment to materials 

submitted to it from companies under its jurisdiction.   

 Just Energy recognizes that the Commission ordered that the Audit Report be publicly 

filed.  However, nothing about that prior direction means that Just Energy has forfeited its right 

to protect its confidential information.  Any implication by CUB or Staff to the contrary is 

unfounded.  Just Energy already has provided an explanation for its confidentiality designations 

that is much more extensive and detailed than those routinely provided to and accepted by the 

Commission, and Just Energy’s Motion should be granted on that basis.   

 Nonetheless, in an effort to further accommodate the concerns of Staff and CUB, Just 

Energy is providing with the instant Verified Reply an expanded version of the chart that was 

previously provided, including additional specific reference to applicable case law and additional 

explanation for the justification for confidential treatment of each item challenged by CUB under 

the Protective Order. 

II.  ARGUMENT 

 A. The Criticisms Of Just Energy Are Unfair And Unfounded 

 Just Energy has made limited confidential designations to a 168-page Audit Report.  The 

Audit Report, with the exception of those designations, has been publically available on ICC e-

Docket for over five months.  Just Energy’s Motion and accompanying 36-page explanatory 

chart represent a good faith, substantive presentation of information for the Commission’s 

consideration and any suggestion to the contrary is unfair and unfounded.3   

                                                           
3 Staff unfairly criticizes Just Energy for its inclusion of the quoted CUB statements in the chart.  
(See Staff Response at 8-9.)  Just Energy included the quoted CUB statements, which CUB 
confirms are “accurately represented” (CUB Response at 5), as a courtesy to the Commission, 
the ALJ, and the parties, in what Just Energy thought was a common sense presentation of full 
information.  Staff’s attempt to take issue with that approach is particularly unfair, given that 
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 From reading CUB’s Response, one could well come away with the impression that Just 

Energy has made some underhanded attempt to suppress the Audit Report in full.  Indeed, CUB 

repeatedly, and falsely, chastises Just Energy by suggesting that Just Energy is seeking to have 

the entire Audit Report designated as confidential.  (See, e.g., CUB Response at 14 (“The 

Commission has repeatedly denied Just Energy’s requests for blanket confidential treatment.”); 

see also id. at 18).)  Respectfully, CUB’s statements are misleading and seem designed only to 

malign Just Energy.  To be clear, Just Energy is not trying to suppress the Audit Report, and 

CUB’s overheated rhetoric is without basis. 

 In a similarly misleading and overheated allegation, CUB implies a failure by Just Energy 

to cooperate in the audit process.  (See, e.g., CUB Response at 12.)  There has, in fact, been no 

suggestion by any party, including the auditor, that Just Energy failed to cooperate fully and in 

good faith with the auditor.  Any suggestion to that effect by CUB now – over five months after 

issuance of the Audit Report – is totally without basis and is unnecessarily inflammatory.4   

 In fact, as the Commission is aware, Just Energy not only cooperated fully in the audit 

process, but has agreed to implement each and every one of the recommendations contained in 

the Audit Report, an implementation process that began effective February 1, 2012.  Apparently 

chagrined by Just Energy’s willingness to productively and cooperatively implement the Audit 

Report’s recommendations, CUB now takes what amounts to a false cheap shot at Just Energy 

for no useful purpose. 

 In contrast to the counterproductive tone and substance of CUB’s response, Just Energy 

appreciates Staff’s fair acknowledgement that confidential information should be appropriately 
                                                                                                                                                                                           
Staff itself uses that chart as the organizational foundation for its argument.  (See Staff Response 
at 4.)  
4 Of course, CUB has no first-hand knowledge of Just Energy’s cooperation, since CUB played 
no role in the audit process, pursuant to ALJ Gilbert’s Ruling specifically limiting CUB’s role in 
this proceeding.  (See generally September 1, 2010 ALJ Ruling.)     
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protected.  (See, e.g., Staff Response at 4 (“Staff agrees with Just Energy that information that is 

truly confidential and likely to cause competitive harm to Just Energy or the competitive market 

should be protected.”).)5  Respectfully, however, Staff appears to suggest unfairly that the 

Commission should apply an unnecessarily high standard to Just Energy’s request for 

confidential treatment.  The suggestion that if Just Energy only “wholeheartedly undertook its 

duty to provide justifications for its designation, Staff might well be persuaded” is misplaced.  

(Id. at 5.)  As noted above, Just Energy previously provided a substantive Motion, accompanied 

by a lengthy and detailed chart explaining each and every confidential designation at issue.  In 

light of the confidentiality requests that are routinely approved by the Commission, Staff’s 

position is unreasonable.   

 Moreover, Staff’s suggestion of a lack of good faith by Just Energy in making its 

designations is particularly unfair.  (See Staff Response at 13.)  Again, Staff’s suggestion is 

based on an allegation of “Just Energy’s failure to provide any cognizable support or rationale 

for its confidential designations.”  (Id. (emphasis added).)  In light of Just Energy’s substantive 

Motion and lengthy supporting attachment, this allegation is unwarranted. 

 Similarly, Staff seems to imply some lack of candor by Just Energy regarding its 

interaction with Staff on confidentiality issues.  (See id. at 2 n.1 (“Just Energy implies that it 

satisfied Staff’s concerns regarding the Company’s remaining confidential designations.  That is 

not accurate.”).)  Yet, Just Energy never made any representation about Staff’s position, other 

than to accurately report that there were discussions with Staff about confidentiality shortly 

before the Audit Report was filed.  (See Just Energy Motion at 2.)  The fact is that since those 

discussions in December 2011, there have been no substantive discussions between Staff and 

                                                           
5 Staff also acknowledges that “certain categories of information previously public may become 
confidential if subjected to sufficient change.”  (Staff Response at 7-8.) 
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Just Energy regarding confidentiality (or any other items relating to the Audit Report) – as Just 

Energy previously reported, it had sought a dialogue with Staff on these issues and Staff politely 

declined.  (See Just Energy’s May 18, 2012 Reply to Staff and CUB Responses Regarding Just 

Energy’s February 14, 2012 Compliance Filing and Draft Proposed Order, at 11.) 

 Any suggestion that Just Energy may have acted other than in good faith is unfounded.  

Nothing about this course of events supports a suggestion of a lack of candor by Just Energy.  

Instead, Just Energy remains hopeful that Staff will afford Just Energy for an opportunity to 

participate in informal discussions with Staff, since Just Energy believes such discussions would 

be useful in bringing this matter to a close in an expeditious manner, as outlined in Just Energy’s 

February 14, 2012 Compliance Filing and Draft Proposed Order. 

 B. Just Energy’s Designations Of Confidential Information 
  Are Well-Established Protectable Categories Of Information 
 
 Without giving due credit to the detailed explanations already provided by Just Energy in 

the chart that accompanied its Motion, CUB and Staff repeatedly state that Just Energy must 

defend its designations of confidential material.  (See, e.g., Staff Response at 5, 6, 9, 11; CUB 

Response at 3, 11.)6  In so doing, CUB and Staff both criticize Just Energy for what CUB and 

Staff consider to be improper citations to the case law of trade secrets and protective covenants.  

(See Staff Response at 5; CUB Verified at 18-24.)  Indeed, CUB dedicates a large portion of its 

Response to an attempt to distinguish the various cases that Just Energy cited in its Motion, 

without challenging that those cases hold broad categories of business-sensitive information to 

be confidential and therefore protectable.  (See CUB Verified Response at 18-24.)  Staff takes a 

                                                           
6 It is unclear whether CUB has substantively reviewed the Just Energy chart that accompanied 
the Motion.  In several places, entries in column 4 of the chart call into question the basis for 
CUB’s challenge, such as whether text was accurately identified by CUB or whether prior 
testimony was accurately characterized.  (See, e.g., Attachment A to Just Energy Motion at 8, 11, 
34-35.)  CUB’s Response, however, provides no response on these items. 
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different tack, and simply invites Just Energy to provide clarification on the analogies that Just 

Energy drew in its Motion.  (See Staff Response at 5.) 

  1. BlueStar Applies Here And Supports Just Energy’s Position 

 As an initial matter, neither CUB nor Staff properly credits BlueStar Energy Services, 

Inc. v. Illinois Commerce Commission, where the Appellate Court stated: 

The Illinois legislature intended that the term trade secret would be 
construed broadly.  The bill’s authors included the trade secret 
exemption because they did not wish to discourage private parties 
from doing business with the State. 
 

(BlueStar, 374 Ill. App. 3d 990, 995 (1st Dist. 2007) (emphasis added) (quoting Roulette v. Dep’t 

of Central Management Services, 141 Ill. App. 3d 394, 399 (1st Dist. 1986).).  The Court in 

BlueStar affirmed the Commission’s position in favor of confidential treatment, even though the 

Court found that the document in question “does not contain trade secrets in the conventional 

sense . . ..”  (374 Ill. App 3d at 995.)  Thus, both the Commission and the Illinois Courts have 

clearly recognized the need for meaningful, robust protection of confidential information 

submitted to the Commission and other agencies. 

 CUB’s attempt to distinguish BlueStar fails.  CUB just suggests that because the “exact 

nature of the information deemed properly protectable in BlueStar is not available” to CUB, the 

Court’s holding that trade secrets must be “broadly construed” somehow does not apply here.  

(CUB Response at 15.)  This is unpersuasive.  BlueStar’s fundamental holding – that the 

protection of confidential information should be broad and robust – does not depend on CUB’s 

interpretation of whether sufficient case facts are available to CUB to evaluate the Court’s 

reasoning.  Further, Just Energy was careful not to cite BlueStar to support any specific category 

of information that Just Energy designated confidential, thus satisfying CUB’s apparent concern. 
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 Staff’s attempt to distinguish BlueStar is also unpersuasive.  Staff states that BlueStar is 

distinguishable because the Commission had made “a promise” of confidentiality and there had 

been Court review of confidential documents.  (Staff Response at 11-12.)  Staff’s point is 

unclear.  If “a promise” arguably bound the Commission, then, a fortiori, Illinois case law and 

statutes, as well as the Commission’s own Rules – all of which recognize the right to protection 

of confidential information – must bind the Commission.  Any nominal distinction in the legal or 

procedural posture does nothing to blunt the plain rule articulated in BlueStar.7 

  2. The Review Must Consider The Context And The 
   Set Of Materials Designated As Confidential 
   As A Whole, Rather Than In Individual Isolation 
 
 Necessarily, each request to protect confidential information occurs under unique facts 

and circumstances.  This means that situations may arise in which “certain aspects” of a report or 

disclosure “standing alone would not justify” confidential treatment, but that under a totality of 

the circumstances such a disclosure would lead to an “unjustified competitive advantage.”  

(Gorman Publ’g Co. v. Stillman, 516 F. Supp. 98, 105 (N.D. Ill. 1980).)   

 Importantly, Courts look at confidential designations in context and as a whole rather 

than in a piecemeal fashion.  Obviously, standing alone and in isolation from other related 

information, any particular piece of information is susceptible to the suggestion that it is not 

confidential.  Illinois Courts reject such an approach as overly simplistic, however.  Rather, there 

is broad recognition of the value of compiled information, which “is much more valuable and 

useful than each piece of information individually.”  (Lifetec v. Edwards, 377 Ill. App. 3d 260, 

270, 880 N.E.2d 188, 197 (4th Dist. 2007), quoting Lyle R. Jager Agency, Inc. v. Steward, 253 

Ill. App. 3d 631, 640, 625 N.E.2d 397, 402 (3d Dist. 1993); see also The Agency, Inc. v. Grove, 
                                                           
7 Staff’s Response does not provide any further specific comment on cases relied upon by Just 
Energy; thus, Staff’s unsupported allegation that Just Energy relied upon “improper citations” 
should not be given any weight.  (Staff Response at 5.) 
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362 Ill. App. 3d 206, 219, 839 N.E.2d 606, 617 (2d Dist. 2005) (same).)  Such information “is 

not easily obtained or accessible to the public.”  (Jager Agency, 253 Ill. App. 3d at 640, 625 

N.E.2d at 402.)  This is true even if such information might be collected from individual 

customers who have had interactions with sales people.  (Id.)  Thus, the suggestion that customer 

interactions makes confidential information “readily observable” as CUB alleges is not the law 

of Illinois. 

 As shown above, the Commission must be particularly careful with confidential 

information because the Illinois legislature intended to create broad and robust protections for 

trade secret, proprietary, and confidential information submitted to the government.  (See 

BlueStar, 871 N.E.2d 880 (1st Dist. 2007) (providing confidential treatment even to a document 

that did not “contain trade secrets in the conventional sense.”).)  Taken together, disclosure of the 

finances, staffing concerns, salary structure, public relations problems, distribution list and 

methods, and advertising practices of a company would lead to “unjustified competitive 

advantage,” and finds the totality of the information to be protectable, confidential information.  

(See 516 F. Supp. at 104-05.) 

  3. CUB’s Attempt To Distinguish The Cited Cases Fails 
 
 CUB’s attempts to distinguish well-established case law fall into one of three categories 

(i) distinctions based on the procedure of the case; (ii) distinctions based on the facts of the case; 

and (iii) distinctions based on hinting that Just Energy is the “bad guy” and does not deserve the 

same types of protection.  Significantly, CUB offers no case law contrary to the law cited by Just 

Energy.  (See CUB Response at 18-24.)  Instead, CUB rests on a series of inadequate distinctions 

that do not vitiate Just Energy’s basic point that portions of the Audit Report contain information 
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which Illinois courts consistently have recognized as protectable.  (See Just Energy Motion 11-

12.) 

 CUB’s aspersions of Just Energy aside, because of the level of access Just Energy gave to 

the auditor, the Audit Report lays out many of Just Energy’s specific inner-workings, including 

the corporate organization, business strategies and plans, staffing needs, compensation structure, 

sales and marketing strategies and practices, training processes, and public relations problems.  

Indeed, Staff appears to suggest that Just Energy’s competitors should study the Audit Report.  

(See Staff Response at 4) (“The Audit Report provides useful information to alternative gas and 

electric suppliers regarding best practices as well as to consumers regarding the industry 

generally and Just Energy in particular.”) (emphasis added).)  If competitors were to study the 

Audit Report, including this type of information regarding Just Energy’s operations, they 

unquestionably would gain a competitive advantage.  (Compare Gorman 516 F. Supp. at 105.)   

 There can be little doubt that Just Energy’s competitors would be highly interested in 

obtaining information about Just Energy’s business operations, plans, and strategies.  Just Energy 

is a successful, long-time participant in competitive energy markets in North America.  The 

participants in those competitive markets are not monopoly public utilities serving guaranteed 

customers bases under long-standing cost recovery frameworks or formula rates.  Rather, they 

are true competitors in highly dynamic, intensely competitive markets.  Thus, because the 

information in this case so closely parallels the information found protectable in Gorman, Just 

Energy’s confidential designations are not only defensible, they are well-supported in the law. 

 This is not to say that Just Energy believes the information in the Audit Report to be 

confidential only under a holistic approach.  Indeed, Just Energy’s Motion justified a category-

by-category designation of trade secret and confidential information.  (See Just Energy Motion 
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9.)  The cases that Just Energy cited support the designations of confidential material that Just 

Energy has moved to maintain.  Illinois courts have recognized that, either as confidential 

information or as a trade secret, parties may protect from disclosure information related to 

corporate strategies, business plans, certain sales data, sales and marketing strategies and 

techniques, training processes, and information regarding customer complaints.  (See PepsiCo, 

Inc. v. Redmond, 54 F.3d 1262, 1269-71 (7th Cir. 1995) (finding trade secrets to encompass the 

broad-ranging company strategy and operating policies contained in two documents); In re Aqua 

Dots Prods. Liab. Litig., No. 1-08-cv-2364, 2009 WL 1766776, at *2 (N.D. Ill. June 23, 2009) 

(marketing presentations); Muehlbauer v. Gen. Motors Corp., No. 05 C 2676, 2009 WL 874511, 

at *2 (N.D. Ill. Mar. 31, 2009) (customer complaint rates); SKF USA, Inc. v. Bjerkness, 636 F. 

Supp. 2d 696, 713-14 (N.D. Ill. 2009) (training processes); Labor Ready, Inc. v. Williams 

Staffing, LLC, 149 F. Supp. 2d 398, 412 (N.D. Ill. 2001) (recruiting and training methods, 

compensation models, marketing strategies); ISC-Bunker Ramo Corp. v. Altech, Inc., 765 F. 

Supp. 1340, 1342 (N.D. Ill. 1990) (training processes); Strata Mktg., Inc. v. Murphy, 740 N.E.2d 

1166, 1178 (1st Dist. 2000) (customer-identified problems); Torrence v. Hewitt Assocs., 493 

N.E.2d 74, 78 (1st Dist. 1986) (finding a legitimate interest in protecting financial data, business 

plans, and information regarding other subjects because its disclosure “could substantially affect 

competition”).) 

 Additionally, as the parties are well aware, the Commission regularly grants confidential 

treatment to information regarding the number of customers, sales information and sales volume, 

and other similar information related to an alternative supplier’s financial and business 

operations.  The Commission grants theses types of confidentiality requests regularly when a 

company applies to serve as an alternative supplier in Illinois’ competitive market or files a 
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variety of annual and period reports.  Most recently, at its June 6, 2012 Public Utility Bench 

Session, the Commission entered Orders granting confidential treatment in 13 different cases 

(i.e., 25% of the docketed cases on that day’s agenda).  (See Public Utility Bench Agenda for 

June 6, 2012 at 2, 4, 6 (presenting confidentiality Orders, all of which were unanimously granted, 

in ICC Docket Nos. 12-0174, 12-0261, 12-0313, 12-0314, 12-0315, 12-0323, 12-0330, 12-0162, 

12-0142, 12-0192, 12-0233, 12-0257, 12-0289).)  These cases included instances where the 

Commission provided blanket confidential treatment to an entire company annual report based 

upon a single-page, bare-bones Petition of a regulated company.  (See, e.g., ICC Docket No. 12-

0330.)  Just Energy participates in the same market and under the same restrictions as these other 

alternative suppliers, which alone justifies its confidential designation of sales-related 

information, including Just Energy’s number of customers. 

 Given this demonstrable legal foundation upon which Just Energy based its designations 

of confidential material, CUB and Staff cannot credibly claim that Just Energy improperly cited 

to Illinois case law regarding the protectability of the disputed designated material.  Only by 

reading the cases through the narrowest of pinholes does CUB manage to draw distinctions, and 

those distinctions cannot support the weight which CUB rests upon them.  For example, CUB 

summarily concludes that, because the cases do not involve audits performed by order of the 

Commission, the cases deserve no weight.  (See CUB Response at 18.)  This is flatly incorrect, 

as both Staff and CUB recognize that the Protective Order permits Just Energy to designate 

information as confidential if it contained “trade secrets, commercial information, proprietary 

information, or financial information where disclosure of such information may cause 

competitive harm.”  (See Staff Response at 6; CUB Response at 7; Protective Order at ¶ 4.)  The 

cases merely demonstrate that certain categories of information are considered trade secrets or 
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otherwise protectable because the disclosure of such information is recognized to cause 

competitive harm.  (See, e.g., PepsiCo, 54 F.3d at 1270 (recognizing the competitive harm when 

a competitor knows the company’s pricing, distribution, and marketing strategies).) 

 In fact, CUB’s distinctions all suffer this very same flaw: the distinctions fail to recognize 

that the cases show that certain categories of information simply should be treated as 

confidential, regardless of how the case arose.  For example, CUB partially attempts to 

distinguish Muehlbauer by stating that the rate of customer complaints is not at issue in a 

products liability case, and that it is sufficient for the public to have knowledge of the existence 

of product liability complaints.  (See CUB Response at 23.)  CUB fails to state why the same is 

not also true here.  That is, the public’s knowledge that the Commission initiated and pursued 

this investigation, is analogous to the public’s knowledge of the product defect in Muehlbauer; in 

each instance, there is no tangible benefit to disclosing the complaint rates. 

  4. The Cases Cited By Just Energy Regarding  
   Specific Categories Of Information Are Accurate And Applicable 

 CUB also wrongly asserts that the cases cited by Just Energy do not support the 

proposition for which they are cited.  (See CUB Response at 18-23.)  CUB makes this assertion 

regarding PepsiCo, Aqua Dots, and Strata Marketing.  For the latter two cases, CUB appears to 

have overlooked portions of those opinions, and incorrectly limits the types of information that 

was deemed to be protected.  (Compare CUB Response at 21 (stating that the protected 

information in Aqua Dots was product recall protocols) with Aqua Dots, 2009 WL 1766776, at 

*3 (finding that “marketing presentations” were of sufficient formality and importance that their 

disclosure should be prevented); compare CUB Response at 23 (stating that the information in 

Strata did not involve customer complaints) with Strata Marketing, 740 N.E.2d at 1178 

(“knowledge of customer identified problems”).)  With this being clarified, Aqua Dots supports 
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Just Energy’s confidential designation of sales/marketing scripts, and Strata Marketing supports 

Just Energy’s confidential designation of customer complaints. 

 CUB’s reading of PepsiCo is more problematic.  CUB essentially limits the PepsiCo 

holding to three types of information: (1) “pricing strategies,” (2) “future marketing plans,” or 

(3) “future product offerings.”  (See CUB Response at 19.)  However, PepsiCo involves, among 

other things, “plans to compete;… strategies for… marketing, packaging, and distribution;” and 

“financial goals, marketing plans,… growth expectations, and operational changes” for the year.  

(See PepsiCo, 54 F.3d at 1265.)  In part, this information was considered confidential because its 

value derived from “the fact that it [was] a secret and competitors [could not] anticipate” the 

company’s “next moves.”  (See id.)  Were the information to be disclosed, it would give Pepsi’s 

competitors a “substantial advantage.”  (See id. at 1270.)   

 Not only does CUB’s narrow reading of PepsiCo miss the fundamental message of that 

case, CUB’s interpretation also overlooks the clear parallels between PepsiCo and the 

designations here.  Were the confidentially designated information in the Audit Report disclosed 

to Just Energy’s competitors, those competitors would derive a substantial advantage and have 

an understanding of Just Energy’s “next moves.”  Thus, PepsiCo explicitly supports Just 

Energy’s confidential designations of corporate strategies, business plans, staffing and 

compensation, and sales and marketing strategies, as each of these categories pertain to Just 

Energy’s strategies and “next moves.” 

 Finally, CUB attempts to distinguish the prior cases regarding training materials from the 

current case.  (See CUB Response at 22-23.)  CUB incorrectly states that SKF USA recognized 

the training materials as confidential in a way that was “broader than what Illinois law may 

provide.”  (See id. at 22.)  In reality, the court in SKF USA recognized that the protection granted 
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was broader than trade secret law, but also satisfied itself that the confidential designation 

otherwise complied with Illinois law.  (See SKF USA, 636 F. Supp. 2d at 710-11.)  CUB further 

attempts to distinguish both SKF USA and ISC-Bunker on the grounds that the Audit Report does 

not contain the actual Just Energy training materials, whereas the SKF USA and ISC-Bunker 

claims involved the misappropriation of the physical materials.  (See CUB Response at 22-23.)   

Yet whether Just Energy’s competitors have the entire training manual or just a summary of its 

key takeaways, the effect is the same and Just Energy suffers equivalent competitive harm. In 

this case, it is the ideas, and not the physical embodiment of the ideas, that Just Energy seeks to 

protect. 

 In sum, there are explicit links between certain categories of information that Just Energy 

designated as confidential in the Audit Report and the types of information that past Illinois 

cases have found to be protectable under various criteria.  In fact, Just Energy cites to case law 

that is fundamentally unopposed by either Staff or CUB.  Instead, CUB attempted, and failed, to 

distinguish the cases on factual and rhetorical grounds, and Staff made no attempt at all to 

criticize the relevant case law.  Accordingly, Just Energy has satisfied its burden to show that its 

confidential designations have adequate legal support. 

 C. Just Energy Affirmatively Protects Its Non-public 
  Information In The Ordinary Course Of Business 
 
 Just Energy’s Motion contains a clear explanation of the affirmative steps taken by Just 

Energy to protect from disclosure the non-public information Just Energy identified in the Audit 

Report.  (See Just Energy Motion at 8-9.)  These steps include a detailed policy on treatment of 

confidential information; prominent language in the company’s standard employment offer letter 

to all new hires regarding non-disclosure of confidential information; prominent language in the 

company’s standard independent contractor agreement regarding non-disclosure of confidential 
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information; an explicit and detailed provision on non-disclosure of confidential information in 

the company’s standard vendor services agreement; and explicit confidentiality clauses with 

respect to non-disclosure of confidential information in executive employment contracts.  (See 

id. for additional detail on each element.)   

 Neither CUB not Staff suggests that these steps are inadequate or inappropriate.  CUB 

and Staff implicitly and correctly acknowledge that the steps Just Energy takes to protect its 

confidential information are reasonable and legally sufficient.  Of course, there is no obligation 

for a party to take extraordinary or impractical steps to protect confidential information.  (See, 

e.g., The Agency, Inc. v. Grove, 362 Ill. App. 3d 206, 219, 839 N.E.2d 606, 617 (2d Dist. 2005) 

(no need to keep information under lock and key; information still confidential even if it could be 

obtained from clients with whom sales persons have contact).) 

 However, Staff states that Just Energy “does not attempt to indicate if such procedures 

have achieved the purpose for which they were designed.”  (Staff Response at 7.)  Staff’s 

statement is somewhat vague and the meaning is opaque.  Nothing in the Protective Order or 

relevant case law suggests that Just Energy must affirmatively make such a demonstration.  

Nevertheless, to be clear, Just Energy states in this verified Reply that as a matter of corporate 

policy and as a matter of fact Just Energy has implemented, and continues to implement, each of 

the affirmative steps referenced above and explained in detail on pages 8-9 of its Motion to 

protect against disclosure of its confidential information, and that Just Energy believes that those 

steps have protected against disclosure (i.e., they have “achieved the purpose for which they 

were designed” to use Staff’s language).  

 D. CUB Mischaracterizes The January 6, 2009 ALJ Ruling 
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 CUB attempts to suggest that the issues of confidentiality in this docket are somehow 

concluded because of the ALJ’s January 6, 2009 Ruling in ICC Docket No. 08-0175 (“January 6, 

2009 Ruling”).  (See CUB Response at 12.)  CUB’s argument misses the mark. 

 As an initial matter, ALJ Gilbert’s January 6, 2009 Ruling was quite clear that it was 

limited to the litigation in Docket No. 08-0175.  (See Docket No. 08-0175, Jan. 6, 2009 Ruling at 

2.)8  Thus, by its own terms it does not apply here. 

 To the extent it is instructive, the January 6, 2009 Ruling makes clear that the Protective 

Order’s language (which matches the relevant language here regarding the scope of coverage) is 

actually rather expansive, noting that the Protective Order provides for confidential treatment 

“where disclosure of such information may cause competitive harm.”  (Id. at 1 (emphasis in 

original).)  This further undercuts CUB’s overheated statements about the “extraordinary” nature 

of Just Energy’s request.  (CUB Response at 7.)   

 Further, CUB fails to note that the January 6, 2009 Ruling actually found that most of the 

designated information was entitled to confidential treatment.  Specifically, the January 6, 2009 

Ruling identified six categories of disputed information and found that: 

 Category 1 - “Compliance and Customer Service Training Procedures and 

Materials” – All of this material was accorded confidential treatment (with the 

ALJ noting that “this sort of internal information is routinely accorded 

confidential treatment, for litigation purposes, in Commission proceedings.”)  

(Jan. 6 2009 Ruling at 3.) 

                                                           
8 “This Ruling will resolve the parties’ dispute under the terms of the Protective Order, which is 
what the Motion requests.  Most of the provisions in that Order apply to the conduct of the 
parties within the context of this litigation.  Those are the provisions this Ruling is intended to 
enforce.”  (Emphasis added.) 
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 Category 4 – “Third-party Service Agreement” – All of this material was 

accorded confidential treatment.  (See id.) 

 Category 5 – “Customer Cancellation Materials” - All of this material was 

accorded confidential treatment.  (See id. at 3-4.) 

 Category 6 – “Other Documents” – In this category “Customer Lists” were 

accorded confidential treatment and “documents determined to be unapproved 

for marketing” were not.9  (See id. at 4.) 

With respect to the other two categories, the January 6, 2009 Ruling is plainly 

inapplicable.  Category 2 in that Ruling was “Contractor Training Manuals.”  ALJ Gilbert 

specifically stated that with respect to those materials that Just Energy “does not establish that its 

contractors are bound by non-disclosure commitments regarding the materials.”  (Id. at 3.)  

However, in this docket Just Energy has established that its contractors are subject to a strict 

non-disclosure obligation, pursuant to page 1 of their standard independent contractor agreement, 

which contains an explicit confidentiality provision obligating all independent contractors to 

maintain the confidentiality of all Just Energy-related information both during and after the 

contractual relationship.  (See Just Energy Motion at 9.) 

Category 3 in the January 6, 2009 Ruling was “Verification Scripts and Other Customer 

Scripts.”  The January 6, 2009 Ruling states that its rationale for permitting disclosure is “similar 

to those associated with the second category of documents” (i.e., Category 2).  Again, therefore, 

Just Energy has in this docket articulated a material distinction from the situation described in 

the January 6, 2009 Ruling – Just Energy has established that its independent contractors, direct 

                                                           
9 This last finding seems of no consequence here, as Just Energy is not seeking confidential 
treatment of any “documents determined to be unapproved for marketing.” 
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employees, and third party vendors are required to maintain the confidentiality of that 

information. 

Finally, to the extent that the January 6, 2009 Ruling declined to afford confidential 

treatment of Category 2 and 3 information on the basis that it is arguably “readily observable by 

customers and competitors when … implemented in the field”, that finding conflicts with 

established, long-standing Illinois cases, as well as directly relevant, new case law (i.e., cases 

that post-date the January 6, 2009 Ruling) relating to confidential treatment of marketing 

materials.  (See, e.g., The Agency, Inc. v. Grove, 263 Ill. App. 3d 206, 218, 839 N.E.2d 606, 618 

(2d Dist. 2005) (rejecting argument that proprietary business information is not confidential 

because it could be gathered from customers with whom sales people have contact); Lyle R. 

Jager Agency, Inc. v. Steward, 253 Ill. App. 3d 631, 640, 625 N.E.2d 397, 402 (3d Dist. 1993) 

(same); SKF USA, Inc. v. Bjerkness, 636 F. Supp. 2d 696, 713-14 (N.D. Ill. 2009) (training 

materials are a category of protectable information); In re Aqua Dots Prods. Liab. Litig., No. 1-

08-cv-2364, 2009 WL 1766776, at *2 (N.D. Ill. June 23, 2009) (marketing presentations 

protected).) 

In sum, fairly applied and in light of the new relevant case law, the January 6, 2009 

Ruling does not preclude confidential treatment of the Just Energy information that CUB 

challenges.  On the contrary, in many respects it supports confidential treatment, and where it 

does not, the intervening case law indicates that the information should now be treated 

confidentially. 
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III.  CONCLUSION 

 WHEREFORE, for the reasons stated in Just Energy’s May 10, 2012 Motion and 

Attachment A thereto, as well as the instant Reply and Attachment A hereto, Just Energy 

respectfully requests that the Administrative Law Judge order that the Confidential Portions of 

the Audit Report challenged by CUB should be maintained as confidential, except as outlined 

herein. 

Respectfully submitted, 
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