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SECOND NOTICE ORDER 

 
By the Commission: 
 
I. INTRODUCTION 
 
 On September 8, 2011, the Illinois Commerce Commission ("Commission") 
entered a first notice order authorizing the submission to the Secretary of State of the 
first notice of the proposed amendments to 83 Ill. Adm. Code 745, "Tariff Filings” ("Part 
745").  The proposed amendments reflect revisions to the Public Utilities Act ("Act") 
stemming from the enactment of Public Act 96-0927 ("PA 96-0927") which implements 
many changes, including the addition of a new Section 13-506.2 of the Act, concerning 
"Electing Providers1

 
." 

 The proposed amendments were published in the Illinois Register on October 7, 
2011, initiating the first notice period pursuant to Section 5-40(b) of the Illinois 
Administrative Procedure Act, 5 ILCS 100/1-1 et seq.  MCImetro Access Transmission 
Services LLC d/b/a Verizon Access Transmission Services ("Verizon") and the Cable 
Television and Communications Association of Illinois ("Cable Association") each 
petitioned to intervene.  The Administrative Law Judge (“ALJ”) granted both petitions to 
intervene.   
 
 Pursuant to notice given in accordance with the law and rules and regulations of the 
Commission, this matter came on for a prehearing conference before a duly authorized 
ALJ of the Commission at its offices in Chicago, Illinois on October 6, 2011. Two 
subsequent hearings were held on December 14, 2011 and February 23, 2012. The Cable 
Association filed comments on the first notice rules on December 7, 2011 and 
Commission Staff ("Staff") filed reply comments on February 8, 2012.  Verizon did not 
file any comments in this proceeding.  
 

                                            
1 Section 13-506.2(a)(1) of the Act defines "Electing Provider" as a telecommunications carrier that is 
subject to either rate regulation pursuant to Section 13-504 or Section 13-505 or alternative regulation 
pursuant to Section 13-506.1 and that elects to have the rates, terms, and conditions of its competitive 
retail telecommunications services solely determined and regulated pursuant to the terms of Article XIII of 
the Act.  
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A Proposed Second Notice Order was served on the parties on April 19, 2012. 
The Cable Association filed a Brief on Exceptions. Staff filed a Reply Brief on 
Exceptions. The Brief on Exceptions and Reply Brief on Exceptions have been 
considered in the preparation of this Second Notice Order.  With the end of the 
statutorily-mandated first notice period, the Commission can now submit the second 
notice of the proposed amendments to the Joint Committee on Administrative Rules 
(“JCAR”). 
  
II. PARTIES’ POSITIONS 
 

A. Cable Association’s Position 

For the reasons articulated below, the Cable Association proposes two 
modifications to the Commission’s proposed amendments to Part 745. 
 

1. Classification of Services for Non-Electing Providers 

The Cable Association’s first proposed modification concerns the requirement in 
Section 745.200(c) that a variety of data must be filed to support the declaration of a 
tariffed service as competitive. The Cable Association maintains that the Commission’s 
proposed change to this subsection would exempt Electing Providers from being 
required to submit the supporting competitive data since, by statutory definition, the 
residential and business services provided by an Electing Provider are competitive by 
statute. (Cable Association Comments at 1).    

 
The Cable Association argues that since the existence of an Electing Provider’s 

residential or business service establishes the competitive classification of the service 
by statute, then it should be sufficient for any other competitive provider to establish that 
its service is competitive by the identification, for some class or group of customers, that 
such service, its functional equivalent or a substitute service is reasonably available 
from an Electing Provider. (Id.). The Cable Association also argues that since the 
competing service of the Electing Provider is subject to competitive alternatives by 
definition, then a similar service of another competitive provider would be properly 
classified as competitive as well.  Additionally, the Cable Association further argues that 
the existence of an Electing Provider’s services should be readily verifiable and should 
be established through the simple identification of the Electing Provider at the time of 
the tariff filing. (Id.). To that effect, the Cable Association proposes that Section 
745.200(c) be modified as follows: 
 

Section 745.200 Filing Requirements for Competitive Tariffs  
 

* * * 
 

c)  All such tariffs classifying a service as competitive, with the exception of 
competitive retail telecommunications services provided by Electing 
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Providers pursuant to Section 13-506.2 of the Act, shall be accompanied 
by:  

 
1)  a statement that for some identifiable class or group of customers 

such service, or its functional equivalent, or a substitute service is 
reasonably available from an identified Electing Provider; or 

 
2) a verified statement (see 83 Ill. Admin. Code 200.130) that: 
 
 A) specifically alleges that, for some identifiable class or group 

 of customers in an exchange, group of exchanges, or some 
 other clearly defined geographical area, such service, or its 
 functional equivalent, or a substitute service, is reasonably 
 available from more than one provider, whether or not any 
 such provider is a telecommunications carrier subject to 
 regulation under the Act;  

 
2B)  specifically identifies, through the use of descriptions, maps, 

or equivalent means, the identifiable class or group of 
customers in an exchange, group of exchanges or other 
clearly defined geographical area for which the classification 
is made;  

 
3C)  specifically describes the service, its functional equivalent, or 

the substitute service for which classification is being made; 
and  

 
4D)  specifies:  

 
Ai)  one or more entities that provide the same service, its 

functional equivalent, or a substitute service, and  
 

Bii)  the identifiable class or group of customers in an 
exchange, group of exchanges or other clearly 
defined geographical area to whom such service is 
offered by such entity or entities.  

(Id. at 2-3). 
 

2. Temporary Corrections of Errors in Tariffs 

The second modification proposed by the Cable Association concerns the 
Commission's proposal regarding the correction of "unique errors" in Section 745.40(c). 
(Id. at 3). The Cable Association argues that the term "unique error" should be defined 
and suggests an additional sentence in Section 745.40(c), consistent with the Cable 
Association's surmise of the intent of the Commission's amendment:  
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Section 745.40 Temporary Corrections  
 

*  * * 
 

c) A maximum number of six (6) unique errors per tariff filing may be corrected. 
Any filing containing an excess of six (6) unique errors may be rejected.  A 
"unique error" refers to an error, and includes all repetitions of the same error 
(e.g., in a tariff section heading appearing on two or more tariff pages) and is 
other than a typographical error.  

(Id.). 
 

B. Staff’s Position 
 

For the reasons articulated below, Staff recommends that the Commission reject 
the two modifications proposed by the Cable Association.   

 
1. Classification of Services for Non-Electing Providers 

Staff argues that to support its first proposed modification, the Cable Association 
is essentially arguing that the rule should condition the classification of services for non-
electing providers on the classifications of services provided by Electing Providers. Staff 
contends that this argument is inconsistent with the plain language of the Act.  (Staff 
Reply Comments at 2). Staff explains that Section 13-502 of the Act specifies how 
telecommunications services, with the exception of competitive retail services provided 
by Electing Providers pursuant to Section 13-506.2 of the Act, are to be classified. (Id.). 
Staff states that the Proposed Order correctly finds that “Section 13-506.2 does not 
condition classification for services provided by a non-Electing Provider on the presence 
of [sic] any other status of Electing Providers, but rather specifies the conditions under 
which telecommunications services are to be classified as competitive.” (Staff Reply 
Brief on Exceptions at 2-3). To illustrate this point, Staff notes, as an example, that 
Section 13-506.2 specifies that in order to receive competitive classification, a service 
must be “reasonably available from more than one provider.” Staff avers that the Cable 
Association’s proposal would condition competitive classification only on the provision of 
that service by a single Electing Provider which is inconsistent with the plain language 
of the Act. (Staff Reply Comments at 2). 

 
Furthermore, Staff contends that the Cable Association’s proposal would result in 

the removal of tariff filing requirements that permit the Commission to ensure proper 
classification of services. (Id.). To prove this point, Staff notes that, for example, the Act 
requires classification to be assessed on the basis of “…an exchange, group of 
exchanges, or some other clearly defined geographical area…” (Id.). Staff argues the 
Cable Association’s proposal would permit carriers that make classifications based 
upon the service offerings of Electing Providers to do so without specifying the relevant 
geographic areas where services are being offered.  Staff further argues this could 
allow, for example, a carrier to classify a service as competitive in Bloomington based 
upon the fact that an Electing Provider is providing that service in Chicago.   
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Similarly, Staff maintains that the Cable Association’s proposal would also result 
in the removal of existing requirements that, among other things, require statements 
filed in support of classifications to be verified, to include explanations that specifically 
describe the service, and to identify the class or group of customers offered service by 
competing entities. (Id. at 3). Staff argues that, in effect, the Cable Association is 
requesting the removal of information necessary for the Commission to assess whether 
services are being properly classified under the Act. (Id.).  According to Staff, the Cable 
Association offers no credible explanation or basis for these eliminations. 

 
For all of the above reasons, Staff recommends that the Commission reject the 

Cable Association’s proposal to modify Part 745 to permit classification of services for 
non-electing providers based on the classifications of services provided by Electing 
Providers. 

 
2. Temporary Corrections of Errors in Tariffs 

Staff contends that the Cable Association’s second proposed modification only 
creates unnecessary confusion. Staff explains that Section 745.40(a), as submitted on 
first notice, enumerates the four types of errors that are subject to temporary correction 
under Section 745.  These are errors in: (1) company name; (2) incorrect sheet revision 
number; (3) incorrect issue and/or effective dates; and/or (4) coding errors. Staff points 
out that these are the administrative errors that are the subject of Section 745.40. (Id. at 
4). It is Staff’s position that the Cable Association’s proposal only creates confusion in 
the rule by implying that these are not the types of errors at issue.  In particular, Staff 
points out that in the Cable Association’s definition of “unique error” it provides an 
example of an error in which a tariff section heading appears on two or more tariff 
pages.  Staff argues this is not one of the four types of errors enumerated in Section 
745.40(a) and, therefore, the Cable Association’s definition incorrectly suggests that the 
errors identified in Section 745.40(a) are either not the types of errors at issue in 
Section 745.40 or that they do not constitute a complete list of possible errors. (Id.). 
Staff asserts that the implication that errors identified in Section 745.40(a) are either not 
the types of errors at issue in Section 745.40 or that they do not constitute a complete 
list of possible errors, particularly in the absence of an enumerated list of errors that the 
Cable Association envisions, only creates needless confusion in the proposed rule.   

 
Staff further disagrees with the Cable Association’s attempt to define a unique 

error to include “all repetitions of the same error.” (Id. at 4). Staff argues that limiting the 
number of corrections permitted to be made on a temporary basis balances the desire 
to allow for some flexibility with respect to corrections with the desire to avoid 
acceptance of filings containing numerous errors.  Staff avers that counting repetitions 
of the same error as a single error could require Staff in the Commission’s Clerk’s Office 
to make changes to hundreds of pages of tariff filings. (Id.). This is not, in Staff’s 
opinion, the intent of this Section of Part 745, and it is also inconsistent with good 
administrative efficiency. It is Staff’s position that the term “unique” requires no definition 
in the rule as it should be read to have the commonly understood meaning of a single, 
solitary, or lone occurrence. (Id.). 



11-0625 

6 

III. COMMISSION ANALYSIS AND CONCLUSIONS 
 

The Commission declines to adopt the Cable Association’s proposed 
modifications primarily because they are inconsistent with either the plain language of 
the Act or with sound regulatory practices. The Commission finds that the Cable 
Association’s first proposed modification concerning the data filing requirements in 
Section 745.200(c) is inconsistent with the plain language of the Act. Section 13-502 of 
the Act clearly sets forth the procedures by which telecommunications services, with the 
exception of competitive retail services provided by Electing Providers pursuant to 
Section 13-506.2 of the Act, are to be classified.  Contrary to the Cable Association’s 
position, Section 13-506.2 does not condition classification for services provided by a 
non-Electing Provider on the presence of any other status of Electing Providers, but 
rather specifies the conditions under which telecommunications services are to be 
classified as competitive. The Cable Association’s first proposed modification is also 
flawed because it would allow carriers that make classifications based upon the service 
offerings of Electing Providers without specifying the relevant geographic areas where 
services are being offered. Additionally, this proposal would result in the removal of 
requirements for information vital to the Commission’s determination of whether 
services are being properly classified under the Act.  
 

The Commission also finds that the Cable Association’s second proposed 
modification regarding the correction of "unique errors" in Section 745.40(c) is not 
reasonable and should not be adopted. This proposal will create confusion in the rule, 
burden Staff in the Commission’s Clerk’s Office and cause administrative inefficiency. 
Accordingly, this proposal is rejected.  

 
In its Brief on Exceptions, the Cable Association notes that in an effort to address 

concerns about its first proposed modification, it recommends inserting additional 
language requiring carriers that make classifications based on the service offerings of 
Electing Providers to specify the geographic area where services are being offered. 
(Cable Association Brief on Exceptions at 2). This revision to the Cable Association’s 
proposed language does not address the numerous flaws discussed above. 
Accordingly, the Commission declines to adopt the Cable Association’s proposed 
language as revised.  

 
Additionally, the Cable Association further notes, in its Brief on Exceptions, that it 

is no longer suggesting that its proposed definition of “unique errors” include an 
example in response to concerns that the example would cause confusion. (Id.). This 
change does not address the Commission’s concerns with the Cable Association’s 
proposal, namely that the second proposed modification will burden Staff in the 
Commission’s Clerk’s Office and cause administrative inefficiency.  Thus, this revision 
does not aid the Cable Association. 
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IV. FINDINGS AND ORDERING PARAGRAPHS 
 
 The Commission, having considered the entire record and being fully advised in 
the premises, is of the opinion and finds that: 
 

(1) the Commission has jurisdiction over the parties hereto and the subject 
matter herein; 

 
(2) the recitals of fact and law set forth in the prefatory portion of this Second 

Notice Order are supported by the record and are hereby adopted as 
findings of fact and conclusions of law; and 

 
(3) the proposed amendments to Part 745, as reflected in the attached 

Appendix, should be submitted to JCAR to begin the second notice period. 
 
 IT IS THEREFORE ORDERED by the Illinois Commerce Commission that the 
proposed amendments to 83 Ill. Adm. Code 745, as reflected in the attached Appendix, 
be submitted to the Joint Committee on Administrative Rules, pursuant to Section 5-
40(c) of the Illinois Administrative Procedure Act. 
 
 IT IS FURTHER ORDERED that this Second Notice Order is not final and is not 
subject to the Administrative Review Law.  
 

By Order of the Commission this 6th day of June, 2012. 

 
 
 
 
       (SIGNED) DOUGLAS P. SCOTT 
 
        Chairman 
 


