
STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
 
Illinois Commerce Commission   : 

On Its Own Motion    : 11-0624 
       : 
Adoption of 83 Ill. Adm. Code 737.  : 
 
 

SECOND NOTICE ORDER 
 
By the Commission: 
 
I. Introduction 
 
 On September 8, 2011, the Illinois Commerce Commission ("Commission") 
entered a first notice order authorizing the submission to the Secretary of State of the 
first notice of the proposed amendments to 83 Ill. Adm. Code 737, "Standards of 
Service and Customer Credits For Electing Providers” ("Part 737").  The proposed 
amendments reflect revisions to the Public Utilities Act ("Act"), 220 ILCS 5/1-101 et 
seq., stemming from Public Act 96-0927 ("PA 96-0927" or “2010 Act”).  
Telecommunications carriers are regulated by the Commission and subject to its rules 
pursuant to Article XIII of the Act.  PA 96-0927 added a new Section 13-506.2, 
concerning "Electing Providers1

 

," and amended Section 13-712, concerning basic local 
exchange service quality. 

 The proposed amendments were published in the Illinois Register on October 7, 
2011, initiating the first notice period pursuant to Section 5-40(b) of the Illinois 
Administrative Procedure Act, 5 ILCS 100/1-1 et seq.  Illinois Bell Telephone Company 
(“AT&T”) and the Cable Television and Communications Association of Illinois ("CTCA") 
each petitioned to intervene.  The Administrative Law Judge granted both petitions to 
intervene.  On December 7, 2011, CTCA filed comments on the first notice rules.  AT&T 
and Commission Staff ("Staff") each filed reply comments on February 2, 2012.  The 
record was marked “heard and taken” on February 23, 2012. 
 
 The Proposed Second Notice Order was served on April 16, 2012.  With the end 
of the statutorily-mandated first notice period, the Commission can now submit the 
second notice of the proposed amendments to the Joint Committee on Administrative 
Rules. 

                                            
1 Section 13-506.2(a)(1) of the Act defines "Electing Provider" as a telecommunications carrier that is 
subject to either rate regulation pursuant to Section 13-504 or Section 13-505 or alternative regulation 
pursuant to Section 13-506.1 and that elects to have the rates, terms, and conditions of its competitive 
retail telecommunications services solely determined and regulated pursuant to the terms of Article XIII of 
the Act.  
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II. Parties’ Positions 
 
 A. CTCA Position 
 
 The CTCA states that the proposed Part 737 needs further modification to 
conform to the language, policy, and purpose of the Act.  In particular, CTCA argues 
that the proposed Part 737 would create disparate regulation between Electing 
Providers and other providers of competitive services that is unwarranted under the Act.  
According to CTCA, the intent of the recent pronouncements by the General Assembly 
is to eliminate outdated regulations in favor of marketplace forces and to level the 
playing field between carriers providing competitive services. 
 
 The CTCA argues that the regulations governing service standards and credits 
for both Electing Providers and other providers of competitive services should be 
included in the new Part 737, subject to any limited statutory distinctions in their 
treatment.  Further, both Electing Providers and other competitive providers should be 
exempted from other Commission regulations that either are no longer applicable to 
competitive services or are otherwise provided for in Part 737, to ensure consistent 
application of the regulations to the competitive services of both Electing Providers and 
other competitive providers. 
 
 The CTCA notes that the proposed Part 737, and the other related rulemakings, 
respond to the new Section 13-506.2, which concerns Electing Providers, and to the 
revisions to Section 13-712, which concern basic local exchange service quality.  The 
CTCA states that the policies and intent of the General Assembly in the passage of the 
2010 Act are to reduce the regulation over services deemed competitive and to provide 
uniformity in regulation between the providers.  According to CTCA, it was the 
expressed intent in the passage of the 2010 Act to allow market forces, rather than 
regulatory requirements, to regulate the provisioning of local services where there are 
competitive providers.  The CTCA argues, however, that the proposed amendments to 
the Commission’s rules do not level the playing field, but rather, tilt it in favor of an 
Electing Provider.   
 
 CTCA’s review of the statute finds that Section 13-506.2(e)(1)(A)-(D) of the Act 
specifies particular service requirements for an Electing Provider’s installations, 
restoration of basic local exchange service, keeping of repair and installation 
appointments, and informing a customer of when appointments require the customer to 
be present.  220 ILCS 5/13-506.2(e)(1)(A)-(D).  CTCA asserts that other providers have 
these same statutory requirements.  220 ILCS 5/13-712(d)(1)-(4).  CTCA notes that 
while the proposed rules would exclude Electing Providers from Parts 730 and 732, in 
Section 737.200 the statutory standards of service are repeated as to Electing Provider.  
For other competitive providers, those same statutory standards are repeated in Section 
732.20.  However, Part 732 imposes additional regulatory requirements on competitive 
providers.  Section 732.20(e) applies customer information requirements, Section 
732.40 provides for specific tariffing provisions, and Section 732.50 imposes customer 
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education requirements.  Under Part 732, all of these regulations would be applied to 
competitive providers, but not to Electing Providers. 
 
 CTCA continues by noting that by exempting Electing Providers from Part 730, 
but not competitive providers, the disparate treatment is even more egregious.  There 
are 24 additional regulatory sections in Part 730 that would remain applicable to 
competitive providers and are neither found in Part 737 nor based on any different 
treatment of the two groups in the Act.  CTCA avers that neither the letter of the law nor 
the intent of the 2010 Act supports such disparate treatment of the two groups of 
providers.   
 
 CTCA asserts that the policies of the State of Illinois may justify the elimination of 
the regulations proposed to be removed from Electing Providers, but this would also 
justify the removal of the same regulations from all competitive service providers, not 
just the Electing Providers.  Where such additional regulations are not deemed 
necessary for the state’s largest provider of local exchange services, AT&T, which has 
declared itself an Electing Provider, it would be inconsistent with the 2010 Act’s policy of 
leveling the playing field, and the Act’s purpose of eliminating outdated regulation, to 
continue to impose such regulations on the substantially smaller competitive providers. 
 
 Although the CTCA supports the Commission’s efforts to summarize the new 
regulatory scheme for competitive services in a new Part 737, the CTCA maintains that 
Part 737 should be applicable to both Electing Providers and other competitive 
providers.  According to CTCA, the few differences required by the 2010 Act can readily 
be identified and addressed within Part 737 and are reflected, for example, in the 
CTCA’s proposed revisions to Part 737.130(c) reporting requirements, derived from the 
reporting requirements under Part 730.115(b)(1), and the CTCA proposed Section 
737.300(b) customer credit reimbursement provision, derived from Section 732.35 of 
the Commission’s rules implementing Section 13-712 of the Act.  Similarly, both 
Electing Providers and other competitive providers should uniformly be exempted from 
the other regulations, except where the statute calls for distinct treatment.  Such an 
approach, the CTCA states, is both more efficient and effective in assuring a level 
playing field. 
 
B. Staff’s Position 
 
 In reply to the CTCA comments, Staff notes that PA 96-0927 created a new 
regulatory classification, termed market regulation, for competitive retail service.  
Carriers that are regulated pursuant to Section 13-504, Section 13-505, or alternative 
regulation Section 13-506.1 are permitted to elect to have rates, terms, and conditions 
of their competitive retail services solely determined and regulated pursuant to market 
regulation.  
 
 Staff states that prior to the enactment of PA 96-0927, the Commission was 
authorized by Sections 8-301, 8-505, and 13-712 of the Act to impose certain quality of 
service and customer credit requirements upon competitive providers.  In amending the 
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Act, PA 96-0927 made no changes to Section 8-301 or Section 8-505 of the Act, but it 
did amend Section 13-712, but only insofar as to: (1) remove a requirement that carriers 
provide alternative phone service in response to certain service quality problems; (2) 
change the minimum time to restore service to avoid service restoral credits from 24 to 
30 hours; (3) change the customer credit for missed service appointments from $50 to 
$25; and (4) change the notice requirements for cancelled repair and installation 
appointments from 24 hours to no later than 8 p.m. of the day prior to the scheduled 
date of the appointments.  These few changes to the Commission’s pre-existing 
authority under Sections 8-301, 8-505, and 13-712 of the Act have been captured in the 
proposed amendments to Part 730 and Part 732.  According to Staff, carriers that have 
not elected market regulation remain subject to Sections 8-301, 8-505, and 13-712 and, 
therefore, the proposed amendments to Part 730 and Part 732 track precisely, and 
conform fully, to the language of PA 96-0927. 
 
 Staff notes that the CTCA finds fault in the proposed Part 737 to the extent that it 
does not apply to non-Electing Providers, but does not claim that it is deficient as it 
concerns Electing Providers.  Staff states that the only question that remains for the 
Commission is determine whether PA 96-0927 requires differential treatment of Electing 
Providers and non-Electing Providers - Staff maintains that it does. 
 
 In Staff’s opinion, the Act prescribes that Electing Providers be treated differently 
from other telecommunications carriers with respect to service quality and customer 
credit requirements.  In particular, Section 13-712 of the Act specifies:  
 

It is the intent of the General Assembly that every 
telecommunications carrier meet minimum service quality 
standards in providing basic local exchange service on a 
non-discriminatory basis to all classes of customers. 

 
220 ILCS 5/13-712.  In contrast, 13-506.2(k) exempts Electing Providers from Section 
13-712 (“the following Sections of this Article shall cease to apply to Electing Providers: 
… 13-712”) and, instead, 5/13-506.2(e)(4) specifies: 
 

It is the intent of the General Assembly that the service 
quality rules and customer credits in this subsection (e) of 
this Section and other enforcement mechanisms, including 
fines and penalties authorized by Section 13-305, shall apply 
on a nondiscriminatory basis to all electing providers. 

 
220 ILCS 5/13-506.2(k) and 220 ILCS 5/13-506.2(e)(4).  Staff avers that the plain 
language of the Act clearly carves out Electing Providers for differential treatment.   
 
 In addition, Staff explains that the Act not only generally, but also specifically, 
prescribes differentiation in treatment.  For example, Electing Providers are required to 
provide certain specified optional packages of services or consumer safe harbor 
options. 220 ILCS 5/13-506.2(d).  No such requirement is imposed on 
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telecommunications carriers that have not elected to be regulated pursuant to market 
regulation.  Also, Staff notes, the Act applies the credit requirements of Section 13-
506.2(e) to the retail services of Electing Providers, while applying the customer credit 
requirements of Section 13-712 to the retail services of providers of competitive 
telecommunications services that have not elected market regulation. 220 ILCS 5/13-
506.2(d) and 220 ILCS 5/13-712.  Section 13-712 credit requirements apply to 
residential and business lines used for local exchange telecommunications service, 
while Section 13-506.2(e) requirements apply only to retail competitive residential 
stand-alone network access lines and residential safe harbor options. Id.  Thus, 
business and residential lines sold in packages which are mandated for inclusion in the 
Commission’s customer credit rules for non-Electing Providers are excluded from the 
customer credit requirements imposed upon Electing Providers.  Conversely, Section 
13-506.2(e) applies customer credit requirements to residential safe harbor options, 
options that carriers that have not elected market regulation are not required to provide.   
 
 Staff also notes that nothing precludes “telecommunications carriers that are 
providing competitive services” from electing market regulation.  Thus, 
telecommunications carriers that have not elected to be regulated pursuant to market 
regulation have it within their own power to elect market regulation and eliminate any 
disparity in regulation pursuant to the proposed Part 737.  Staff argues that, therefore, 
the remedy that the CTCA seeks through its comments, parity in treatment under Part 
737, is within its members’ power to achieve through election of market regulation. 
 
 Accordingly, Staff recommends that the Commission reject, in their entirety, the 
comments filed by CTCA. 
 
C. AT&T’s Position 
 
 AT&T notes that the most significant change resulting from the 2010 Act was the 
enactment of Section 13-506.2, which creates a new regulatory classification, described 
as “market regulation for competitive retail services.”  AT&T explains that three rules are 
currently in the process of being adopted or amended to conform with the changes in 
law.  First, Part 737 contains service quality, customer credit and related reporting 
requirements that conform to the provisions of Section 13-506.2(e) and apply 
exclusively to Electing Providers.  In addition, because the Commission has authority to 
impose on Electing Providers service quality requirements that are not part of Section 
13-506.2(e), two other service quality rules, Parts 730 and 732, are being amended in 
Dockets 11-0622 and 11-0623, respectively, to eliminate their applicability to Electing 
Providers. 
 
 AT&T argues that CTCA’s proposed revisions to Part 737, and its corresponding 
proposed changes to Parts 730 and 732, must be rejected because they are directly 
contrary to the 2010 Act.  Making Non-Electing Competitive Providers subject to Part 
737 would be in direct conflict with Section 13-506.2(e), which is expressly limited to an 
“Electing Provider.”  Furthermore, AT&T states that, while the legislature in Section 13-
506.2(k) expressly eliminated the applicability of Section 13-712 to Electing Providers, 
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the legislature maintained the applicability of that section to all other 
telecommunications carriers that are not Electing Providers.  Accordingly, eliminating 
the applicability of Part 732 (which was promulgated to implement Section 13-712) to 
any telecommunications carriers that are not Electing Providers would be in clear 
conflict with Section 13-712.  Likewise, AT&T asserts, the 2010 Act contains no 
provision affecting the continued applicability of Part 730 to local exchange carriers that 
do not choose to become Electing Providers. 
 
 According to AT&T, the CTCA’s proposals are based entirely on the erroneous 
notion that the 2010 Act was intended to “provide uniformity in regulation between” 
Electing Providers and Non-Electing Competitive Providers.  This notion, AT&T avers, is 
directly contradicted by the plain language of Section 13-506.2, which establishes a new 
category of regulation (“market regulation”) with provisions specifically applicable only to 
those carriers that elect to be subject to those provision. 
 
 Furthermore, AT&T points out, the CTCA’s arguments about uniformity in 
regulation completely ignore the fact that Electing Providers are subject to a number of 
regulatory obligations that do not apply to Non-Electing Providers.  For example, 
Electing Providers, unlike Non-Electing Competitive Providers, are required to file semi-
annual subscribership reports, as detailed in Section 13-506.2(d)(6).   
 
 According to AT&T, CTCA also incorrectly asserts that the same statutory 
service requirements apply to Electing Providers and non-electing competitive 
providers.  AT&T clarifies that the Part 732 service quality standards only apply to 
Electing Providers that serve residential customers who purchase either stand-alone 
access lines or one of the statutorily mandated “safe harbor” packages - otherwise 
those service requirements do not apply to Electing Providers. 
 
 In addition to the statutory flaws with CTCA’s position, AT&T comments on two 
other specific aspects of the CTCA proposal.  First, CTCA proposes language for 
Section 737.130(c) that would inappropriately eliminate the quarterly reporting 
requirement for Non-Electing Competitive Providers included in Section 732.60 of Part 
732.  AT&T states that there is no statutory basis for adopting a quarterly reporting 
requirement for Non-Electing Competitive Providers that is less stringent than the 
quarterly reporting requirement for Electing Providers.  Second, CTCA proposes to 
include in Section 737.300(b) a “customer credit reimbursement provision” that would 
require an Electing Provider that, in its capacity as a wholesale carrier, “cause[s]” a 
violation of the service standard by a Non-Electing Competitive Provider, to “reimburse” 
the Non-Electing Competitive Provider the amount that such carrier is required to credit 
its retail customers.  AT&T argues that there is no statutory provision for such a 
requirement and, therefore, the Commission does not have the authority to impose one. 
 
III. Commission Analysis and Conclusion 
 
 The Commission understands the disparity concerns that CTCA raises, but as 
Staff notes, the Act now establishes a different regulatory scheme for Electing Providers 
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and subjects Electing Providers to additional regulatory requirements not applicable to 
other competitive providers, such as the safe harbor provisions of Section 13-506.2(d).  
The Commission finds the different regulatory treatment reflected in the proposed 
revisions to Part 730, Part 732 and Part 737 appropriate in relation to the regulatory 
scheme now reflected in the Act.  The proposed modifications to Part 737 are in line 
with the Act. 
 
 Also, the CTCA complains of the extra burdens placed on competitive carriers 
that do not choose to become Electing Carriers.  But the Commission notes that with 
the lighter regulation in some areas come extra burdens, such as the obligation to 
provide the statutorily mandated safe harbor packages.  The CTCA’s position cannot be 
squared with this statutory scheme.  
 
 Moreover, the Commission observes that telecommunications carriers have it 
within their power to be regulated pursuant to market regulation and remove all disparity 
in treatment between them and Electing Providers.  By opting to become an Electing 
Provider, a carrier could remove itself from regulation under Part 730.  Such a carrier 
would simply need to evaluate the perceived benefits of avoiding Part 730 compared to 
the somewhat different obligations imposed on Electing Providers by the Act. 
 
 The Appendix attached to this Order is consistent with the Appendix attached to 
the First Notice Order, with minor corrections to typos and internal references. 
 
IV. FINDINGS AND ORDERING PARAGRAPHS 
 
 The Commission, having considered the entire record and being fully advised in 
the premises, is of the opinion and finds that: 
 

(1) the Commission has jurisdiction over the parties hereto and the subject 
matter herein; 

 
(2) the recitals of fact and law set forth in the prefatory portion of this Second 

Notice Order are supported by the record and are hereby adopted as 
findings of fact and conclusions of law; and 

 
(3) the proposed amendments to Part 737, as reflected in the attached 

Appendix, should be submitted to the Joint Committee on Administrative 
Rules to begin the second notice period. 

 
 IT IS THEREFORE ORDERED by the Illinois Commerce Commission that the 
proposed amendments to 83 Ill. Adm. Code 737, as reflected in the attached Appendix, 
be submitted to the Joint Committee on Administrative Rules, pursuant to Section 5-
40(c) of the Illinois Administrative Procedure Act. 
 



11-0624 

8 

 
 IT IS FURTHER ORDERED that this Second Notice Order is not final and is not 
subject to the Administrative Review Law. 
 
 By Order of the Commission this 6th day of June, 2012. 
 
 
 
 
      (SIGNED) DOUGLAS P. SCOTT 
 
       Chairman 
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