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Reply in Support of Respondent's Motion to Strike Portions of Amcor's Pleadings 

and Legal Argument on Its Motion in Limine. 

On May 9, 2012, the Respondent, Commonwealth Edison Company ("Com Ed") filed a 
Motion to Strike Portions of Amcor's Pleadings and Legal Argument on Its Motion in 
Limine. Thereafter, on May 22,2012, Amcor Flexibles, Inc. ("Amcor") filed its Response 
to ComEd's Motion to Strike Portions of Amcor's Pleadings and Legal Argument on its 
Motion in Limine ("Amcor Response"). 

In its Response, Amcor sets out that that it is requesting the exclusion of ComEd's 
evidence of the alleged testing of the meter at issue both (a) without an express finding 
of bad faith and (b) with a finding of bad faith action. Amcor Response at 1. While Amcor 
further claims that the Motion to Strike is improper, its Response spends many pages on 
the substantive merits and, in doing so, opens the door to the submission of the 
attached May 30, 2012 Affidavit of Thomas R. Rumsey. (Com Ed Exhibit 1 to Motion to 
Strike). 

In greater detail, the Response asserts that: (1) a sanction is warranted because 
Com Ed breached its duty to preserve evidence; (2) testimony of the alleged meter 
testing should be barred even without a finding of bad faith; and (3) ComEd acted in bad 
faith. 

With this Reply, ComEd responds to each of these arguments. 



I. CornEd Did Not Breach The Duty to Preserve Relevant Evidence. 

Amcor rests its Motion in Limine and this Response on Shimanovsky v. General Motors 
Corp., 181 11I.2d 112,692 N.E.2d 286 (1998) which holds that a "potential litigant" has a 
duty to preserve "relevant" evidence. The problem here lies with Amcor's application of 
that standard to the facts and circumstances of this proceeding. Amcor has not 
established when and how ComEd was to know that the physicality of the meter in 
question was relevant evidence. Nor has Amcor shown any action on its part that would 
have alerted ComEd that Amcor was itself interested in the meter. 

From December 8, 2009 until February 17, 2011, and with respect to Com Ed, Amcor 
never asked about the meter, nor did it express any interest in an examination of the 
meter, nor did it send out a preservation letter. As the true "potential litigant," however, it 
was in sole control of when, or if, it would pursue a complaint. Nothing definitive in this 
regard was relayed to Com Ed until, on January 11, 2011, Amcor actually filed a formal 
complaint. 

From December 8,2009 until October 25, 2010, and with respect to the Commission's 
rules, Amcor never asked for Referee testing as provided for under Rule 410.190. 83 III. 
Adm. Code 410.190. In support of its Motion in Limine, Amcor says that this provision in 
the rule for a "Meter Test Requested by Customer" is a complete fatuity.1 (Amcor Reply 
at 7, Footnote 3). While Amcor flatly rejects the Referee testing option, it has not told 
this Commission anything about how it otherwise expected to test the meter, i.e., who 
would test the meter and what where the credentials and experience of this expert. An 
aggrieved party must show, with some definiteness that it was indeed prejudiced and 
how. Shimanovsky at 292-93. Amcor's pleadings are vague and lacking in the 
particularity required to make this point. 

A reasonable "potential litigant" knows that it is necessary to preserve evidence. 
Diligence is an important attribute in both civil suits and in Commission proceedings. 
See 83 III. Adm. Code 200.25. Shimanovsky, 692 N.E. 2d 286, 291. A "potential litigant" 
cannot sit on its rights for so many months, take no reasonable actions, and then 
scream "foul." Notably, in this regard, Amcor is not a pro se complainant. According to 
the Stipulation, it had counsel since at least February 2,2010. Exhibit D to Stipulation. 

Because ComEd performed a meter test of this particular meter, Amcor claims that it 
knew of the importance of the meter as evidence in anticipated litigation. That is not the 
case. In any event, the meter in question tested accurate. Thus, to Com Ed, there was 
nothing of significance to the physicality of meter, or other experience, that would have 
required a special hold in the absence of a preservation request or some other form of 
notice. In reply to Amcor's assertion too, Mr. Rumsey explains how it was that the meter 
came to be tested in his May 30, 2012 Affidavit attached hereto. (ComEd Exhibit 1 to 
Motion to Strike). 

1 Merriam-Webster defines "fatuity" as "something foolish or stupid." ( 
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What ComEd did preserve, however, and what it is required to keep and maintain under 
the Commission's rules, are records of the meter test as well as the diagnostic read. 83 
III. Adm. Code 420.Appendix A. The meter diagnostic, which runs on a program 
developed by the manufacturer, relates to billing only and is incapable of manipulation. 
Further, when Mr. Rumsey ran the diagnostic it was for reason of investigating Amcor's 
own complaint about a billing increase. See Affidavit of May 30, 2012. See also, letter of 
December 8, 2009, Exhibit B to Stipulation of Facts. 

At bottom, Amcor is entitled to present its expert's review of the diagnostic report, to 
cross-examine Mr. Rumsey both on all of his actions and on the details of the long 
diagnostic report. But, the whole of this Reply to Amcor Response (as well as all 
previous argument presented by ComEd) makes clear that, the exclusion of testimony 
and evidence that Amcor requests is simply not warranted in these premises. Thus, the 
Motion in Limine should be denied. 

II. Contrary to Amcor's Request, the Com Ed Testimony and Evidence Should Not 
be Barred Because It Acted Reasonably and in Good Faith Under the 
Circumstances. 

The Mylti-Factor Coyrt Test That It proposes Does Not Fayor Amcor 

The Shimanovsky opinion on which Amcor relies sets out six factors that a trial court is 
to consider in determining what sanction, if any, to apply in a given case. These are: (1) 
the surprise to the adverse party; (2) the prejudicial effect of the proffered testimony or 
evidence; (3) the nature of the testimony or evidence; (4) the diligence of the adverse 
party in seeking discovery; (5) the timeliness of the adverse party's objection to the 
testimony or evidence; and (6) the good faith of the party offering the testimony or 
evidence. Shimanovsky, 692 N.E. 2d 286, 290. Amcor cannot prevail on the Motion in 
Limine under these criteria. That is because the 6-factor test, properly construed and 
considered, shows the majority, if not all of the factors to favor ComEdo 

Factor 1 - Surprise to the adverse party 

In its Response, Amcor claims that it did not know that ComEd would breach its clear 
duty to preserve the meter and throw it away; that ComEd did not provide Amcor with 
notice before disposing of the meter and, that no published rules or regulations would 
inform Amcor of when ComEd disposes of meters. (Am cor Response at 7). 

Amcor certainly cannot claim "surprise" as to the basis of the back billing. Amcor knew 
from the letter it received on December 8, 2009 that a diagnostic read of the meter 
showed that "[m]eter 140384879, installed in 2005, was programmed with incorrect 
scaling factors thereby creating incorrect counts per revolution (CPR) and altered the 
metered usage." Stipulation, Exhibit B. 

If Amcor considered the meter relevant to its dispute with ComEd's billing, and wanted 
to test the meter in any respect, it could have asked for Referee testing as provided for 
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under the Commission's rules. 83 III. Adm. Code 410.190. It did not do so. Amcor also 
could have inquired of ComEd about the meter's status and asked how long the meter 
would be held. It did not do so. Amcor also could have sent ComEd a preservation 
request letter to hold the meter for the unspecified testing it claims to have desired. See 
Peal v. Lee, 933 N.E.2d 450 (1st Dist. 2010) (where Peal's claim of the defendant's lack 
of diligence was deemed hollow in that the record showed that the defendants sent out 
a electronic preservation letter). It did not do so. 

Having not taken any of these reasonable and, quite frankly, easily-executed actions, 
Amcor wants to shift responsibility to ComEd by claiming that it should have known that 
Amcor would file a formal complaint ruN that it would want to do some unspecified test 
of the meter. Amcor further appears to have ComEd be put to a new and costly burden 
of having to notify every customer when a meter removed from the customer's premises 
is going to be discarded or reassigned to another service location. So too, Amcor faults 
the Commission's rules for not informing when a utility or other entity disposes of 
meters. Amcor throws out all this smoke to cover its own failure to send out a letter, or 
make a phone call, i.e. simple actions that would have preserved the meter. 

In Shimanovsky, the Illinois Supreme Court observed that the defendant's "claims of 
surprise serve to highlight its own lack of diligence in seeking discovery of the 
automotive parts." 692 N.E.2d 286, 291-92. Here too, Amcor's claim of surprise does 
nothing but highlight its own lack of diligence in pursuing a simple path to preserve the 
alleged meter testing it claims to have wanted. 

In all respects, this factor favors ComEd and will not support the exclusion of testimony 
and evidence that Amcor requests in its Motion in Limine. 

Factor 2 - Prejudicial effect of the proffered testimony or evidence. 

Amcor claims that the prejudice to Amcor is manifest in that ComEd deprived Amcor of 
the opportunity to "test" the meter to determine if it had a programming error. (Amcor 
Response at 7). In the Stipulation, Amcor points out, it was forced to "admit that it does 
not have any evidence to dispute the 'Undisputed Testimony' of Thomas Rumsey there 
set out." (Id.) 

Amcor appears to be saying that it cannot challenge the Mr. Rumsey's testimony in the 
stipulation or the Long Diagnostic Report that Mr. Rumsey retained on account that it 
cannot test the meter. This claim of prejudice rings hollow. Here are the reasons why. 

Remarkably, up to this point, Amcor has never told the Commission who it would have 
had test the meter and under what conditions. Nor has it shown that any testing expert it 
would have engaged could not review and comment on the diagnostic report generated 
by the manufacture's program. Given that Amcor has flatly rejected the Referee testing 
offered under the Commission's rules as an option (See page 7 of Amcor's Reply to the 
Motion in Limine), it must have had some expert in mind. But, none has been disclosed. 
Nor, as ComEd pointed out in its Response to the Motion in Limine, has it cited to any 

4 



rules or other authority that permit such independent or 3rd party testing. (Respondent's 
Response to Amcor's Motion in Limine to Prohibit ComEd from Supporting Certain 
Claims at 3). Certainly, at no time did Amcor ask ComEd to preserve the meter for its 
expert. As such, the Commission has no evidence to establish that what Amcor claims it 
was denied, i.e., a testing of the meter in any respect was realistic or grounded in fact. 

The reality is that the whole issue of the meter test is itself a red herring. There was 
nothing significant about this particular meter that would have alerted ComEd to hold on 
to its physicality. Indeed, the evidence of the actual meter test shows no harm to Amcor. 
Mr. Rumsey's affidavit of May 30, 2012 shows that meter No. 140384879 was accurate 
with a weighted average test result of 99.95%. In other words, it was the program for 
billing, and not the meter measuring load, than was amiss. In a special concurring 
opinion in Miller If. Gupta, 174 1I1.2d 120, 672 N.E.2d 1229 (1996), Justice Bilandic 
cautioned that, "courts must guard against plaintiffs who may be tempted to 
manufacture a spoliation claim 2 out of an insignificant piece of missing evidence 
because they know that they cannot win their underling suit." 672 N.E.2d 1229, 1234 
(footnote added). The Commission should likewise well consider, by virtue of both the 
facts and omissions of record, whether Amcor is looking to wrongfully benefit from the 
discard of the meter. 

In other respects, Amcor fails to comprehend the process provided for under the 
Commission's rules. If indeed Amcor has a meter expert, he or she will be able to review 
and give testimony on the meter diagnostic. Mr. Rumsey's affidavit identifies the 
Manufacturer of the program. See attached May 30, 2012 Affidavit of Thomas Rumsey. 
Just as well, Amcor has the right to challenge the testimony of Mr. Rumsey and the 
diagnostic report (that is Exhibit I to the Stipulation) through the vehicle of cross
examination. A party can make his or her case through the powerful vehicle of cross 
examination just as well as through direct evidence. 

From all of the above, it is abundantly clear that this factor favors ComEdo Thus, the 
Motion in Limine should be denied. 

Factor 3 - Nature of the testimony or evidence 

Amcor claims that the destroyed evidence is the meter itself, the subject matter of the 
proffered testimony. (Amcor Response at 7). But, it says nothing about the testimony 
and evidence that survives, that carries a great indicia of credibility and that Amcor is 
free to test on cross-examination with no objection from ComEd, i.e., the testimony of 
Thomas Rumsey and the Long Diagnostic Report identified and included in the 
Stipulation as Exhibit I. 

In CornEd's Response to the Motion in Limine (filed on February 24,2012), it explained 
that Amcor's request to bar evidence must be denied, because the September 24, 2009 

2 A spoliation claim is based on negligence whereas a Rule 219 discovery sanction requires bad faith 
action. 
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test of the subject meter resulted in ComEd making and retaining a business record of 
the test results as Section 410.110 of the Commission's rules require. 83 III. Adm. Code 
410.110. These meter test results meet all of the requirements of a business record. 
The key element is that the test results were kept in the ordinary course of ComEd's 
business. This essential element was recognized by the Illinois Supreme Court as far 
back as the turn of the twentieth century. Chicago & A. R. Co v. American Strawboard 
Co., 190 III. 268, 60 N.E. 518 (1901). Further, Com Ed pointed out that Mr. Rumsey, was 
the custodian of the meter, performed the test of the subject meter, ran the diagnostic 
read, and maintained the all of the results shortly after executing these tasks. 
Respondent's Response to Amcor's Motion in Limine at 6. Notably too, and as set out in 
Mr. Rumsey's May 30, 2012 Affidavit, the diagnostic read from the meter in question is a 
simple run of the Manufacturer's program and does not allow for manipulation. See 
attached May 30, 2012 Affidavit of Thomas Rumsey at para. 19. As such, the diagnostic 
record that Amcor would have excluded is of such nature that it must be admitted in 
evidence in this proceeding. 

At oral argument too, ComEd pointed out that while Mr. Rumsey is an expert in the field, 
unlike experts engaged by opposing parties in civil suit litigation, he has no interest in 
the complaint matter. Transcript at 52. Contrary to what Amcor's Response suggests (at 
page 14), the testing of the meter and the diagnostic read were wholly in line with Mr. 
Rumsey's routine duties and not at the request of ComEd's lawyers but in response to 
concerns raised by the Customer Service Department. See attached May 30, 2012 
Affidavit of Thomas Rumsey at para. 3. 

Notably, Amcor has not alleged that any of this evidence it seeks to exclude is not 
credible or otherwise inadmissible. It simply wants this evidence and Mr. Rumsey's 
testimony barred outright and on the sole basis that it itself has not had an opportunity 
to test the meter. But, as a full review of the factor-test and Shimanovsky show, Amcor 
asks too much of the Commission. 

Nevertheless, an important part of legal process is to give a party the opportunity to 
cross-examine an opposing party's evidence. ComEd has always and continues to 
champion this right which allows Amcor to challenge Mr. Rumsey's testimony and the 
diagnostic run. ComEd also recognizes Amcor's right to present its own expert to rebut 
ComEd's evidence. This will assuredly give the Commission full and complete 
information on which to render a decision. 

But, at this stage of the analysis, this is another factor that favors ComEdo Hence, the 
Motion in Limine should be denied. 

Factor 4 - Diligence of the adverse party in seeking discovery 

This factor focuses on the conduct of the party (Amcor here) who is seeking a Rule 219 
sanction. In terms of showing its own diligence in this matter, Amcor simply relies on 
ComEd's acknowledgment (in its Response to the Motion in Limine) that Amcor asked 
for the meter on February 17, 2011, almost immediately after formal proceedings began 

6 



on January 11, 2011. (Amcor Response at 7). This, however, is not relevant in the least. 
It does nothing to address the real question as to why Amcor sat on its hands for all of 
the time that the meter in question sat in the meter room, i.e., a period of over ten 
months. 

Earlier arguments made by Amcor also show nothing to satisfy this factor. For example, 
in its Reply in Support of Motion in Limine (filed March 9, 2012), Amcor made several 
points that, reasonably construed, offer no proof or even an inkling of diligence. 

• Amcor argued that it had no obligation to ask for a test and there is no time limit for 
Amcor to ask for a test. (Amcor Reply at 7). ComEd explained at oral argument that 
such obligation does not arises not from rule or law but from self-interest. Tr. 53. It is 
illogical for any potential litigant to run the risk that something he or she expects may 
be probative to a dispute may be lost, misplaced or destroyed. This is the antithesis of 
diligence and then it does become a matter of law. 

• Amcor also rejected the Referee test under 83 III. Adm. Code 410.190 as inapplicable. 
(Amcor Reply at 7, footnote 3). This is problematic as ComEd knows of no other rule 
providing for customer meter testing. Amcor certainly did not contact ComEd directly 
and ask for a meter test, or send a preservation letter or in any other way identify to 
ComEd that it was interested in the meter. 

• Amcor further claimed it had no reason to ask to test the meter because the parties 
were having settlement discussions. (Reply on Motion in Limine at 7). During those 
discussions, Amcor points out, it had a completely different ground for defeating 
ComEd's claim. Id. (Of course this assertion by Amcor makes clear that ComEd and 
its lawyers had no reason to know that the meter was relevant to the dispute and 
severely undercuts Amcor's continuing bad faith assertions). 

From December 8,2009 to October 25,2010, Amcor did not ever ask ComEd to have 
the meter preserved or even inquire how long the meter is retained. Amcor suggests it 
needed not do anything until formal discovery began. (Amcor Response at 8, footnote 
3). It is wrong. A reasonable person would have asked for a meter test before entering 
into negotiations and certainly before filing an Informal Complaint with the Commission. 
This important, albeit informal process is not meaningful if each party does not bring all 
of its best probative evidence to the process. (By this omission too, ComEd had no 
reason to know that the meter was relevant evidence that Amcor wanted preserved. 
This further undercuts Amcor's bad faith assertions). 

Thus, at bottom, Amcor shows the Commission nothing to demonstrate that it acted 
reasonably or diligently in these premises. In Malibu Condominium Association v. 
Com Ed. Docket No. 08-0401, the Commission wrote that: 

The Commission states, not for the first time, that complainants have the 
responsibility to pursue their claims in a full and timely manner. (Order at 
22, June 9, 2009). 
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By the same token, and in these premises, Amcor had the responsibility to act diligently 
and preserve evidence. Indeed, it is Amcor's own lack of diligence that led to the 
situation it now complains of in its Motion in Limine. 

With question, there is no showing of diligence on the part of Amcor. Thus, this factor 
also favors Com Ed. 

Factor 5 - The timeliness of the adverse party's objection 

Amcor states that it first raised its objections to the testing evidence on June 21, 2011. 
This is not a situation, it argues, where Amcor waited until just before trial, when ComEd 
had already formulated its discovery and/or trial strategy, before objecting to the 
evidence regarding the meter testing. (Amcor Response at 8). 

This factor is of little relevance under the unique circumstances of this proceeding. That 
Amcor's objection to the evidence is timely in terms of the formal proceeding (initiated 
13 months after Amcor received notice of the back-billing and was informed of the basis 
therefor) is not a factor of importance where Amcor did not act diligently in relevant 
times and stages beforehand. ComEd is not claiming any prejudice on this basis. 

Under the particular situation at hand, this factor is unimportant to the analysis and 
cannot favor any party. 

Factor 6 - Good faith of the party offering the testimony or evidence. 

Black's Law Dictionary (9th Edition) defines "good faith" as: 

A state of mind consisting in (1) honesty in belief or purpose, (2) 
faithfulness to one's duty or obligation, (3) observance of reasonable 
commercial standards of fair dealing in a given trade or business, or (4) 
absence of intent to defraud or to seek unconscionable advantage. 

Amcor gave ComEd no reason to know that the meter was relevant or material to the 
dispute on billing. Nor did ComEd know if Amcor would file a formal complaint. From 
December 8, 2009 to October 25, 2010, Amcor did not ask ComEd to have the meter 
preserved. It also did not avail itself of Referee testing as provided for under the 
Commission's Rules 410.190 and thus, ComEd did not receive the official notice that 
would have it preserve the meter. ComEd itself received no letter or other 
communication from Amcor asking to preserve the meter. See Peal v. Lee, 933 N.E.2d 
450 (bad faith found where despite being sent a preservation letter, the requested 
evidence was destroyed). 

Further, Mr. Rumsey's Affidavit explained why he discarded the meter on October 25, 
2010. He stated that (1) it has been ComEd's long-standing practice to hold meters for 
one year, and, (2) ComEd generally discards meters after holding them for one year 

8 



because of a lack of shelf space. See Initial Affidavit, paragraphs 6-7 (Respondent's 
Reply to Motion in Limine). Only an overly-suspicious mind would have attacked the 
content of that affidavit in the unfair way that Amcor did. (Amcor Reply in Support of 
Motion in Limine at 3-4). Nevertheless, Com Ed could not reasonably leave any lingering 
doubts. Hence, this is why ComEd filed the Motion to Strike and why it attached thereto 
the Amended Affidavit of Thomas Rumsey. This Amended Affidavit responds to the 
spurious charges that Amcor has levied against ComEd and shows nothing but 
ComEd's good faith actions. 

Most important and telling is that ComEd violated no rule, regulation or Commission 
order. This alone shows that it has acted in good faith. Indeed, it is not anything on 
ComEd's part but Amcor's failure to act that created the situation of which it here 
complains. Amcor need only have picked up the phone to inquire how long ComEd 
retains meters. Amcor needed only to have sent a preservation letter. Amcor needed 
only to have timely applied for Referee testing. ComEd would have responded. 

Thus, this factor weighs in favor of ComEdo 

Amcor's Continuing Attempts to Portray Bad Faith On the Part of ComEd Lack 
Merit and Will Not Support The Exclusion of Evidence That Amcor Seeks. 

Black's Law Dictionary (online edition) defines bad faith as: 

the opposite of "good faith," generally implying or involving actual or 
constructive fraud, or a design to mislead or deceive another, or a neglect 
or refusal to fulfill some duty or some contractual obligation, not prompted 
by an honest mistake as to one's rights or duties, but by some interested 
or sinister motive. 

An allegation of bad faith is a most serious thing. It is a charge that is not ever to be 
made or treated lightly. Such a claim must rest on substantial certainty and not idle 
speculation, imagination, or mere conjecture. 

Here, however, Amcor knows that in order to gain the sanction that it wants under 
Shimanovsky and Adams v: Bath and Body Works, Inc. 830 N.E.2d 645, it must prove 
bad faith, i.e., that ComEd's failure to preserve the meter was "a deliberate, 
contumacious, or an unwarranted disregard of the court's authority." Shimanovsky at 
291; Adams at 652. Thus, at pages 13-15 of its Response, Amcor once again asserts 
that ComEd acted in bad faith. But the arguments it sets out, are utterly void of merit. 

1. Customer billing disputes are not rare events. Each dispute, however, 
operates under a different set of circumstances and resolves in variety of 
different ways. Thus, contrary to Amcor's arguments there was nothing telling 
or determinative on October 25, 2010, the date the informal complaint 
proceeding closed, with respect to what actions Amcor would take. (Amcor 
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Response at 13). What ComEd could not reasonably know, based on Amcor's 
conduct up to that date, is that it wanted to test the meter or that the meter 
(which itself tested accurate) was evidence of any relevance or materiality to 
the dispute. 

2.Nothing in the Stipulation shows ComEd's lawyers or anyone else to have 
been informed that Amcor wanted to test the meter, or that they received a 
preservation letter or even an inquiry on how long meters are generally kept or 
if they are accessible to outside parties. Nor is it shown that ComEd received a 
notice of application for Referee testing. Again, because the meter tested 
accurate and was in no other way significant, there was no reason for ComEd 
to keep the meter. 

3. Amcor notes that no one told Mr. Rumsey to preserve the meter. (Am cor 
Response at 13). While this is true, it only serves to highlight own lack of 
diligence. ComEd received no request from Amcor to preserve the meter. See 
Tr.48. 

4. Amcor claims that the timing of when Com Ed disposed of the meter (the day 
after the Commission closed the informal complaint proceeding) is very 
suspicious. (Amcor Response at 13). Mr. Rumsey's Amended Affidavit, Offer of 
Proof and the records attached thereto, show that disposal on that date was a 
routine business event. 

5. Amcor claims that Mr. Rumsey's original affidavit "coyly" omitted any reference 
to why he threw the meter away. (Amcor Response at 13). This is an unfair 
and disingenuous characterization that only Amcor would place on this 
affidavit. A reasonable person would have well understood that the reasons for 
the meter being discarded that Mr. Rumsey set out in this Affidavit, were all the 
reasons for his action. (Mr. Rumsey was answering the question why he 
discarded and not being a lawyer, did not know anything else was required). 
Notably, it is because of Amcor's unreasonable attack on ComEd and its 
outrageous inferences on that initial Affidavit that made it necessary for Mr. 
Rumsey to provide an "Amended" affidavit answering with specificity to the 
charges of Amcor. Not surprisingly, Amcor does want this Amended Affidavit to 
be considered. Amcor would rather raise its spurious claims of bad faith. But, it 
would be grossly unfair for one party to raise all sorts of vile accusations and 
not allow the offended party to set the record straight. This is why ComEd 
requested an evidentiary hearing and now asks for a reconsideration of the 
denial of a hearing. It is also why the Amended Affidavit of Mr. Rumsey must 
be considered by the Commission. 

6. In Amcor's view, any reasonable person would have concluded that, as of 
October 25, 2010, litigation was extremely likely and the meter would be 
relevant evidence. (Amcor Response at 14). But, Amcor's own actions from 
December 8, 2009 and up to October 25 gave no indication that it was 
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interested in the meter. Amcor makes much of the fact that the meter was 
discarded coincidentally a day after the informal complaint was closed. A 
prudent complainant that questioned the evidentiary value of ComEd's meter 
test results, however, would have requested a referee test before the filing of 
an informal complaint. Such diligent preparation for an informal, yet meaningful 
process was utterly lacking here. Thus, a reasonable person knowing all of the 
pertinent facts and circumstances would not be led to the conclusion that 
Amcor suggests. 

7. Amcor suggests that ComEd's failure to attempt to collect the disputed 
amounts after the Commission closed the informal complaint is probative of 
ComEd's knowledge that litigation was anticipated. (Amcor Response at 14). 
ComEd disputes this claim because there are many reasons why the collection 
department acts or does not act in any given situation. Thus, the inference 
Amcor would draw from this nonevent is hollow. 

8. Amcor claims that ComEd's testing of the meter is somehow probative of its 
knowledge that the meter was an important piece of evidence. The May 30, 
2012 Affidavit of Mr. Rumsey (attached hereto) fully explains how the subject 
meter came to be tested. It shows that the testing was prompted by Amcor 
complaint of higher billing when the subject meter was replaced with another. 
See May 30 Affidavit of Mr. Rumsey at para. 3-6, ComEd Ex. 1 to Reply on 
Motion to Strike. 

9. Amcor claims to not understand how ComEd's lawyers could receive 
correspondence describing the dispute in detail (Exhibit D to the Stipulation), 
and correspond with Amcor's lawyers about the dispute (Exhibits E and F), 
without being aware of the nature of the dispute. (Amcor Response at 14-15). 
Amcor should understand that nothing in that correspondence mentions its 
interest in a meter test nor does it ask for the meter to be preserved. 

10. Amcor claims that common sense tells us that coincidences are suspicious 
such that it does not need to present "authority on the frequency or scarcity of 
coincidences." (Amcor Response at 15). Amcor may be surprised to learn that 
coincidences are quite frequent.3 

3 See Randomness and Coincidences: Reconciling Intuition and Probability Theory by Thomas L. Griffiths and 
Joshua B. Tenenbaum, web.mit.eduicocosci.Papersirandom.tx!f. The surprising frequency with which unlikely 
events tend to occur has drawn attention from a number of psychologists and statisticians. Diaconis and Mosteller 
(1989), in their analysis of such phenomena, define a coincidence as' a surprising concurrence of events, perceived 
as meaningfully related, with no apparent causal connection' (p. 853). They go on to suggest that the "surprising" 
frequency of these events is due to the flexibility that we allow in identifying meaningful relationships. Together 
with the fact that everyday life provides a vast number of opportunities for coincidences to occur, our willingness to 
tolerate near misses and to consider each of a number of possible concurrences meaningful contributes to explaining 
the frequency with which coincidences occur. 
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11. Amcor argues that the "coy" failure in Mr. Rumsey's first affidavit to address 
why Mr. Rumsey disposed of the meter was suspicious. (Amcor Response at 
15). Only an overly-suspicious mind would have attacked the content of that 
affidavit in the way that Amcor did. But, the law deals with reasonableness. 
This means that the reasons Mr. Rumsey gave in his affidavit were the only 
reasons for his discard of the meter. Mr. Rumsey is not a lawyer and thus 
could not anticipate, nor would a reasonable person anticipate, what would 
satisfy Amcor. 

Under the authority of Shimanovsky, Dardeen v. Kuehling, 821 N.E.2d 227 (2004) and 
Adams v. Bath and Body Works, it is has become clearly established that a party in a 
civil suit must establish bad faith destruction of evidence when a sanction that amounts 
to a dismissal or default judgment is being requested. That is precisely what Amcor 
seeks to gain with its Motion in Limine. The facts stipulated to in this proceeding, and 
fairly considered without the unreasonable and desperate taint that Amcor would put on 
them, simply do not support a finding of bad faith. 

This factor overwhelmingly favors ComEd Yet, under Shimanovsky and Adams, it is a 
factor that must favor Amcor in order for it to get the relief it seeks. Thus, ComEd asks 
the Commission to deny the Motion in Limine. 

Summary - the Six-Factor Test 

The decision to impose a sanction or no sanction under Rule 219(c) is within the 
discretion of the trial court. While ComEd is not convinced that the Shimanovsky 
analysis is appropriate for this proceeding, it has full engaged in the process as an aid 
to the Commission. All of the factors set out by Shimanovsky have been addressed 
above with the result that all of these factors, without any doubt, favor ComEdo Thus, 
the Motion in Limine must be denied. 

III. Amcor's Embedded Motion to Strike 

Within its Response to ComEd's Motion, Amcor proposes to strike the Amended 
Affidavit of Thomas Rumsey, or, in the alternative, to strike Paragraphs 1-5 of the 
Amended Affidavit. Neither of these requests by Amcor are set out in the form of a 
motion or well supported, and thus, should not be considered. If the Commission were 
to entertain Amcor's request to strike, it should set a schedule, have Amcor formally 
plead and grant ComEd an opportunity to respond and set a time for Amcor to reply. 

IV. Striking Amcor's Case Law Authority 

In its Motion to Strike, ComEd pointed out that Adams v. Bath and Body Works made 
clear that pre-suit spoliation of evidence claims can be raised one of two different ways: 
one way. The first is a claim under a negligence theory as established by Boyd v. 
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Travelers Ins. Co., 652 N.E. 2d 267 (1995). The second is the bringing of a discovery 
sanction as established by Shimanovsky. Adams set out that the mode of relief most 
appropriate will defend on the opponent's "culpability" in the destruction of evidence. 

Given Amcor's reliance on a number of early evidence destruction cases, ComEd was 
concerned that the Commission will encounter difficulty and confusion in its decision
making (which it should not attempt without a hearing) unless it is provided with the 
correct law on the Motion in Limine brought by Amcor. 

Because ComEd initially only moved to strike three of the cases Amcor relied on, the 
Response states that "presumably Com Ed has no problem with the other cases Amcor 
cites." (Amcor Response at 15). This is a flatly wrong characterization of ComEd's 
assertions, to wit: 

It is only right that Amcor be put to the burden of showing through analysis 
that each and every opinion it has relied on is in accord with the 
pronouncements of Adams. ComEd will itself study these opinions and 
determine if another motion to strike is appropriate. ComEd Motion to 
Strike at 7. 

In the end, Amcor is not responsive and has not performed the necessary analysis. 
Instead, with no relevant support, Amcor contends that Adams is not good authority and 
need not be followed. ComEd submits that it is Amcor's arguments in this regard that 
must be rejected and for three reasons. First, Adams drew its analysis on the basis of 
the Illinois Supreme Court's opinion in Dardeen v. KuehJing, 213 1I1.2d 329, 821 N.E. 2d 
227 (2004) which, itself found Shimanovsky to be inapposite for negligent spoliation 
claims (but viable for discovery sanctions). Second, the Supreme Court denied appeal 
in Adams v. Bath and Body Works, 216 1I1.2d 679, 839 N.E. 2d 1021 (2005). Third, 
Adams has been followed by Peal v. Lee, 933 N.E.2d 450 (1st Dist. 2010). 

For the reasons set out above, Adams is good and sound law and needs to be followed. 
This means that any arguments in Amcor's pleadings andlor oral argument that rely on 
Graves, KambyJis or Vii/age Pontiac should be stricken as ComEd has requested in its 
Motion to Strike. Amcor's Response includes arguments that are lacking in the type of 
construct and analysis that is appropriate to the concerns at hand. 

v. Conclusion 

Amcor's Response states that what it would have the Commission do in this proceeding 
is exclude Paragraph 36 and Exhibit I of the Stipulation from the record. This itself is a 
draconian sanction and not in accord with current Illinois case law. More importantly, 
ComEd's Reply here, its Reply to the Motion in Limine, the arguments it presented on 
May 2, 2012, as well as the three Affidavits of Thomas Rumsey, flatly show that Amcor 
is entitled to no sanctions under the relevant facts and circumstances of this case. 
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Even where the court-settled factors favor a movant (a finding which the facts and 
reasonable inferences do not support here), Shimanovsky instructs that: 

A "just" order of sanctions under Rule 219 (c) is one which, to the degree 
possible, insures both discovery and a trial on the merits. Shimanovsky v. 
General Motors, 181 1I1.2d 112,692 N.E.2d 286 (1998). 

Thus, at best, and with no objection from ComEd, Amcor is entitled to cross-examine on 
the testimony and evidence is seeks to exclude. 

Further, all other relief that Amcor seeks in its Response should be denied. Finally, 
ComEd asks that it be granted full relief on its Motion. 

Respectfully submitted, 

EALTH EDISON COMPANY 

Eve Moran 
128 S. Halsted Street 
Chicago, IL 60601 
Of Counsel (and for) Mark L. Goldstein 
Law Offices of Mark L. Goldstein 
3019 Province Circle 
Mundelein, IL 60060 

Attorney for Respondent 
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Amcor Flexibles, Inc. 
-ys-

STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

11-0033 
Commonwealth Edison Company 

) 
) 
) 
) 

Complaint pursuant to Section 9-250 and 10-108 ) 
of the Illinois Public Utilities Act and Section ) 
200.170 of the Rules of Practice ) 

NOTICE OF FILING 

TO: Parties on Certificate of Service 

PLEASE TAKE NOTICE that on May 31,2012, I filed with the Chief Clerk of the 

Illinois Commerce Commission, Reply in Support of Respondent's Motion to Strike 

Portions of Amcor's Pleadings and Legal Argument on its Motion in Limine, a copy of 

which is attached hereto, and hereby served upon you. 
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CERTIFICATE OF SERVICE 

I, Eve Moran, hereby certify that on May 31,2012, I served a copy of the 

attached Reply in Support of Respondent's Motion to Strike Portions of Amcor's 

Pleadings and Legal Argument on its Motion in Limine in the above-captioned docket, 

by causing a copy thereof to be placed in the U.S. Mail, first class postage affixed, 

addressed to each of the parties below: 

Ms. Elizabeth A. Rolando 
Chief Clerk 
Illinois Commerce Commission 
527 East Capitol Avenue 
Springfield, IL 62701 

Paul Neilan, Esq. 
55 W. Monroe St., Suite 3950 
Chicago, IL 60603 

Bradley Block, Esq. 
401 Huehl Rd., Suite 2B 
Northbrook, IL 60062 

Ms. Sonya Teague 
Administrative Law Judge 
Illinois Commerce Commission 
160 N. LaSalle St., Ste. C-800 
Chicago, IL 60601 
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