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REPLY IN SUPPORT OF RESPONDENT'S MOTION FOR RECONSIDERATION OF 
ALJ RULING DENYING A HEARING ON THE MOTION IN LIMINE. 

On April 16, 2012, Respondent, Commonwealth Edison Company ("ComEd') filed a 
Respondent's Motion To Set An Evidentiary Hearing on the Motion in Limine or, In the 
Alternative, to Take the Motion With the Case. This motion was denied on April 27, 
2012, and oral argument on the Motion in Limine was heard on May 2, 2012. Thereafter, 
on May 9, 2012, Com Ed filed Respondent's Motion for Reconsideration of ALJ Ruling 
Denying a Hearing on the Motion in Limine. ("Reconsideration Motion"). 

In its Response (filed on May 22, 2012), Amcor claims that a decision on its Motion in 
Limine should not be delayed by an evidentiary hearing on the Motion. According to 
Amcor, such a hearing is: (1) precluded by the Stipulation; and, (2) would only duplicate 
evidence that ComEd is trying to submit through other means. (Amcor Response at 1). 
ComEd here tenders its Reply to Amcor's Response. It further requests that the 
Commission consider the arguments set out below jointly with the the Reply in Support 
of Respondent's Motion to Strike Portions of Amcor's Pleadings and Legal Argument on 
its Motion in Limine. (being filed separately but concurrently with the instant Reply). 

I. What Is Really At issue Here. 
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Amcor bases its Motion in Limine on a discovery violation under Illinois Supreme Court 
Rule 219(c). Amcor complains that a meter removed from its premises on April 21, 2009 
and which ultimately led to a notice of back-bill on December 8, 2009 was discarded on 
October 25 2010, before Amcor could test it. As such, Amcor seeks to have the 
Commission summarily bar from the record the Long Diagnostic Report that is attached 
to the Stipulation as Exhibit I together with the testimony of Thomas Rumsey, the 
ComEd meter technician who ran the program that produced Exhibit I. See Stipulation 
at para. 36, Exhibit I. Amcor claims it does not want to cross-examine Mr. Rumsey and, 
for that reason, he should not be allowed to present testimony that is beyond the 
Stipulation. (Amcor Response at 3) 

A motion in limine, like any other motion, is directed to the Commission's sound 
discretion. The Commission's rules set out the standards for exercising discretion. 83 III. 
Adm. Code 200.25. These include assembling "a complete factual record to serve as a 
basis for a correct and legally sustainable decision." {d. at (a). 

Here, Amcor wants certain evidence barred outright without having the Commission 
fully know of the relevant facts and circumstances not in the Stipulation, some of which 
are in Amcor's possession and others that ComEd wants to present, all being relevant 
and material to the Motion in Limine. (These are set out at page 3 of ComEd's Motion 
for Reconsideration and will be detailed here below). All of this is instrumental to the 
truth-seeking process. The Commission must be fully informed as to all relevant facts 
and circumstances before excluding evidence that would deny to ComEd all opportunity 
to support its back-billing of Amcor. Moreover, Commission should not give credit to 
Amcor's bald assertions that Com Ed can simply defend its billing in another way. 
Further, ComEd has been put to filing now three separate affidavits as Amcor keeps 
opening the door with new allegations unforeseen when the Stipulation was filed, and 
certainly in need of a response. This is what ComEd reasonably surmised to be the 
case, and why it filed for an evidentiary hearing on the Motion in Limine and why it has 
pursued a Motion to Strike. 

In short, Amcor has asked for a severe sanction and, on a questionable basis. See 
Reply in Support of Respondent's Motion to Strike Portions of Amcor's Pleadings and 
Legal Argument on Its Motion in Limine (being filed separately but concurrently with this 
Reply), which amply shows that Amcor is not entitled to its requests for relief and that 
the Motion in Limine should be denied. In what may be deemed an alternative, ComEd 
asserts that Commission may want to give Amcor the opportunity to cross-examine on 
the evidence that it wants excluded. It is, of course, Amcor's privilege to waive as it 
appears to do in its Response. (Amcor Response at 3). 

Nevertheless, ComEd is compelled to point out, as it has several times in the Reply in 
Support of Respondent's Motion to Strike that the only relief, if any, warranted by 
Amcor's Motion in Limine, is that of an evidentiary hearing. 

II. The Stipulation Cannot Operate to Limit Fairness. 
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Amcor contends that at the time that the Stipulation (dated December 22, 2011) was 
entered into, ComEd knew that a Motion in Limine would be filed and also knew of the 
evidence that Amcor planned to exclude. (Amcor Response at 2). These assertions 
may be true but do not tell the whole story. It is obvious with no actual pleading in hand, 
ComEd had no way of knowing the specific grounds on which the Motion in Limine 
would rest or the arguments that Amcor would assert. Indeed, as it evolved, the 
arguments made by Amcor have now required ComEd to submit three Affidavits 
relevant to the Motion in Limine. 

The Commission can reject or accept the parties' stipulation. What it must do, in each 
instance, is be satisfied that it has a full and complete record to make a correct decision 
in a particular dispute. Amcor would deny the Commission this out of hand. 

III. Amcor Claims That No Evidence On the Shimanovsky Criteria Remains To Be 
Tested. 

It is true, as Amcor argues, that ComEd sought an evidentiary hearing to rebut Amcor's 
persistent and distorted claim that Com Ed acted in bad faith. (Am cor Response at 3). 
ComEd's Motion for Reconsideration at page 3, however, also alerted the Commission 
that: 

Among other things, there is no evidence, nor has Amcor argued how, in 
what manner and to what extent it has been prejudiced by not "testing" the 
meter. Given Amcor's rejection of the Commission's rules that provide for 
Referee testing, it is also not known by what means and by whom it 
sought to have a test of the meter, or what kind of test was contemplated, 
or what purpose the testing would serve. Just as well, ComEd would be 
able to establish that the meter physicality does not have the importance 
Amcor would attach to it. That is, unlike a typical products liability case 
where there is a manufacturing or design defect at issue and thus may 
warrant an examination of the product by both sides, there is nothing 
similar at hand. The error that produced the back-billing is a programming 
error, and not the "defect" as Amcor incorrectly and persistently tries to 
argue. (e.g., oral argument at page 33, 83). 

ComEd pointed out too that each of the factors that the Adams opinion (and 
Shimanovsky opinion too) required a trial court to consider would need additional 
evidence. (Motion to Reconsider at 2). Notably, in its Response to the Motion to Strike, 
Amcor has, for the first time, attempted to address the six-factor test Shimanovsky 
established for determining what sanctions, if any, are just in a given situation. Yet, the 
omissions in Amcor's proof that Com Ed noted (see above) have not been addressed by 
affidavit or other means. 
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ComEd only notes Amcor to claim, at pages 5-6 of its Response, that: 

ComEd has not presented any documents or other relevant evidence 
regarding the initial programming of the meter. ComEd also admits that 
the only installation testing it did perform would not determine if the meter 
was programmed properly; ComEd's installation testing only checked 
whether the meter generated proper test pulses, not whether it reported 
electricity usage accurately. (Stipulation at ~ 34-35). 

In response to this complaint, and to the extent that the Commission is not 
inclined to grant an evidentiary hearing, ComEd attaches to this Reply, the May 
30, 2012 Affidavit of Thomas Rumsey and, in particular, directs attention to 
paragraphs 

IV. Conclusion 

Respondent, Commonwealth Edison Company firmly believes that its Reply in Support 
of Respondent's Motion to Strike Portions of Amcor's Pleadings and Legal Argument on 
Its Motion in Limine (also being filed today) as well as its Response to the Motion in 
Limine; the three Affidavits of Thomas Rumsey; and oral arguments heard on May 2, 
2012 sufficiently show the Commission that the Motion in Limine should be denied 
outright and with no sanction on the Respondent. In the alternative, the Commission 
should offer Amcor the opportunity to cross-examine on the testimony and evidence that 
it sought to have excluded under the Motion in Limine. 

Respectfully submitted, 
COMM~Nvr\:~LTH EDISON COMPANY 

~~~ 
Eve oran 
128 S. Halsted Street 
Chicago, IL 60601 
Of Counsel (and for) Mark L. Goldstein 
Law Offices of Mark L. Goldstein 
3019 Province Circle 
Mundelein, IL 60060 

Attorney for Respondent 
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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

Amcor Flexibles, Inc. ) 
-vs- ) 

Commonwealth Edison Company ) 
) 

Complaint pursuant to Section 9-250 and 10-108 ) 
of the Illinois Public Utilities Act and Section ) 
200.170 of the Rules of Practice ) 

NOTICE OF FILING 

TO: Parties on Certificate of Service 

11-0033 

PLEASE TAKE NOTICE that on May 31, 2012, I filed with the Chief Clerk of the 

Illinois Commerce Commission Reply in Support of Respondent's Motion for 

Reconsideration of ALJ Ruling Denying a Hearing on the Motion in Limine, a copy of 

which is attached hereto, and hereby served upon you. 
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Eve Moran 
128 S. Halsted Street 
Chicago, IL 60601 
Of Counsel (and for) Mark L. Goldstein 
Law Offices of Mark L. Goldstein 
3019 Province Circle 
Mundelein, IL 60060 

Attorney for Respondent 



CERTIFICATE OF SERVICE 

I, Eve Moran, hereby certify that on May 31,2012, I served a copy of the 

attached Reply in Support of Respondent's Motion for Reconsideration of ALJ Ruling 

Denying a Hearing on the Motion in Limine in the above-captioned docket, by causing a 

copy thereof to be placed in the U.S. Mail, first class postage affixed, addressed to each 

of the parties below: 

Ms. Elizabeth A. Rolando 
Chief Clerk 
Illinois Commerce Commission 
527 East Capitol Avenue 
Springfield, IL 62701 

Paul Neilan, Esq. 
55 W. Monroe St., Suite 3950 
Chicago, IL 60603 

Bradley Block, Esq. 
401 Huehl Rd., Suite 2B 
Northbrook, IL 60062 

Thomas S. O'Neill 
Commonwealth Edison Company 
440 S. LaSalle St., Ste. 3300 
Chicago, IL 60605 

Ms. Sonya Teague 
Administrative Law Judge 
Illinois Commerce Commission 
160 N. LaSalle St., Ste. C-800 
Chicago, IL 60601 
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