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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Illinois Bell Telephone Company,   
      ) 

Complainant,    ) 
     )  Docket No. 12-0182 
v.     ) 

      ) 
Halo Wireless, Inc.    ) 
____________________________________________________________________ 
 

STAFF RESPONSE TO HALO’S MOTION TO STRIKE STAFF TESTIMONY 
____________________________________________________________________ 
 
 The Staff of Illinois Commerce Commission (“Staff”), by and through its 

undersigned counsel, in accordance with 83 Illinois Administrative Code 200.190 and 

the schedule established by the Administrative Law Judge (“ALJ”), hereby submits this 

Response to Halo Wireless, Inc.’s (“Halo”) Objections to Rebuttal Testimony of Dr. 

James Zolnierek (“Motion”) states as follows: 

Halo filed an oddly captioned motion in the guise of objections but also seeking 

to strike most of Dr. Zolnierek’s pre-filed rebuttal testimony, Staff Ex. 1.0.  Staff will treat 

the so-called objections as a motion to strike because that is the relief the Motion 

requests.   

Halo’s unfounded objections, moreover, are entirely misguided.  Halo has clearly 

chosen to employ a “scorched earth tactic” in this proceeding.  Any testimony that is not 

consistent with its position, Halo attempts to burn.  Halo makes a feeble attempt to 

support its Motion by vaguely referencing certain civil procedure statutes, but does not 

even bother attempting to tie the testimony of Dr. Zolnierek, which it moves to strike, to 

any of the referenced provisions.  In sum, Halo merely makes unsupported allegations, 
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which fall far short of carrying its burden of proof that any portion of Dr. Zolnierek’s pre-

filed testimony should be stricken from the record.   

Although the Halo motion is not directly linked to a discovery issue, the 

Commission has expressed its policy view on the discovery process used here at the 

Commission.  Section 200.340 provides that: 

It is the policy of the Commission to obtain full disclosure of all relevant 
and material facts to a proceeding. 
 
83 Ill. Admin. Code Section 200.340. 
 

 Halo’s Motion is directly at odds with this Commission policy in that it is designed 

to limit any disclosure that does not comport with its theory of the case.  As seen below, 

Halo does not argue that any facts or any part of the subject matter Dr. Zolnierek 

addresses is not relevant or immaterial.  Halo merely quibbles over foundation and the 

fact that a layperson addresses certain legal issues. 

 More to the point, Section 200.610 addresses evidence and provides that: 

In contested cases, and licensing proceedings, the rules of evidence and 
privilege applied in civil cases in the circuit courts of the State of Illinois 
shall be followed. However, evidence not admissible under such rules may 
be admitted if it is of a type commonly relied on by reasonable prudent 
persons in the conduct of their affairs. 
 
83 Il. Admin. Code Section 200.610 (emphasis in original). 

 
Consequently, even if Dr. Zolnierek’s testimony was not admissible under the state 

provisions of civil procedure, it would be admissible here at the Commission if “of a type 

commonly relied on” by a prudent person.    

Generally, Halo makes the following objection:   
 

Halo objects that Dr. Zolnierek’s testimony constitutes legal conclusions 
that are neither helpful nor relevant and that Dr. Zolnierek is admittedly not 
qualified to provide. Furthermore, to the extent that Dr. Zolnierek’s 
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testimony could be considered expert opinion, the testimony lacks 
foundation establishing its reliability. 
 
Motion, Objections IV through IX. 

 
Halo appears to be arguing that Dr. Zolnierek layperson’s opinion is not relevant 

when addressing certain legal issues.  Halo is not contending that the subject matter 

addressed is not relevant or immaterial.  Dr. Zolnierek frankly acknowledged that: 

Because I am not a lawyer, my analysis of the ICA and a relevant FCC 
Order is based upon my own layman’s reading of those documents.  Staff 
counsel will address these issues further, where appropriate, in briefs. 
 
Staff Ex. 1.0, at 4.  
 
Clearly, however, Dr. Zolnierek provided the reader of his testimony that he was 

offering his “own layman’s reading” of FCC Orders and that Staff counsel would address 

those issues further in briefs, if needed.  Whether a layperson’s reading of FCC Order’s 

is sufficient for the Commission to draw a conclusion from goes to the weight of the 

evidence not the admissibility of the evidence.   

Moreover, Staff Ex. 1.0 contains a succinct resume that explains that Dr. 

Zolnierek holds a doctorate degree in economics, is currently the Director of the Policy 

Division with the Public Utility Bureau here at the Commission, and formerly worked at 

the Federal Communications Commission as an economist in the Common Carrier 

Bureau, the same FCC Common Carrier Bureau that drafts proposed orders for the 

FCC.  This is all the foundation Dr. Zolnierek needs to both provide a layperson’s 

reading of FCC Orders or expert testimony on any relevant issue in this proceeding.  Dr. 

Zolnierek has submitted testimony very much like Staff Ex. 1.0 to the Commission for 

over 11 years.  Staff Ex. 1.0 is exactly the type of testimony that reasonable prudent 

persons like those comprising the Commission have commonly relied on for years.   
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Halo also makes the entirely unsupported allegation against Dr. Zolnierek that he 

“merely repeats and incorporates the testimony and work product of Mark Neinast.”  

Motion at 2.  This is a serous unsupported allegation, recklessly hurled out by Halo.  

This allegation does not merit any more of a reply from Staff.  

Finally, under the heading, Reservation of Objections, it appears that Halo is 

seeking discovery.  If Halo wants to serve Staff with proper discovery, Staff will 

endeavor to answer it.   

WHEREFORE, for all of the reasons articulated above, Staff recommends that 

the Commission deny Halo’s Motion to Strike most of Dr. Zolnierek’s rebuttal testimony. 

 

     Respectfully submitted, 

 

      __________________________ 

      Michael Lannon  
      Kelly Armstrong 

160 North LaSalle Street 
      Suite C-800 
      Chicago, Illinois 60601 
      312 / 793-2877 
 
       

Counsel for the Staff of the  
June 6, 2012     Illinois Commerce Commission 
 
 


