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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

Illinois-American Water Company   ) 

       ) Docket No. 11-0767 

Proposed General Increase in Water   ) 

and Sewer Rates.     ) 

 

PEOPLE OF THE STATE OF ILLINOIS SUPPLEMENTAL OPPOSITION TO IAWC’S 

MOTION TO STRIKE PORTIONS OF THE TESTIMONY OF RALPH C. SMITH 

 

The People of the State of Illinois, by Attorney General Lisa Madigan, in response to the 

May 25, 2012, ruling by the Administrative Law Judge, hereby supplement the People’s 

Opposition to the Motion of the Illinois American Water Company (IAWC) to strike portions of 

the Direct and Rebuttal Testimonies of Ralph C. Smith (AG Exhibit 2.0 and AG Exhibit 4.0, 

respectively), and portions of AG Exhibit 2.3.   The People incorporate the arguments raised in 

the People’s Opposition filed on May 11, 2012, and reiterate that IAWC’s motion should be 

denied because it would improperly and unnecessarily prevent an expert regulatory accountant 

from presenting the results of sister Commissions that have reviewed complex tax and 

accounting issues similar to those presented in this case.  As a supplement to the People’s 

Opposition, the People state as follows: 

1. The Parties Have Reached an Accommodation Regarding Certain Testimony that 

IAWC Sought to Remove From the Record. 

 

In lieu of additional briefing on certain points, the People and IAWC have reached an 

accommodation for the purposes of this proceeding.  Specifically, IAWC has agreed to not 

further contest the admission of AG Ex. 2.0, lines 1240-1243, 1273-1283, AG Ex. 4.0, lines 483-

527, and AG Ex. 2.3, pp. 43-47.  The AG has agreed to remove pages 39-42 from AG Exhibit 

2.3, and to strike and/or modify AG Ex. 2.0, lines 1267-1273 and AG. Ex. 4.0, lines 454-483, as 
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shown on Exhibit A to the Joint Motion of IAWC and the AG Regarding Portions of the 

Testimony and Exhibits of Mr. Smith filed on e-Docket and the revised testimony filed 

therewith.  This accommodation is for the purposes of a resolution and does not reflect an 

admission by either party related to the admissibility of the subject testimony and exhibits.  

Following the ALJ’s ruling and this subsequent accommodation,  IAWC still seeks to 

remove two portions of Mr. Smith’s testimony from the record: lines 2155 through 2179 of AG 

Exhibit 2.0 (“Section 199 testimony”) and lines 1051 through 1059 of AG Exhibit 4.0 ( 

“Consolidated Tax Savings testimony”).  As to the Section 199 testimony, the ALJ’s May 25, 

2012 ruling noted that “[t]here was cross examination on this testimony in the current docket.”  

As to the Consolidated Tax Savings testimony, the ALJ noted that “[a]dditional evidence was 

adduced at the hearings.”  The ALJ allowed IAWC and the People to file supplemental responses 

to update their respective arguments based on evidence from the evidentiary hearing in this 

docket. ALJ Ruling at 3.  

2.  The “Section 199 Testimony” 

The testimony that IAWC still seeks to remove from the record, which is found on AG 

Ex. 2.0 Corrected at page 94 at line 2157,  is as follows: 

Q. Have you encountered Section 199 deduction issues, involving the interplay 

between a “separate return” based calculation and the impact of 

participating in a consolidated federal income tax return in another recent 

utility rate case? 

A. Yes.  A similar issue arose in a recent rate case involving Georgia Power 

Company.
1
  On its books, Georgia Power reflects a portion of the Section 199 

deduction amount that is allocated to Georgia Power as result of the Southern 

                                                           
1
 Georgia Public Service Commission (“GPSC”), Docket No. 31958 and the preceding rate case. 
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Company consolidated tax return.
2
  The amount of the allocated deduction was 

lower than if it had been computed for Georgia Power on a separate standalone 

tax return basis.   

Georgia Power’s computation of income tax expense for book purposes 

was essentially based on the assumption that it files a separate standalone tax 

return for all income and deductions, with the exception of the §199 Deduction, 

for which it assumed that it files a consolidated tax return.  In Georgia Power’s 

rate case, the parties had reached an agreement that all components of the income 

tax expense should be computed on a standalone separate tax return basis, 

including the §199 Deduction as a matter of conceptual and computational 

consistency.  It would not be appropriate to randomly quantify certain 

components of an income tax expense computation on a standalone basis and 

other components on a consolidated basis.   

 

On cross-examination, Mr. Smith was specifically questioned about the Georgia Public 

Service Commission’s treatment of a Section 199 deduction in the Georgia Power Company rate. 

In IAWC’s motion to strike, IAWC argued that this testimony was irrelevant and inadmissible as 

hearsay.  The People responded that, as an expert regulatory accountant, Mr. Smith was entitled 

to discuss the findings of sister commissions as they relate to the resolution of complex 

regulatory accounting issues and that admission of such testimony was appropriate and excepted 

from hearsay.  Following the evidentiary hearing, the admission of this testimony is only more 

appropriate and IAWC’s motion to strike should be denied.  

At the hearing, IAWC’s counsel cross-examined Mr. Smith about the Georgia order, and 

offered it into the record as IAWC Cross Exhibit 11.  (Tr. at 724).    Mr. Smith testified that it is 

                                                           
2
 $7.222 million of this was reflected on Georgia Power’s projected “per books” amount and represents the reduced 

amount that reflects Georgia Power’s participation in a consolidated federal income tax return with Southern 

Company affiliates. 
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“reasonable for the Illinois Commission to consider the treatment of the Section 199 deduction in 

Georgia in making its decision in Illinois” (Tr. at 725) and that the adjustment was made in the 

Georgia rate case “to insure consistency and conformity with the separate return basis calculation 

of income taxes that was being used for ratemaking purposes” (Tr. at 726).  Over the People’s 

objection, IAWC counsel then cross-examined Mr. Smith on the Georgia Commission’s 

treatment of return on equity in the order.  (Tr. at 727-8).  Ultimately, Mr. Smith concluded that 

“[i]n terms of how to coordinate a domestic production activities deduction where the utility does 

a separate return-based income tax calculation for ratemaking purposes and also participates in a 

consolidated federal income tax return with a parent company and other affiliates, I think those 

are directly comparable.”  (Tr. at 731).  IAWC extensively questioned Mr. Smith about the other 

aspects of the Georgia Order as well as about the specific issues discussed by Mr. Smith in his 

testimony. 

The evidence adduced at the hearing shows that the Georgia Public Service Commission 

addressed the same deduction in a rate case presented by the Georgia Power Company as is at 

issue in the instant case.  The actions that a sister commission took when faced with an identical 

regulatory issue are highly relevant.  Although IAWC continues to challenge the relevance of 

this testimony, IAWC took advantage of the opportunity to cross examine Mr. Smith at the 

evidentiary hearing about his reliance on these other state decision – even going so far as to mark 

the Georgia Commission order as a cross exhibit.   

 The People note that IAWC cross-examined Mr. Smith regarding the Return on Equity 

portion of the Georgia Commission order.   Mr. Smith did not testify about return on equity 

issues, but he was able to explain the basis of the return on equity decision in the Georgia order.  

His testimony addressed only the narrower issue of Georgia’s consideration of the Section 199 
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deduction.  IAWC had the opportunity to attempt to question the relevance of Georgia order of 

on the basis that it reached a different conclusion on the return on equity issue on cross 

examination.  This does not, however, negate the relevance of Mr. Smith’s discussion of the 

Georgia order in regard to the Section 199 deduction.   It goes without saying that, in a lengthy 

utility rate case, certain portions of the order are going to address some issues that are different 

or irrelevant to the issues in other cases. However, Mr. Smith’s response to IAWC’s questions 

clear: that, as related to the Section 199 deduction, the Georgia order is “directly comparable” to 

the issues in front of the parties.  (Tr. at 731).  IAWC’s attempts to strike this highly relevant 

testimony from the record should be denied. 

3.  The Consolidated Tax Savings Testimony 

 The consolidated tax savings testimony that IAWC still seeks to remove from the record, 

which is found on AG Ex. 4.0 Corrected at page 47 at line1048 (question) through 1058, is as 

follows: 

Q. Are there ways of providing utility ratepayers with benefits of the utility’s 

participation in a consolidated federal income tax return with other 

affiliates? 

A. Yes.  In a number of other American Water Works states, including its 

two largest utility operations, Pennsylvania and New Jersey, various types of 

adjustments to reflect consolidated income tax savings have been made routinely 

for ratemaking purposes. Additional examples of American Water owned utility 

operations where consolidated tax savings are reflected for utility reteaming 

purposes include West Virginia, where a full consolidated tax savings adjustment 

has traditionally been made, and Indiana where a parent-debt type of consolidated 

tax savings adjustment has traditionally been made. 

IAWC argues in its motion to strike that there is “no showing of comparability” among 

Illinois and these other jurisdictions, and that reference to the actions of these other American 
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Water Company jurisdictions is also inadmissible hearsay.  IAWC Motion at 8.  The People 

responded that, contrary to the argument of IAWC, the law does not require that the Commission 

remain blind to the findings of Public Utility Commissions in other states, and that his reference 

to these other states is well within his expertise and relevant to the issues in this docket.   

On cross-examination, Mr. Smith was asked about his knowledge of the proceedings 

related to the consolidated tax savings adjustments in West Virginia, New Jersey, and 

Pennsylvania, where he has participated “actively in utility proceedings.”  (Tr. at 714).  Specially 

he was asked about adjustments that were made in rate cases involving sister companies of 

IAWC, including West Virginia American Water Company, Pennsylvania American Water 

Company, and New Jersey American Water Company, to reflect consolidated income tax 

savings for ratemaking purposes. (Tr. at 713).  Mr. Smith referenced commission proceedings of 

IAWC’s sister affiliates, also regulated monopoly water utilities that operate under the same 

consolidated tax program as IAWC.  The actions of the sister state’s commissions in response to 

the complicated tax questions presented by the consolidated tax program are highly relevant. 

 IAWC also asked Mr. Smith about his participation in other proceedings, and he 

responded that he “actively” participated in those proceedings.  Tr. at 714.  This solidifies his 

testimony by demonstrating that he had first-hand experience in these other states and with these 

issues.  Clearly he is able to determine, as a regulatory accounting expert with extensive 

experience with IAWC’s affiliated companies, whether the adjustments made in another 

jurisdiction would be appropriate to present to the Illinois Commission.  IAWC’s attempts to 

strike this highly relevant testimony from the record should be denied. 

4. The Commission is entitled to hear expert testimony about how sister commissions 

have addressed identical issues involving complex accounting and tax questions. 
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At issue in this case are several complex and highly technical accounting and tax issues.  

In situations such as this, the Commission and the parties rely on the testimony of experts in the 

field to explain the implications on ratepayers of various accounting approaches and decisions.  

The same holds true for IAWC’s position on tax issues, an area where, yet again, the parties rely 

on experts to decipher the impact each tax decision has on ratepayers.    

The People reiterate that Mr. Smith, as an expert regulatory accountant, is entitled to rely 

upon and present the findings of sister commissions to the Commission as they relate to complex 

tax and regulatory accounting issues.  In this rate case in particular, the experts debate Section 

199 tax deductions and consolidated tax filings.  Striking Mr. Smith’s testimony would prejudice 

ratepayers and the Commission by denying it the rightful opportunity to hear an expert’s review 

of the actions of a sister Commission in deciding a nearly identical issue.   IAWC’s motion 

effectively asks the Commission to remain blind to the litigated findings and practices of sister 

Commissions addressing identical issues for affiliated companies, leaving ratepayers at a risk of 

paying more than their fair share.  Although IAWC is free to argue about the weight the 

Commission should give to a sister PUC’s decision, it is erroneous to argue that parties cannot 

cite or present such decisions in testimony. 

At the heart of all of these debates remains the question of whether ratepayers are paying 

too much for the decisions of IAWC’s parent.  Mr. Smith must apply his regulatory accounting 

expertise to resolve these questions and is well-advised to examine and point out how several 

other Commissions have dealt with almost identical issues.  The Commission should reject 

IAWC’s efforts to exclude relevant testimony from the record and deny IAWC’s Motion to 

Strike.    

5.  Conclusion 
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WHEREFORE, for the reasons stated above, the People of the State of Illinois request 

that the Commission deny IAWC’s Motion to Strike the remaining two portions of the direct and 

rebuttal testimony of Ralph C. Smith.    

     Respectfully Submitted,  

The People of the State of Illinois 

    By LISA MADIGAN, Attorney General 

     

 

      /s/      

Susan L. Satter, Sr. Assistant Attorney General 

Timothy O’Brien, Assistant Attorney General 

     Public Utilities Bureau  

100 West Randolph Street, Floor 11 

     Chicago, Illinois 60601 

     Telephone: (312) 814-1104 

     Fax: (312) 814-3212 

     Email: ssatter@atg.state.il.us 

       tsobrien@atg.state.il.us 

June 5, 2012 
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