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APPLICATION FOR REHEARING OF 
COMMONWEALTH EDISON COMPANY 

 
 Commonwealth Edison Company (“ComEd”), under 220 ILCS 5/10-113(a), 83 Ill. Adm. 

Code § 200.880 and other applicable law, submits this Application for Rehearing (the 

“Application”) with respect to the Illinois Commerce Commission’s (the “Commission”) Final 

Order dated May 29, 2012 (the “Order”).  ComEd’s Application does not seek to re-open the 

record for the purpose of admitting any additional evidence. 

Fundamentally, the Order calls into question whether the broad and ambitious vision of 

the General Assembly to stimulate billions of dollars in investment, create thousands of jobs, 

improve reliability, develop a 21st century electric grid through the deployment of smart grid 

technology, and enhance vital low-income energy assistance programs, can be realized.  These 

customer benefits, which the General Assembly sought to deliver through the Energy 

Infrastructure and Modernization Act (“EIMA”), depend wholly on fair implementation of 

EIMA’s reformed, predictable regulatory model.1  That model mandates recovery of actual, 

prudent costs for utilities that commit to the customer-focused investments.  It is because of that 

                                                 
1 The Commission has the duty to discharge the directives provided to it by the General Assembly (220 ILCS 5/4-
201), and has only those powers delegated to it by the General Assembly.  Bus. and Prof’l People for the Public 
Interest v. Ill. Comm. Comm’n, 146 Ill. 2d 175, 195 (1991).  In applying legislation that it is charged to apply, the 
Commission must, in case of doubt about the meaning of a statute, use the intent of the General Assembly as its 
guiding principle.  Harrison Tel. Co. v. Ill. Comm. Comm’n, 212 Ill. 2d 237, 247 (2004).    



 
 

2 
 

greater clarity and more timely cost recovery that participating utilities both agree to – and are 

financially able to – take on the expansive new investment and performance obligations that 

produce those customer benefits.   

Although the Order errs in a number of respects, its decision regarding two issues in 

particular frustrates the General Assembly’s goals and denies the statutorily-mandated cost 

recovery: 

 The Commission’s ruling that ComEd has no “pension asset” under Section 16-108.5 

of the Public Utilities Act (“Act”) wipes out ComEd’s lawful return on over $1 billion 

of real investments, contrary to specific EIMA direction, contrary to the established 

definition of a pension asset, and even contrary to past Commission orders.  If this 

ruling stands, it will have a significant negative financial impact on ComEd and 

impair ComEd’s ability to fund the EIMA investments; and 

 The Commission’s conclusion that an average (as opposed to an end-of-year) rate 

base ought to be used in determining the reconciliation revenue requirement under the 

EIMA adds a timing delay to cost recovery.  That contradicts both of the EIMA’s 

dual purposes of minimizing recovery lag and assuring full recovery of reasonable 

and prudent costs of service. 

The Order’s decisions on these two central issues reflect such a fundamental upset of the 

manner in which the EIMA works as a whole that the future viability of the legislative 

framework under those decisions cannot be certain.  To accept the Commission’s interpretations 

on these core issues would require the Commission to believe that the General Assembly created 

a framework in which utilities would voluntarily accept substantial and unprecedented financial 

obligations, but would also subject themselves to cost recovery that, at least on these core issues, 
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is significantly less favorable than under pre-existing law.  It would, in short, require the 

Commission to accept the conclusion that the General Assembly purposefully withheld from the 

utilities who elect to participate in the EIMA model the very financial tools and resources needed 

to discharge their undertakings successfully and allow them to maintain their financial integrity.   

This simply cannot be, and is not, the case, and ComEd therefore respectfully requests 

that the Commission grant rehearing and reverse these rulings (and others described more fully 

below) to ensure that the benefits of EIMA are realized. 

INTRODUCTION AND BACKGROUND 

After a year of robust legislative debate and intense negotiation, the General Assembly 

passed EIMA with super-majorities in each house.  The legislature’s message was clear and 

urgent – billions of dollars must be invested in critical infrastructure in Illinois for the benefit of 

customers and the State, and Illinois’ century-old electric grid must be modernized through the 

deployment of a smart grid.  Those requirements and commitments go far beyond the historic 

obligations of utilities to make prudent investments and provide safe, reliable and adequate 

utility service.  Under the EIMA, added to those traditional obligations are requirements that the 

utilities: 

 Commit to making sizable investments in infrastructure beyond baseline spending 

amounts – in ComEd’s case $2.6 billion over ten years – to modernize the distribution 

system and reduce customer outages due to storms; 

 Make quantifiable improvements in the reliability of service they provide; 

 Commit to and demonstrate the creation of specified numbers of new jobs – in 

ComEd’s case 2,000; 
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 Contribute millions of dollars to energy low-income and support programs and 

energy innovation in Illinois; and 

 Subject themselves to penalties for failures to achieve the EIMA goals, including in 

certain instances the loss of their right to avail themselves of the new method of rate-

setting. 

See generally 220 ILCS 5/16-108.5.  Indeed, the General Assembly made explicit findings 

regarding the benefits that they intended to deliver to customers through the implementation of 

the EIMA.2   

 For utilities that voluntarily undertake these commitments and agree to shoulder these 

risks, the EIMA assures that their investments would be made within a reformed, stable, and 

predictable regulatory environment.  The General Assembly added provisions designed to make 

the rate-setting process more efficient by providing greater direction as to the kinds of costs that 

can be included in rates; and to make cost recovery both more timely by allowing for annual rate 

update filings, and more accurate by allowing for annual reconciliations to “true up” actual costs 

to costs upon which the annual initial filing was based.   

The Commission’s conclusions, most importantly on pension asset and average rate base 

for reconciliations, however, in effect re-write the formula rate in a way that it no longer bears 

the features of timely and predictable cost recovery necessary to incent or permit the investments 

contemplated by the EIMA.  On these issues, the Commission has adopted an interpretation of 

the EIMA that is not only manifestly at odds with its language and with the intent of the General 
                                                 
2 Specifically, the General Assembly found that EIMA: (1) provides millions of dollars in customer assistance 
programs for low-income customers, senior citizens, active members of the armed services and reserved forces, and 
disabled veterans; (2) provides for infrastructure improvements designed to reduce outages due to storms; (3) 
requires improvement in a variety of performance metrics and imposes penalties on the electric utilities for failure to 
achieve the statutorily set goals; (4) provides cost savings and benefits to ComEd customers of full AMI deployment 
that are nearly 3 times greater than the cost to deploy AMI, and further that AMI deployment is estimated to result in 
a net savings to ComEd customers of $2.8 billion over 20 years (as determined by an independent evaluation); and 
(5) confers substantial benefits upon the State’s electric utility customers.  PA 97-0646, Section 1. 
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Assembly, but also has financial consequences that threaten the workings of the law as a whole.  

These interpretations will, at a minimum, severely curtail ComEd’s ability to discharge its 

substantial investment, job creation and performance obligations under the EIMA.   

On each of these issues, the Commission has also applied the EIMA in a way that is flatly 

inconsistent with rate-making principles that were applied at the time the EIMA was enacted.  In 

the case of the pension asset issue, the Commission has determined that the General Assembly 

enacted a law under which a utility whose contributions to its pension plan are in excess of the 

minimum required by law (so as to better assure the retirement security of former and current 

employees), will be penalized by being denied any investment return on those contributions until 

such time as the utility contributes more than enough to fund the plan, and even though 

customers benefit through reduced pension expense in rates due to pension contributions – such 

as the $61 million reduction in this Docket.  In the case of average rate base, the Commission 

applied a means of measuring investment never before used for the after-the-fact measurement of 

rate base and that mathematically cannot permit utilities full recovery of their prudent and 

reasonable costs in a rising investment environment like the EIMA creates.  

In short, it is plain that the Commission’s decisions, on these two major issues especially, 

strike at the core of what the General Assembly intended to accomplish through the EIMA.  The 

decisions greatly increase the risk of cost recovery that the EIMA was designed to mitigate and 

deprive ComEd of any reason to undertake the obligations to confer benefits upon customers.   

ComEd respectfully requests rehearing and reversal of these rulings.   

 Sections I and II demonstrate in more detail the basis for rehearing on these two 

central issues.    
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 Sections III and IV discuss the basis for rehearing on two other issues of great 

importance:  the interest rate and billing determinants issues.   

 Section V discusses other important matters on which rehearing also is warranted 

because the conclusions reached in the Order are erroneous as a matter of law or 

contrary to the evidence in the record.   

 Finally, Section VI addresses three technical corrections that should be made to the 

Order.  They call for no fundamental revisions to the Order, nor for consideration of 

any new evidence.  Rather, they address only apparent mistakes or oversights. 

ARGUMENT 

I. The Commission Should Grant Rehearing on the Pension Asset Funding Issue. 

When ComEd makes contributions to its pension trusts, it makes an investment like any 

other.  It uses money that could otherwise be used for investments in rate base to pay operating 

expenses or for distributions to shareholders.  Those pension investments directly benefit 

customers because, under Generally Accepted Accounting Principles (“GAAP”), pension 

contributions reduce pension costs by an amount equal to the investment return they earn in the 

trust fund.  Graf Reb., ComEd Ex. 14.0, 4:76-78.  Recognizing the fact that ComEd’s 

investments in its pension are made with actual “company dollars” that could be used for other 

purposes, and that ratepayers ultimately benefit when ComEd makes these investments, the 

Commission has long permitted ComEd to recover an investment return on its pension funding 

costs.  See Commonwealth Edison Co., ICC  Docket No. 05-0597 (“ComEd 2005”), Corr. Order 

on Rehearing (Dec. 20, 2006) (Affirmed by 1st Dist. Appellate Court, Sept. 17, 2009); 

Commonwealth Edison Co., ICC Docket No. 07-0566, Final Order (Sept. 10, 2008); 

Commonwealth Edison Co., ICC Docket No. 10-0467 (“ComEd 2010”), Final Order (May 24, 
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2011).  Indeed, the Administrative Law Judges’ (“ALJs’”) Proposed Order in this docket 

affirmed the Commission’s practice and so concluded.  Proposed Order at 112 (“Because the 

statute requires recovery in a manner that is consistent with Commission practice, the 

Commission declines to adopt Staff’s adjustment on this issue.”).   

In ComEd’s 2005 rate case, the Commission’s Corrected Order on Rehearing explicitly 

stated that ComEd had a pension asset, holding and stating that “the Commission approves cost 

recovery of the Pension Asset under Alternative 3 that ComEd proposed on rehearing” and 

allowing recovery of $25.3 million of the costs ComEd incurred in investing in that asset.  

ComEd 2005, Corr. Order on Rehearing (December 20, 2006) at 28 (emphasis added).  Under 

Alternative 3 referenced in the Corrected Order on Rehearing, ComEd recovered the cost of 

funding its pension contributions through an adjustment to operating income equal to a debt 

return on the pension asset recorded on its books net of accumulated deferred income taxes 

(Houtsma Sur., ComEd Ex. 21.0, 4:89-5:91) – a cost recovery approach very similar to that 

mandated by Section 16-108.5(c), discussed below.  With only minor variation, some form of 

recovery for those same pension investment costs has been allowed in every ComEd rate case 

since.  Id., 5:91-94.  In ComEd’s 2007 rate case, the Commission allowed $25.1 million and in 

ComEd’s 2010 rate case, ComEd recovered approximately $25 million.  ComEd Corr. Init. Br. at 

88-89.  The past Commission practice is clear – ComEd has consistently accounted for its 

pension contributions as a pension asset and the Commission has allowed for such recovery.  

E.g., ComEd Group Cross Ex. 7. 

The EIMA expressly mandates cost recovery in a way fully consistent with this 

longstanding policy of permitting ComEd to recover an investment return on its pension assets.  

It allows a participating utility a debt-based “investment return on pension assets net of deferred 
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tax benefits.”  220 ILCS 5/16-108.5(c)(4)(D).  Yet the Order frustrates the legislature’s intent – 

and deviates from the Commission’s previous practice and past definition of pension asset – by 

denying ComEd any investment return on billions of dollars of pension assets created by its 

investments.  Order at 114.  According to the Order, for the first time, pension assets do not 

count as “pension assets” unless the utility’s pension plan is “overfunded.”  Id.  The Order will 

cost ComEd nearly $35 million in revenue in 2011 (an amount that will increase in the future).   

The Order’s new redefinition of “pension assets” is flawed in numerous respects.  First, 

as a matter of plain language, the hundreds of millions of dollars that ComEd has placed in its 

pension plan are pension assets regardless of whether the plan’s total liabilities are greater than 

or less than those assets.  Just as a person’s equity in real estate is an asset even if the person also 

carries a mortgage for part of the real estate’s value, or just as the college tuition money socked 

away by parents is an asset even if it will not cover the entire cost of college, the balances have 

real value.  See Proposed Order at 112 (an asset, or an item of value, can have a negative 

balance).  Yet, without any grounding in the language of the statute, the Order entirely disregards 

such assets.  Because these assets are hundreds of millions of real dollars, this is much more than 

an exercise in semantics.  From 2005 to 2010, ComEd made over $383 million in contributions 

(Houtsma Reb., ComEd Exs. 12.1, 12.3), above and beyond ERISA-required minimums, relying 

on prior Commission orders that recognized the resulting asset, encouraged responsible funding, 

and created an expectation of a debt-based return on those investments.3  The capital used for 

this carries a cost – no party argues otherwise – and a complete denial of cost recovery, which is 

in direct contravention of the EIMA’s mandate that a utility is entitled to recover its actual costs 

of delivery services.  220 ILCS 5/16-108.5(c)(1).  Yet, at the same time customers are credited 

                                                 
3 These contributions do not reflect an additional $2.1 billion contribution to the Exelon pension plans in 2011, again 
relying on prior regulatory treatment.  ComEd Redirect Ex. 3, pp. 117, 274 (indicating that ComEd considers 
regulatory implications as a factor in determining pension funding). 
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fully for the resulting lowered pension expense, which in this Docket amounts to a $61 million 

benefit to customers.  Houtsma Reb., ComEd Ex. 12.0, 9:186-89.  This will certainly discourage 

any future investment above required minimums in what the Commission has now made an 

investment without return.  Ultimately, no one wins from a minimum funding approach.4 

Furthermore, the EIMA does not leave the Commission without a definition.  It points 

expressly to FERC Form 1 data as the source of final historical cost data referred to by the EIMA 

for determining rates, e.g., 220 ILCS 5/16-108.5(c)(6).  It is clear beyond doubt that ComEd’s 

independently audited 2010 FERC Form 1, like its FERC Form 1s for the years 2005 through 

2009 (Houtsma Reb., ComEd Ex. 12.1, p. 2; ComEd Group Cross Ex. 7), expressly reflects a 

“pension asset.”  See ComEd Redirect Ex. 3 at 170.  It makes no sense that, having directed the 

Commission to use FERC Form 1 data, the legislature intended – and intended silently – for the 

Commission to use a contradictory definition of “pension assets.”  Houtsma Reb., ComEd Ex. 

12.0, 7:134-45; Houtsma Reb., ComEd Ex. 12.2, p. 1.   

Second, the Order is flawed as a matter of legislative structure and intent.  When 

interpreting a statutory term, “if the term utilized has a settled legal meaning, the courts will 

normally infer that the legislature intended to incorporate the established meaning”.  2A Norman 

J. Singer, Sutherland on Statutory Construction § 46:04, at 152–53 (6th ed. 2000) (quoted in 

People v. Young, 960 N.E.2d 559, 562 (Ill. 2011).  Here, the legislature included the term 

“pension asset” in the EIMA with the knowledge that the Commission had, as the Commission 

itself concedes, rejected the “plan overfunded” definition as of the date the statute was enacted, 

and allowed a debt return on pension contributions in two other ComEd cases since then.  The 

                                                 
4 In light of the customer benefits in terms of reduced pension expense, the Order’s denial of pension cost funding 
recovery also is contrary to the established principle of recovery of costs incurred to achieve savings, which is 
reflected in past Orders (such as approved recovery of severance expense in ComEd’s 2005, 2007 and 2010 rate 
cases) and in Part 285 Ill. Admin. Code § 285.3215. 
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General Assembly is presumed to have intended to incorporate the meaning of “pension asset” 

that the Commission itself had previously given to the term – not one that the Commission had 

previously rejected.  See Shively v. Belleville Tp. High School Dist. No. 201, 329 Ill. App. 3d 

1156, 1165-66 (5th Dist. 2002).   

 Third, the Order is flawed as a matter of policy.  As the Commission has previously 

recognized, denying utilities an investment return on their pension assets creates disincentives to 

utilities to make contributions to their pension funds.  Yet customers are ultimately benefited by 

such contributions; unfunded pension obligations otherwise must be paid for through higher 

rates.  Indeed, customers and employees both benefit from responsible funding of the pension 

plan – consumers benefit from lower pension expense and employees benefit from the security of 

a responsibly funded plan.  The undisputed evidence in this case shows that, because of 

ComEd’s contributions to its pension plan, jurisdictional pension expense was reduced by $61 

million. Houtsma Reb., ComEd Ex. 12.0, 9:186-89.  Thus, even after accounting for the $35 

million debt return on the “pension asset,” customers are still better off by $26 million.    

Fourth, the Commission disregards the importance of creating the proper incentives, 

citing the fact that as of December 31, 2010, ComEd’s pension plan was 68.2% funded.  The 

Commission has apparently inferred from this that ComEd is not “committed” to funding the 

plan above the minimum required by law.  That inference, however, is not only unsupported by 

evidence but is contradicted by it.  ComEd’s contributions are not only far in excess of the 

minimum required by law, they continue to increase the level of funding.  The evidence shows 

that as of December 31, 2011, ComEd’s pension plan was over 80% funded as the result of an 

additional $871 million contribution in 2011 (ComEd Redirect Ex. 3, pp. 69, 117, 274), a 

contribution made in express reliance on the Commission’s past and correct practice of 
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recognizing the costs of a pension asset.  In reliance on these orders, ComEd contributed $152 

million, $231 million and $871 million in the years 2009, 2010 and 2011, respectively, to its 

pension plans.  Houtsma Reb., ComEd Exs. 12.1, 12.3, ComEd Redirect Ex. 3, pp. 69, 274.  

These contributions, in fact, greatly exceed the ERISA minimum contribution levels of $11 

million and $28 million for 2009 and 2010, respectively.  ComEd Cross Ex. 11.  The Order errs 

in failing to consider the actual contributions against these minimum contribution levels and 

recognizing the great disparity.  Order at 114.  In sum, ComEd did respond to the cost recovery 

allowed in the Commission’s order in ICC Docket No. 05-0597 (and its orders thereafter) and 

increased funding of its pension plan above ERISA-required minimums.  It is inequitable to the 

extreme for the Commission to now ignore these contributions made in reliance on the 

Commission’s prior orders and further disallow the cost of funding its pension contributions at 

issue in this docket.     

The Commission also ignores the reality that a pension plan’s funding status at any point 

in time is only partially and incompletely within the control of the utility making the 

contributions.  That the plan was only 68.2% funded at year-end 2010 says more about the state 

of the market at that time – following the historic collapse in 2008-09 – than about how ComEd 

has responded to the incentives established by the Commission.  Houtsma Reb., ComEd Ex. 

12.0, 6:126-28.  Given the investment of over $1.2 billion in the pension fund in response to the 

encouragement to fund provided in the Corrected Order on Rehearing in 05-0597, the 

Commission should not now establish a new standard that requires full funding of the pension 

plan, requiring a further investment of at least hundreds of millions of dollars, before any cost 

recovery is allowed.  In sum, the Commission should restore the policy direction of its prior 
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orders, which encourage funding, rather than discourage further funding as the Order 

unquestionably does. 

Fifth, the Order’s interpretation of “pension asset” lacks support in the evidentiary 

record.  Staff’s direct testimony claimed that authoritative accounting guidelines supported the 

conclusion that a plan had to be “overfunded” (which Ms. Ebrey explains requires that another 

$1.4 billion be contributed to the plan, above the amount contributed through 2010) in order to 

qualify as a “pension asset.”  Ebrey Dir., Staff Ex. 1.0, 7:132-37.  Staff cited no other basis to 

support this definition.  In rebuttal, ComEd presented the testimony of William Graf, the head of 

the worldwide utility practice at Deloitte & Touche.  Mr. Graf specifically refuted the conclusion 

advanced by Staff and testified that it had no basis in authoritative accounting principles.  Graf 

Reb., ComEd Ex. 14.0, 3:56-5:101.  Faced with such authority, and the fact that ComEd’s FERC 

Form 1 reflects a “pension asset” (the source of final year-end cost data referred to by the  EIMA 

for determining rates), Staff then fell back onto an argument that denial of the return was 

consistent with some unidentified “ratemaking theory” to deny ComEd rate recovery.  In doing 

so, Staff also expressly admitted that ComEd’s accounting was done under the applicable 

accounting rules.  Ebrey Reb., Staff Ex. 13.0, 13:316-19. 

 In further support of this application for rehearing on the pension funding cost recovery 

issue, ComEd specifically cites, relies upon and incorporates herein the arguments set forth in 

ComEd’s Direct (Houtsma Dir., ComEd Ex. 2.0, 19:391-99, 26:528-36; Fruehe Dir., ComEd Ex. 

4.0, 20:412-15; Fruehe Reb., ComEd Ex. 13.1, Sch. FR C-3), Rebuttal (Houtsma Reb., ComEd 

Ex. 12.0, 4:86-12:262; Graf Reb., ComEd Ex. 14.0, 3:53-7:135), and Surrebuttal Testimony 

(Houtsma Sur., ComEd Ex. 21.0, 4:76-12:255), its Corrected Initial Brief (Corr. Init. Br. at 82-

91), its Reply Brief (Reply Br. at 41-47), its Brief on Exceptions (BOE at 61-62), and its 
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Exceptions language (Exceptions to PO at 120-24).   Those arguments show that the Order, on 

this subject, is unlawful, wrong, and terribly in conflict with ratemaking and public policy.5  

 For all the foregoing reasons, the Commission’s adoption of Staff’s definition of 

“pension asset” rather than that in the FERC Form 1, SEC filings, and GAAP, and its consequent 

disallowance of a $35 million return on investments whose prudence and reasonableness is 

unchallenged, is inconsistent with the language and intent of EIMA, is arbitrary and capricious 

and hence unlawful.  Indeed, the Commission’s about-face on this issue creates the very kind of 

unpredictable regulatory environment that the EIMA was intended to address and mitigate, and 

which creates barriers to the very significant infrastructure investments that the EIMA envisions.  

Rehearing should be granted on this issue. 

II. The Commission Should Grant Rehearing on the Average Year vs. End-of-Year 
Capital Structure and Reconciliation Rate Base Issues. 

 
Contrary to law and unsupported by the evidence in the record, the Commission Order 

improperly concludes that an average, rather than an end-of-year, rate base should be used in 

determining ComEd’s reconciliation revenue requirement under the Act, and that an average, 

rather than end-of-year, capital structure be used.  Order at 18, 123.   

With respect to the reconciliation rate base issue, as noted above a major purpose of the 

EIMA was to reduce regulatory lag by providing for true-ups to take account of actual plant 

investment in the rate year, and the essential core of EIMA is full cost recovery.  Yet, the Order 

will have the effect of preventing ComEd from recovering half of the plant investments it makes 

                                                 
5  The Order also is contrary to another past Commission Order.  In the 2009 rate case of The Peoples Gas Light and 
Coke Company, the utility, Staff, and the Commission’s Order referred to Peoples Gas as having a pension asset, 
when the calculation included both the unrecognized liabilities and the associated regulatory asset.  North Shore Gas 
Co., et al., ICC Docket Nos. 09-0166, 09-0167 Cons.,  Order (Jan. 21, 2010) at 25-37. 
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in the rate year being reconciled, even though they will have been in service for over a year by 

the time that the reconciliation rates take effect.   

The average rate base determination is wholly inconsistent with the logic and structure of 

the EIMA, which specifies and includes the use of end-of-year data in each step.  In each year’s 

annual update filing, it is undisputed, and the Commission explicitly concedes, that ComEd must 

file two sets of data, each of which reflects end-of year amounts:  the first set of data is reflected 

in the year-end FERC Form 1 Accounts as of December 31, and the second set of data is a full 

year’s projected plant additions as of the end of the year in which the filing is made.  220 ILCS 

5/16-108.5(c)(6), (d)(1); Order at 4.  These data in turn set the rates to be charged for the next 

rate year beginning January 1.  For example, if the annual update filing is made on May 1, 2013, 

the rates will take effect in the rate year beginning January 2014 (and reflect actual 2012 costs 

plus projected plant additions for 2013).  During the course of this 2014 rate year, ComEd will 

also make additional plant investments, and that plant will be placed into service and will serve 

customers during 2014, although these 2014 additions will not be reflected in the 2014 rates. 

With respect to the reconciliation of this exemplar 2014 rate year (filed in 2015 and 

reflected in rates in 2016), however, the Order fundamentally departs from the end-of-year 

structure.  Contrary to the year-end data, the Order applies an average rate base methodology to 

the reconciliation process that slashes in half the plant investments made during the course of the 

rate year despite the fact that it is fully known at the time of the reconciliation that 100% of the 

investment was made and will have been providing service for over a year by the time the 

reconciliation rates take effect in January 2016.  Critically, this two-year cycle will repeat itself 

each year resulting in a recurring, if not perpetual deferral of costs. 
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 The Order does not explain why the legislature would have intended to adjust rates in a 

reconciliation to include only half of the actual plant additions made during the course of the rate 

year.  Although the full amount of plant additions will eventually be reflected in rate base for 

subsequent rate years, the Order’s methodology will delay that recovery by at least a full year 

and will never allow recovery of the cost of financing that deferral.  The Order thus entrenches 

regulatory lag and unmistakably denies full cost recovery, even though the purpose of the EIMA 

is to eliminate lag to the extent possible and to assure full recovery of reasonable and prudent 

costs.  220 ILCS 5/16-108.5(c)(1). 

 The Commission seeks to justify its result only by arcane, complex, and ultimately 

inconsequential discussions of projects spanning many months without being considered “assets” 

or being depreciated, or of considering “what actually happened during the year” in question, 

without regard to the fact that when the reconciliation is done everything including the last asset 

of the year will have been in service for at least a full year.  The Order also relies on the claim 

that, by arguing for an end-of-year rate base, ComEd assumes that its rate base as of December 

31 of any year is identical to its rate base on January 1 of that year (Order at 19), which is 

completely untrue.  Looking to a December 31 rate base when the reconciliation is completed – 

more than a year later – expressly recognizes that investment occurred during the year, and it is 

the only way to recognize that investment and its cost.  The only “practical” consequence the 

Order attempts to consider is the supposed incentive that ComEd would have under its end-of-

year rate base approach to “increase its plant additions toward the end of the year” to increase its 

end-of-year rate base, despite any considerations of prudence.  Order at 20.  This is, frankly, 

unfounded and implausible.  Large capital projects that are the subject of the Commission’s 

speculation simply cannot be suddenly constructed in the way that the Commission implies.  The 
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Order disregards the unquestionable practical consequences of its average rule:  cost recovery 

will be delayed and, to a substantial degree, lost. 

The Order essentially seeks to excuse any harm caused by its average rate base 

conclusion by claiming that the EIMA’s provision of interest on reconciliations will mitigate any 

lag.  Order at 20.  That is incorrect.  ComEd’s cost of capital invested in the assets is its weighted 

average cost of capital.  As discussed more fully below, the Order provides for an interest rate of 

3.42% on the deferrals, an amount that is substantially below the actual carrying costs of the 

assets.  Because the interest rate approved in the Order is significantly less than WACC, the 

interest payments provided by the Order simply will not make ComEd whole.6   

Finally, and relatedly, the Order also errs in adopting an average, rather than end-of-year, 

capital structure.  The EIMA requires that the formula rate “[r]eflect the utility’s actual capital 

structure for the applicable calendar year, excluding goodwill.”  220 ILCS 5/16-108.5(c)(2).  As 

with rate base, the data that ComEd files demonstrating its actual capital structure is “based on 

its most recently filed FERC Form 1.”  220 ILCS 5/16-108.5(c).  Accordingly, the Order’s 

departure from the historical end-of-year amounts reported in the FERC Form 1 Accounts – and 

adoption of an average capital structure – is unsupported and inconsistent with EIMA’s 

directives.  Indeed, use of a year-end capital structure is more consistent with Commission 

practice and past Orders and accurately measures a company’s earned rate of return on common 

equity.  Moreover, the Order’s claim that a year-end capital structure is more sensitive to 

                                                 
6 Moreover, ComEd notes that the formula approved by the Commission provides for only one-half year of interest 
for the first year of the reconciliation in recognition of the fact that investment is made gradually throughout the 
year.  However, use of a half-year convention for interest is only appropriate if a year-end rate base is used.  Indeed, 
use of a half-year convention for interest, along with an average rate base calculation further compounds the 
underrecovery.   Houtsma Sur., ComEd Ex. 21.0, 22:480-85. 
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“manipulation” is equally unfounded.  The record is bereft of any evidence to support this claim.  

ComEd Corr. Init. Br. at 93-96; ComEd Rep. Br. at 48-50; ComEd BOE at 64-68. 

For these reasons, the Commission’s conclusions that an average rate base should be used 

in reconciliations, and an average capital structure be used in calculating ComEd’s actual capital 

structure, are contrary to the EIMA and inconsistent with the evidence in this proceeding, and 

ComEd’s application for rehearing on these issues should be granted.  ComEd also incorporates 

herein and relies on the arguments on this issue set forth in ComEd’s Rebuttal (Houtsma Reb., 

ComEd Ex. 12.0, 32:691-35:776), and Surrebuttal Testimony (Houstma Sur., ComEd Ex. 21.0, 

21:457-24:520), Corrected Initial Brief (Corr. Init. Br. at 20-27, 114-17, ComEd’s Post-Hearing 

Reply Brief (Reply Br. at 6-9, 69-73), Brief on Exceptions (BOE at 10-15), and Exceptions 

language (Exceptions to PO at 18-22). Rehearing should be granted on this issue. 

III. The Commission Should Grant Rehearing on the Calculation of the Interest on 
Reconciliation Adjustments Issue. 

The Commission improperly mandates that an incorrectly calculated hybrid interest rate 

of its own creation, rather than the Commission-approved weighted average cost of capital, be 

used to compensate ComEd for its cost of financing the components of the reconciliation 

adjustment (or the saved cost of capital, in the event of an over-recovery).  Order at 165-66.  The 

Commission correctly determined that the use of the customer deposit rate would be 

impermissible under the EIMA’s directive that performance-based formula rates shall “[p]rovide 

for the recovery of the utility's actual costs of delivery services…”.  Order at 166; 220 ILCS 

5/16-108.5(c)(1); see also 220 ILCS 5/16-108(c).  However, the novel hybrid 3.42% interest rate 

proposed by the Order, purportedly based on the weighted costs of only short-term debt and 

long-term debt and excluding the weighted cost of common equity, also fails to meet the 

statutory directive because it does not compensate ComEd for its actual costs of accessing 
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capital in the markets to fund the investments required by EIMA and effectively mandates 

ComEd to alter its capital structure, in contravention of the statutory text.  It is also 

miscalculated.  

First, the EIMA directs the Commission to allow ComEd to recover the full cost of 

providing delivery services.  See 220 ILCS 5/16-108.5(c)(1) (“[t]he performance-based formula 

rate approved by the Commission shall … [p]rovide for the recovery of the utility's actual costs 

of delivery services”); see also 220 ILCS 5/16-108.5(c) (“charges for delivery services shall be 

cost based, and shall allow the electric utility to recover the costs of providing delivery 

services”).  Yet the Order’s interest rate calculation, like the alternate interest rates proffered by 

the intervenors, falls short of that mandate because it does not compensate ComEd for the full 

costs of financing the reconciliation. See Houtsma Reb., ComEd Ex. 12.0, 35:782-37:812; 

Houtsma Sur., ComEd Ex. 21.0, 24:526-29:645 (explaining why the use of a short-term debt 

interest rate, a customer deposit interest rate or a combined WACC/short-term debt interest rate 

would not adequately compensate ComEd for the cost of capital during the reconciliation 

period).   The WACC – which is what ComEd actually pays for capital – is the only interest rate 

that will fully compensate ComEd for the capital that was employed in the event of under 

collection.  Houtsma Reb., ComEd Ex. 12.0, 37:808-12.   

Second, the WACC is also the only interest rate in line with EIMA’s directives regarding 

rate of return and capital structure.  Under Section 16-108.5(c)(2), “the performance-based 

formula rate approved by the Commission” should “[r]eflect the utility’s actual capital structure 

for the applicable calendar year, excluding goodwill.”  Yet the Order’s interest-rate calculation 

disregards ComEd’s actual capital structure, and instead effectively requires ComEd to finance 

the deferred investments using 100% debt rather than the balance of debt and equity in the actual 
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capital structure.  By deeming ComEd to have financed this significant portion of its 

capitalization solely with debt, the Order shifts the overall capital structure financing ComEd’s 

operations in direct contravention of the Act’s directive that the formula rate reflect a utility’s 

actual capital structure, unless shown unreasonable or imprudent.  220 ILCS 5/16-108.5(c)(2).     

Third, the Order’s interest rate calculation violates the statute’s requirement that the 

formula rate “include a cost of equity….”  220 ILCS 5/16-108.5(c)(3).  That cost is reflected in 

the WACC.  The Order also ignores that in the isolated case in which the General Assembly 

intended to exclude the equity component from the cost of capital, the EIMA did so explicitly.  

220 ILCS 5/16-108.5(c)(4)(D) (allowing debt-only return on pension asset).  When the 

legislature intended for the Commission to apply an interest rate different from the utility’s 

WACC in a specific context, it said so.  It did not do so here.  There is no support for the claim 

that the legislature intended the Commission to use anything other than the utility’s WACC when 

calculating the financing costs of the reconciliation deferral.  See Aurora Pizza Hut, Inc. v. 

Hayter, 79 Ill. App. 3d 1102, 1105-06 (1st Dist. 1979) (“An elementary canon of statutory 

construction teaches us that where the legislature uses certain words in one instance, and 

different words in another, different results were intended.” (citing Illinois State Toll Highway 

Authority v. Karn, 9 Ill. App. 3d 784 (2nd Dist. 1973)).      

The Order further attempts to avoid the conclusion that the WACC is the only appropriate 

interest rate by claiming that its use would improperly treat the reconciliation amount as a rate 

base investment, but that assertion is unavailing.  See Order at 166.  To the contrary, the 

reconciliation amount is rate base investment – the reconciliation process requires long-term 

financing and the assets and deferred expenses being financed are the same as those ComEd 

finances generally in rate base.  That financing must support rate base-type assets not previously 
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reflected in rate base (e.g., poles, wires, transformers, and other long-term assets), as well as the 

portion of the regulatory asset reflecting the difference between expense originally included in 

rates and the actual expense for the rate year.  220 ILCS 5/16-108.5(d).  Calling it “not rate 

base,” when it contains the same type of long-term investments, does not change its financing 

costs.  As the Order correctly notes, the reconciliation adjustments represent significant 

investments and operating expenses funded by a utility.  Order at 166.  However, the Order’s 

hybrid interest rate fails to recognize, with no basis in the record to do so, that equity capital is 

no less a source of financing such investments than is long-term or short-term debt.  When this 

fact is properly taken into account, the interest rate must be set at WACC, which includes not 

only debt but also equity as a source of capital.   

Even if the evidence did not call for, and the EIMA did not mandate, use of the weighted 

average cost of capital and recovery of actual utility costs (and they do), the Order still errs by 

miscalculating, pursuant to its own formula, the hybrid interest rate at 3.42%.  The weighted 

costs of short-term debt and long-term debt excluding the weighted cost of common equity 

would result in an interest rate of 6.36%, not 3.42%. See Order, App. A, p. 10.7  The 

Commission’s hybrid approach claims to use the weighted average debt cost (Order at 166), but 

it actually calculates not the weighted average debt cost (i.e., the cost of short- and long-term 

debt averaged at their proportions to each other), but an average of debt costs weighted at debt’s 

contribution to WACC with the remaining share of WACC assumed to have a zero cost.  The 

Order, in other words, weighs short- and long-term debt not by their relative weights but by their 

percentage contribution to a WACC that includes the very equity the Commission wants to 

exclude from the calculation.  This is not what the Order describes, nor is there any logic in this 

                                                 
7 Please note that as discussed in Section VI of this Application, the portion of  page 10 that presents the Rate of 
Return calculations, relevant here, can be found on a hidden tab in the native Excel spreadsheet Appendix A and 
does not appear at all in the filed PDF version.  
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approach.  If the Commission in fact used the actual weighted average debt cost as it claims, the 

interest would not be 3.42% but 6.36% – a significantly higher number.  While ComEd’s WACC 

is the appropriate measure of interest, if the Commission’s hybrid methodology is upheld, then 

the correct interest rate of 6.36% should be applied.8  

In further support of this Application on the interest rate issue, ComEd specifically cites, 

relies upon and incorporates herein the arguments set forth in ComEd’s Rebuttal (Houtsma Reb., 

ComEd Ex. 12.0, 35:777-37:812), and Surrebuttal Testimony (Houtsma Sur., ComEd Ex. 21.0, 

24:521-29:645), Corrected Initial Brief (Corr. Init. Br. at 117-20), Brief on Exceptions (BOE at 

77-84), and Exceptions language (Exceptions to PO at 172-80).  For the foregoing reasons, the 

interest rate determination mandated by the Order is wholly improper, and ComEd’s request for 

rehearing on this issue should be granted. 

IV. The Commission Should Grant Rehearing on the New Business and Billing 
Determinants Issue.  

The Order’s findings regarding the establishment of the billing determinants to be used in 

calculating the charges resulting from the Order are not only in direct conflict with the statutory 

requirement that historical weather billing determinants should be used, but they are also  

contradictory and misrepresent both ComEd’s and AG/AARP’s positions.  In short, the Order 

purports to adopt AG/AARP’s proposal, which selectively modified billing determinants based 

on 2010 customer numbers using 2011 data, but then erroneously characterizes the AG/AARP 

proposal as being based on unmodified 2010 numbers and recommends that 2010 numbers 

should be used.  The Order directs an adjustment to historical billing determinants and is 

mistaken in inferring that the AG/AARP proposal results in the use of 2010 historical billing 

                                                 
8 If the Commission were to fail to adopt the WACC, correct its hybrid methodology, or otherwise abandon its 
methodology, then it should adopt the statutory legal rate of interest, as explained in ComEd’s briefs (which are 
incorporated herein).  ComEd BOE at 83. 
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determinants.  That is not what AG/AARP proposed or has ever said.  AG/AARP’s proposal is 

plainly a recommendation to adjust historical billing determinants.  This mistake, if not 

corrected, is plainly contrary to the statute and will deny ComEd recovery of millions of dollars 

of costs per year. 

 Consistent with Section 16-108.5(c)(4)(H)’s required protocol to establish historical 

weather normalized billing determinants, ComEd proposed to use weather normalized 2010 

historical billing determinants.  Houtsma Dir., ComEd Ex. 2.0, 4:71-86, 28:572-76; Fruehe Reb., 

ComEd Ex. 13.0, 44:964-45:967.  AG/AARP, on the other hand, proposed an asymmetrical 

modification to the 2010 billing determinants that only reflected 2011 growth in the number of 

customers (expressly based on data from January to October 2011) and ignored the 2011 

decrease in kWh delivery during the same period.  Effron Dir., AG/AARP Ex. 2.0 Rev., 17:363-

85; Effron Dir., AG/AARP Ex. 2.2.  As explained in ComEd’s Brief on Exceptions, AG/AARP’s 

proposal is unlawful, wrong under ratemaking principles, and contrary to past Commission 

decisions.  ComEd BOE, at 46-49.   See also ComEd Corr. Init. Br. at 51; ComEd Reply Br. at 

32-33. 

 The Order, however, inaccurately describes the parties’ positions and ultimately reaches a 

contradictory conclusion that reflects neither party’s position nor the legislatively established 

protocol.  The Commission Analysis and Conclusion section, while claiming to approve the 

AG/AARP proposal, incorrectly indicates that the AG/AARP proposal is based on 2010 

information (not 2011 information) and further appears to indicate that 2010 information should 

be used.  Order at 75-76 (“AG/AARP stated … that the information they have is 2010 

information, not 2011 information.  ComEd has not argued that 2010 information would be 

inaccurately applied on an initial basis.”).  As a result, the Order gives contradictory directives to 
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ComEd.  First, it approves AG/AARP’s proposal, which would modify the weather normalized 

2010 billing determinants, in part, by changing the 2010 customer numbers figures based on 

increases in the number of customers in the period of January 2011 to October 2011.  However, 

at the same time, it leaves unmodified the 2010 customer usage information despite the decrease 

in usage in 2011.  Second, the Order states, incorrectly, that the AG/AARP proposal is based on 

2010 information, not 2011 information, and further indicates that 2010 information should be 

used.9     

To support its view of the AG/AARP adjustment, the Order cites a single sentence of 

AG/AARP’s Initial Brief, but that sentence does not claim that AG/AARP’s proposal is based on 

2010 information.  Order at 75, fn 6.  Indeed, it expressly recognizes that it seeks to adjust the 

2010 data based on 2011 data, although the Order inexplicably reads it to mean the exact 

opposite.  Any claim that the AG/AARP adjustment relies on the 2010 data is simply wrong, and 

it is contrary to what AG/AARP as well as ComEd said in testimony and briefs regarding the 

AG/AARP calculation.  See Effron Dir. Rev. AG/AARP Ex. 2.0,17:367-85;  AG/AARP Init. Br. 

at 53; AG/AARP Rep. Br. at 32-35; Fruehe Sur., ComEd Ex. 22.0, 25:526-47.  Fruehe Reb., 

ComEd. Ex. 13.0 45:968-46:991; ComEd Corr. Init. Br. at 51; ComEd Rep. Br. at 32-33; ComEd 

BoE at 45.  If the Order intends to direct use of the weather normalized 2010 historical billing 

determinants, which is what is consistent with the EIMA, that is what ComEd proposed, not 

AG/AARP.  Nor did AG/AARP ever claim there was any error in the 2010 data.  AG/AARP 

proposed to change the 2010 customer numbers based on 2011 data, but not to change the 2010 

                                                 
9 The Order’s Analysis and Conclusions also include other inaccuracies and misstatements.  For example, the Order 
is incorrect as a matter of law in stating that billing determinants are updated in the reconciliations.  Indeed, neither 
ComEd nor AG/AARP disputed that only costs are updated in the reconciliations.  Order at 75-76; 220 ILCS 5/16-
108.5(c)(6) and (d)(1); AG/AARP Init. Br. at 52; ComEd Reply. Br. at 32. 



 
 

24 
 

usage data even though usage went down in 2011.  There simply is not a dispute about what 

AG/AARP proposed. 

 In further support of this Application for rehearing on the billing determinants issue, 

ComEd specifically cites, relies upon and incorporates herein the arguments set forth in 

ComEd’s Direct (Houtsma Dir., ComEd Ex. 2.0, 4:71-86, 28:572-76), Rebuttal (Fruehe Reb., 

ComEd Ex. 13.0, 44:963-46:991), and Surrebuttal Testimony (Fruehe Sur., ComEd Ex. 22.0, 

25:525-26:547), Corrected Initial Brief (Corr. Init. Br. at 51), Reply Brief (Reply Br. at 32-33), 

Brief on Exceptions at (BOE at 44-49), and Exceptions language at (Exceptions to PO at 82). 

 A clear and correct determination of the billing determinants is essential. Billing 

determinants are not considered in future reconciliation calculations, and the financial 

consequence of incorrect billing determinants is a permanent loss of revenue to ComEd.  For all 

of the foregoing reasons, the Commission’s Analysis and Conclusions regarding the billing 

determinants issues should be corrected to clearly indicate that the billing determinants shall be 

based on weather normalized 2010 historical billing determinants.  Rehearing should be granted 

on this issue. 

V. Other Issues 
 

ComEd preserves all other disputed issues listed below on the basis that they are not 

supported by substantial evidence, contrary to the manifest weight of the evidence, contrary to 

law, arbitrary and capricious and/or unreasonable, and hereby incorporates all of its arguments 

from testimony and prior briefing on these issues as if set forth fully herein.  For the reasons 

articulated in ComEd’s briefs in this proceeding and briefly summarized below, the Commission 

should grant rehearing on these issues.    

RATE BASE ISSUES 
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General and Intangible, (G&I) Including Functionalization, Methodologies 

(III.C.2.b.i.):  The Order (at 26-27) errs in several ways.  First, the Order mistakenly finds that 

ComEd did not prove that the G&I Plant costs proposed to be disallowed would be trapped 

between its FERC-jurisdictional Transmission Formula Rate (“TFR”) and its ICC-jurisdictional 

distribution rates.  In fact, the Order completely ignored that not only did ComEd supply 

uncontradicted sworn testimony on this subject, but ComEd’s surrebuttal put the TFR itself into 

evidence, meaning that it is impossible to claim that ComEd did not prove how these costs are 

functionalized under the TFR.  This is further explained in detail in ComEd’s Brief on 

Exceptions.  Second, the Order fails to recognize that trapping of costs would be unlawful under 

federal law and the Act.  Third, the Order is mistaken in its statement that there has been no 

showing that there is any circumstance that warrants any change from what the Commission 

approved in ICC Docket No. 10-0467.  To the contrary, ComEd presented substantive testimony 

that actually addressed and compared the proposed and previous methods.  Fourth, the Order 

provides no valid reason for rejecting ComEd’s evidence that its proposed methodology is 

cost-based and at least as accurate as the existing methodologies.  Finally, the Order also 

attributes to CUB/City an argument they never made and which would be untrue, which is that 

ComEd’s claim of trapped costs is a claim that ComEd sat on for decades.  In fact ComEd had 

bundled rates until 2007, and its TFR was first approved by FERC in 2008.  No trapped costs 

issue did or could exist before then.  What CUB/City claimed was that FERC policy had not 

changed.  ComEd Corr. Init. Br. at 27-33; ComEd Reply. Br. at 10-12; ComEd BOE at 15-23. 

W&S Allocator Calculation (III.C.2.b.ii.): The Order (at 28-29) errs in adopting Staff’s 

modification of the W&S allocator to disallow certain indirect overhead costs, which results in a 

revenue impact of $2.670 million (this affects both G&I plant functionalization and 
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functionalization of certain operating expenses, with the $2.670 million figure being the 

aggregate revenue impact of all of the effects).  The Order improperly focuses on $1.4 million in 

direct energy procurement costs that are not at issue and that were never in ComEd’s proposed 

revenue requirement to begin with.  Having erroneously adopted Staff’s position, the 

Commission also errs in declining to find that the indirect costs it disallows are properly within 

the scope of Rider PE, when, if Staff is right that these costs should be functionalized to the 

supply function, that means they are recoverable under Rider PE.  If Staff’s reductions are 

upheld, these costs should be deemed prudent and reasonable and recovered through Rider PE. 

ComEd Corr. Init. Br. at 33; ComEd Rep. Br. at 12; ComEd BOE at 23-26. 

Cash Working Capital (“CWC”) – IET/CIMF Pass Through Taxes:  IET/CIMF 

(III.C.4.b.):  The Order (at 45-46) errs in using 36.04 lag days rather than the 51.25 lag days 

used by ComEd for the pass through taxes, Illinois Excise Taxes, and City of Chicago 

Infrastructure Maintenance Fees.  The Order eliminates the service lag from the overall lag but 

not the service lead, which is inconsistent with the methodology approved in the Final Order in 

Docket 10-0467.  ComEd Corr. Init. Br. at 39-41; ComEd Reply Br. at 21; ComEd BOE at 26-

28.  ComEd’s rebuttal testimony on this subject was not contradicted. 

CWC – Impact of Current and Deferred Taxes (III.C.4.g.):  The Order (at 55) errs in 

approving Staff’s CWC calculation.  The evidentiary record shows that Staff’s position is both 

untimely and incorrect and that negative income taxes are not a cash operating expense or a cash 

outflow.  Staff’s position was not supported by any on point testimony; it was explained for the 

first time in Staff’s Initial Brief.  Adoption of this adjustment is contrary to the requirement that 

the Commission’s decision be based on the evidence in the record, 220 ILCS 5-10-103, 10-201, 

and basic fairness.  ComEd provided evidence that it has properly excluded non-cash amounts 
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from the cash working capital calculation.  Staff’s position is not supported by any testimony and 

is incorrect.  ComEd Corr. Init. Br. at 43; ComEd Reply Br. at 23-24; ComEd BOE at 29-30. 

CWC – Intercompany Billing Lead (III.C.4.c.):  The Order (at 48) errs in finding 

CWC should be reduced through a higher number of expense lead days on intercompany 

obligations.  ComEd provides evidence supporting that its intercompany expense lead of 30.55 

days is appropriate, is not a form of cross-subsidization, the payments are proper and not 

inconsistent with the approved affiliated interests agreement, and that the facts are not equivalent 

in terms of other vendors’ services and when they bill for them.  ComEd Corr. Init. Br. at 41-42; 

ComEd Reply Br. at 21-22; ComEd BOE at 28-29.  

Cash Working Capital (“CWC”) – Pass Through Taxes:  EAC/REC and GRT/MUT 

(III.C.4.b.):  The Order (at 45-46) errs in using zero revenue lag days for Energy Charges 

(“EAC/REC”) and Gross Receipts/Municipal Utility Taxes (“GRT/MUT”).  ComEd has 

provided ample evidence that the lag days for payment of these taxes should be based on the 

actual timing of payment, both because that reflects ComEd’s actual cash flows and because 

Illinois statutes mandate that these charges are to be considered charges for public service, and 

the zero lag day proposal treats them as not being part of utility service. ComEd Corr. Init. Br. at 

39-41; ComEd Reply Br. at 21; ComEd BOE at 26-28.   

ADIT on 2011 Plant Additions (III.C.5.a.):  The Order (at 59-60) errs in adjusting plant 

additions to account for ADIT in the amount of $265,681,000.  The evidence shows that this 

proposal is unnecessary because the revenue requirement reconciliations will capture the 

difference between ADIT that is approved in the instant docket and actual 2011 ADIT.  

Additionally, because ADIT is not listed in the statute as one of the filing year expenses that may 

be updated, under the principle of inclusion unius est exclusion alterius it may not be updated.  
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The adjustment is also contrary to the Act and should be rejected.  ComEd Corr. Init. Br. at 44-

45; ComEd Reply Br. at 25-26; ComEd BOE at 31-34. 

ADIT on Bad Debt Reserve (III.C.5.b.):  The Order (at 62) errs in making an 

adjustment for ADIT on bad debt expense in the amount of $19,440,000.  ComEd proffers ample 

evidence that refusing to include in rate base the full ADIT debit balance for this item is 

inconsistent with the proposal made and adopted as to late payment charges revenues in ICC 

Docket No. 10-0467 and is inconsistent with basic rate making principles regarding 

functionalization and applicable tariffs.  ComEd Corr. Init. Br. at 45-46; ComEd Reply Br. at 26-

27; ComEd BOE at 34-35. 

ADIT on Vacation Pay (III.C.5.c.):  The Order (at 64) errs in adopting Staff’s position 

and adding the jurisdictional ADIT that is associated with vacation pay in rate base.  This ruling 

is based on two Orders cited by Staff that involved other utilities, but one of those Orders 

expressly distinguished the Commission’s Order involving ComEd, and the subsequent Orders 

involving ComEd also are to the contrary.  ComEd Corr. Init. Br. at 47; ComEd Reply Br. at 27-

28; ComEd BOE at 35-38. 

Accrued Vacation Pay (III.C.6.a.):  The Order (at 69-70) errs in reducing rate base by 

Accrued Vacation Pay in the amount of $43,219,000.  This ruling is based on a fiction that the 

operating reserve is a source of funds and that customers supplied the funds.  That is not true.  

ComEd’s evidence showed it was not true.  The ruling is supported by no evidence that explains 

how writing down (recording) this liability in advance somehow transforms itself into a source of 

funds, much less one that customers supplied.  Moreover, ComEd removed the ADIT debit 

balance associated with the operating reserve for accrued vacation pay, which eliminated any 

conceivable rationale for reducing rate base for the operating reserve for accrued vacation pay.  
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The evidentiary record shows that vacation pay is short-term in nature and is not a source of 

funds that is financing rate base.  Additionally, because customers have not yet paid for the 

accrued vacation pay, there is no basis for a rate reduction.  Finally, the two past decisions cited 

by Staff support ComEd; they rejected claims that incorporating the ADIT debit balance related 

to the reserve was improper if the reserve was not a rate base deduction.  This rate base 

adjustment is unprecedented, as intervenor and Staff witnesses acknowledged.  Even more 

importantly, it is wrong.  ComEd Corr. Init. Br. at 48-49; ComEd Reply Br. at 29-30; ComEd 

BOE at 39-43.  

Accrued Incentive Pay (III.C.6.b.):  The Order (at 72) errs in holding that accrued 

incentive pay is a source of funds for ComEd and approving a disallowance in the amount of 

$10,401,000.  This ruling is wrong for the same reasons as the ruling that directs the operating 

reserve for accrued vacation pay to be a rate deduction.  ComEd has provided ample evidence 

that accrued incentive pay cannot finance rate base and is not a source of funds that can finance 

rate base.  Accrued incentive pay is also not financed by customers. Additionally, ComEd 

provided evidence that incentive pay is paid in February and that at that time the liability for the 

prior year decreases to zero.  In contrast, Staff and intervenors never provided any explanation of 

how this reserve is a source of funds or is paid for by customers.  There is none, because neither 

is true.  ComEd Corr. Init.Br. at 18-20, 49; ComEd Reply Br. at 30-31; ComEd BOE at 43-44. 

OPERATING EXPENSE ISSUES 

Restricted Stock (V.C.1.b.):  ComEd seeks rehearing on the Order’s conclusion (at 83) 

disallowing 100% of ComEd’s Exelon 2010 Key Manager Restricted Stock Award Program 

costs.  ComEd proffered more than sufficient evidence explaining how the restricted stock 

program is a deferred compensation program and thus differs from its incentive compensation 
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program, and how in any event the program meets the criteria of Section 16-108.5(c)(4)(A).   

ComEd Corr. Init. Br. at 59-60; ComEd Reply Br. at 33-35; ComEd BOE at 50-51. 

BSC Annual Incentive Plan Cost Allocation (V.C.1.c.i.):  ComEd seeks rehearing on 

the Order’s conclusion (at 87-88) to exclude from ComEd’s revenue requirement 75% of Exelon 

Business Service (“BSC”) Annual incentive Plan (“AIP”) costs that are embedded within BSC 

charges to ComEd for services provided.  The disallowance is based on an incorrect 

interpretation of Section 16-108.5(c)(4)(A) as the Act regulates the incentive compensation of 

public utilities, not affiliates.  Moreover, the Order’s theory that BSC employees might be 

ComEd employees is not asserted by any party, is unsupported and false.  The Order here relies 

on sheer conjecture, which is utterly improper and unlawful.  E.g., Ameropan Oil Corp. v. Ill. 

Comm. Comm’n, 298 Ill. App. 3d 341, 348 (1st Dist. 1998) (“speculation has no place in the 

ICC’s decision or in our review of it.”); Allied Delivery Sys. Inc. v. Ill. Comm. Comm’n, 93 Ill. 

App. 3d 656, 667 (1st Dist. 1981) (“The speculation indulged in by the Commission is clearly an 

unsatisfactory and unacceptable basis for its decision.”); In re Commonwealth Edison Co., ICC 

Docket No. 99-0117, Order (August 26, 1999), at p. 105 (“we will not make an adjustment that is 

speculative….”).  The Order also errs in directing Staff to commence an investigation of the 

relationship between ComEd and BSC at the conclusion of this Docket.  ComEd Corr. Init. Br. at 

62-64; ComEd Reply Br. at 35-36; ComEd BOE at 51-54. 

ComEd AIP Above Target (V.C.1.c.ii.):  The Order (at 90) errs in disallowing 

ComEd’s 2010 AIP incentive compensation amounts in excess of the net limiter that result from 

the application of the CEO discretionary feature resulting in a disallowance amount of 

$2,142,000.  The Order also errs in applying a 102.9% cap for any incentive program and also to 

the extent that it can be read to imply that the total 102.9% net income limiter cap be applied to 
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any ComEd incentive compensation plan going forward.  The Commission also fails to clarify 

the scope of the disallowance as suggested by ComEd.  The Order errs because customers 

ultimately benefit from ComEd’s AIP metrics; ComEd cannot manipulate the net income limiter 

on AIP as rates will only reflect amounts based on ComEd’s level of performance under the 

metrics that benefit customers whether or not the CEO discretionary feature is used to modify the 

net income limiter; and a cap of 102.9%, or an arbitrary cap of any percentage, for all incentive 

plans and for all years would be inappropriate because such a cap bears no relationship to the 

actual net income limiters calculated in future years.  ComEd seeks rehearing on all of these 

issues.  ComEd Corr. Init. Br. at 64-65; ComEd Reply Br. at 36; ComEd BOE at 54-56. 

Advanced Cap on Incentive Compensation Costs (V.C.1.c.iii.):  ComEd seeks 

rehearing of the Order’s conclusion (at 91-92) to the extent that it adopts the IIEC’s proposal that 

ComEd must file evidence to establish that its employees have achieved statutory metrics.  

ComEd proved that it is appropriate and sufficient for it to provide applicable Part 285 and 286 

data in connection with future formula rate filings.  ComEd Corr. Init. Br. at 65-66, 111-12; 

ComEd Reply Br. at 36; ComEd BOE at 56-57, 75-76. 

Perquisites and Awards (V.C.1.d.):  The  Order (at 95) errs to the extent that it adopts 

Staff’s and intervenors’ proposed four-year average normalization of the 2010 retention awards 

and disallows 50% of “perquisites and awards” costs.  The record contains sufficient evidence 

that normalization is not necessary and that ComEd is entitled to recover all of its “perquisites 

and awards” expense.  In adopting the normalization proposal, the Order further errs by not 

requiring revision of App 7 of the formula rate template.  Its conclusion that ComEd did not 

protest the 50% disallowance of its “perquisites and awards” expense is also erroneous.  ComEd 

Corr. Init. Br. at 66-68; ComEd Rep. Br. at 36-37; ComEd BOE at 57-59. 
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W&S Allocator Calculation (V.C.1.e.):  The Order (at 95) errs regarding this issue by 

incorrectly including a factor for production costs that is not consistent with cost causation, as 

the evidence shows, as set forth in III.C.2.b.ii.  ComEd Corr. Init. Br. at 68-70; ComEd Reply Br. 

at 37-38; ComEd BOE at 23-26. 

Charitable Contributions (V.C.1.f.):  The Order (at 95) errs in disallowing a 

contribution to a university outside of ComEd’s service territory and imposing an added 

requirement that these ratepayers receive a direct benefit from the contribution.  That is contrary 

to Section 9-227 of the Act as well as to the evidence.  The Order further errs in ordering a 

rulemaking to establish standards, which is entirely unwarranted and burdensome.  ComEd Corr. 

Init. Br. at 70-74; ComEd Reply Br. at 38-40; ComEd BOE at 59-60. 

Taxes Other Than Income Property Taxes (V.C.3.):  The Order (at 104) errs in failing 

to adopt ComEd’s refined allocation methodology and disallowing $3.345 million. The evidence 

shows that ComEd carefully reviewed the allocation methodology applicable to real estate taxes 

approved in ComEd 2010, and based on that review, proposed a refinement in the methodology 

through use of the net plant allocator, which better syncs with the FERC tariff (the TFR) and 

provides a more reasonable portrayal of the overall relationship between the investment made in 

transmission and distribution.  ComEd Corr. Init. Br. at 76-78; ComEd Reply Br. at 41; ComEd 

BOE at 60-61. 

Pension Expense (V.C.5.b.):  The Order (at 116) rightly does not make the unlawful 

adjustment to 2010 pension expense that Staff proposed, but errs to the extent that it conditions 

its conclusion that ComEd’s pension expense need not be adjusted on the fact that the Order 

(erroneously) disallowed ComEd’s pension asset.  The record supports the pension expense 

reflected in ComEd’s revenue requirement and any disallowance of this expense would conflict 
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with EIMA, by being inconsistent with Section 16-108.5(c)(4)(B) in setting pension expense for 

2010 without a supporting actuarial study, and more generally with Section 16-108.5 by being an 

unlawful pro forma adjustment that is not provided for by the EIMA.  ComEd Corr. Init. Br. at 

91-92; ComEd Reply Br. at 47-48; ComEd BOE at 62-64. 

RATE OF RETURN 

Long-Term Debt and Equity Adjustment Regarding CWIP Accruing AFUDC 

(VI.B.2.):  The Order errs (at 127) by accepting Staff’s proposed adjustment to ComEd’s long-

term debt and equity balances regarding CWIP accruing AFUDC.  By Commission rule, even 

though CWIP accruing AFUDC is not included in rate base, ComEd removes the amount of STD 

assumed to be financing CWIP accruing AFUDC from its rate base.  Staff proposed, however, 

removing $31,992,000 of LTD and $27,656,000 of equity from ComEd’s capital structure based 

on its assessment of average monthly amounts of LTD and equity included in the CWIP accruing 

AFUDC rate.  The record shows that adjustment is inappropriate because, Staff directly assigns 

components of debt and equity; the concern over double counting is not warranted and; Staff’s 

adjustment would have a de minimis effect on the revenue requirement and would unnecessarily 

complicate the formula rate equation.  Although ComEd does not agree with the Order’s 

conclusions on this topic, in order to narrow the issues on exceptions, ComEd agreed to defer 

further argument on this issue to the discussions with Staff ordered in Section VI.B.5. of the 

Proposed Order. ComEd Corr. Init. Br. at 96-99; ComEd Rep. Br. at 50-51; ComEd BOE at 68; 

Proposed Order at 132.  

Cost of Credit Facilities (VI.B.2.): The Order errs (at 137) by reducing ComEd’s  

arrangers’ fees for ComEd community and minority banks to 34% of total arrangers’ fees based 

on Staff’s  interpretation that ComEd participates in a “jointly arranged” community and 
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minority-owned bank credit facility with non-utility affiliates.   The record shows that Staff’s 

adjustment is based on an incorrect interpretation of Section 9-230 of the Act.  Also, ComEd 

provided clear evidence that the costs for these facilities were separately incurred, clearly 

identified, and directly assigned to the responsible companies.  Although ComEd does not agree 

with the Order’s conclusions on this topic, in order to narrow the issues on exceptions, ComEd 

agreed to defer further argument on this issue to the discussions with Staff ordered in Section 

VI.B.5. of the Proposed Order. ComEd Corr. Init. Br. at 103-104; ComEd Rep. Br. at 54-55; 

ComEd BOE at 69; Proposed Order at 132. 

Cost of Long Term Debt (VI.C.3.):  ComEd seeks rehearing of the Order’s conclusion 

(at 138) adopting Staff proposed adjustment to ComEd’s cost of long term debt.  This conclusion 

is inconsistent with Section 16-108.5 and erroneous for the same reasons that the Order’s 

conclusion adopting Staff’s average capital structure at VI.B.1. is erroneous.  ComEd Corr. Init. 

Br. at 104; ComEd Reply Br. at 55; ComEd BOE at 70.   

COST OF SERVICE AND RATE DESIGN ISSUES 

Studies Submitted Pursuant to 2010 Rate Case Order (VII.A.):  The Order (at 142-

43) errs in ordering that ComEd should fully comply with all of the rate design and other 

imperatives set forth in the Final Order in Docket 10-0467 in its next rate design case.  The 

record shows that ComEd presented various studies and additional data and worked with Staff 

and other stakeholders as required pursuant to Commission directives in its Final Order in ICC 

Docket No.10-0467.  ComEd Init. Br. at 105-106; ComEd Reply Br. at 56-57. 

Rate Design, Including the Upcoming Docket (VII.B.):  The Order (at 145-46) errs in 

adopting Staff’s rate design proposal that only 50% of fixed costs for the Residential and Watt 

hour classes are to be recovered through fixed charges.  The Order’s conclusion is in error for 
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two reasons:  Staff’s argument has been waived and Staff’s position misconstrues the order in 

ICC Docket No. 10-0467.  ComEd provided evidence that Staff’s argument has been waived.  In 

ICC Docket No. 10-0467, the Commission approved a Straight Fixed Variable rate of recovery 

of residential and watt-hour delivery classes at 50% which was an increase over ComEd’s 

previous rate of recovery of its fixed costs.  ComEd then filed a compliance tariff, which was 

unchallenged at that time by Staff.  Additionally, ComEd provided evidence that ComEd’s rate 

design presented in Rate DSPP is consistent with the order in ComEd 2010.  Rate DSPP employs 

the exact same rate design (1) submitted in response to the ALJ’s request for charges that would 

comply with the proposed order in ComEd’s 2010 rate case; and (2) used to determine the 

currently effective delivery service charges filed in compliance with the order in ComEd 2010.  

Staff’s argument regarding proper SFV allocation takes the Commission’s decision in the 

ComEd 2010 order out of context as it reads inconsistently with the order’s approval of a design 

that moves away from recovery of fixed costs through volumetric charges, and ascribes an 

incorrect meaning to that sentence.  Staff’s argument increases some customers’ volumetric 

charges in direct contravention of the Commission’s intent to decrease those charges and 

increase the rate of recovery of fixed costs through fixed charges.  See generally,  

Commonwealth Edison Co., ICC Docket No. 10-0467, Final Order (May 24, 2011) at 231-32; 

ComEd Corr. Init. Br. at 107. 

ADDITIONAL FORMULA/TARIFF ISSUES 

Separate Statement of Earnings Collar Effect (VIII.A.1.):  The Order (at 149) errs in 

holding that ComEd be required to identify the effects of the earnings collar separately on 

(“Sch.”) FR A-1.  This proposal is unnecessary because the earnings collar is clearly calculated 

on Sch. FR A-3 and is then input into Sch. FR A-1 REC, and because the reconciliation in Sch. 
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FR A-1 REC considers the actual results for the applicable calendar year.  The results are plainly 

visible on Sch. FR A-1 REC and they are carried forward to Sch. FR A-1 as part of the 

reconciliation value.  ComEd Corr. Init. Br. at 109-110; ComEd Reply Br. at 61-63.  

Calculation of Increases for Three Year Report (VIII.A.2.):  The Order (at 150) errs 

in adopting the IIEC’s proposal that the Commission establish a starting point for the calculation 

of the three year report.  The IIEC proposal is inconsistent with the provisions of the Act which 

do not provide for such a determination.  The IIEC’s argument is also premature and not within 

the scope of this proceeding. ComEd Corr. Init. Br. at 110-11; ComEd Reply Br. at 63-64; 

ComEd BOE at 70-71.  

The IIEC’s Argument that ComEd’s Tariffs are Too Detailed (VIII.A.4.):  The Order 

(at 153) errs in adopting IIEC’s recommendation regarding the simplification of ComEd’s tariffs. 

Additionally, the Order errs in holding that since ComEd supposedly did not address this issue in 

its Initial Brief, ComEd waived the right to do so.  ComEd did address it in its Initial brief, just in 

a different section that the Order improperly ignored.  Moreover, the waiver finding relies on 

inapplicable authority, and is contrary to the law actually governing waivers at the Commission, 

as well as being contradictory with other rulings in the Order itself.  The Commission also errs in 

adopting the IIEC’s recommendation to instigate a rule making regarding a systematic governing 

of the formula rate process, which is contrary to the process dictated by the EIMA, unwarranted, 

and burdensome.  ComEd Reply Br. at 64-66.ComEd BOE at 71-75. 

Access to Information Regarding Formula Rate Filing (VIII.B.1.):  The Order (at 

155-56) errs in ordering ComEd to produce all relevant Parts 285 and 286 information with its 

initial rate filing, or within a week thereafter.  ComEd produced the applicable Parts 285 and 286 

information with its initial filing in the instant Docket, and that will be its practice going forward, 
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which is consistent with the EIMA.  Additionally, the Commission errs in requiring ComEd to 

file a petition with its annual filing, which would commence an initial docket regarding that 

reconciliation and provide a roadmap of what is at issue.  That is contrary to the process dictated 

by the EIMA, as well as being unwarranted and burdensome.  ComEd Init. Br. at 111-112; 

ComEd Rep. Br. at 65-66; ComEd BOE at 75-76. 

Performance Condition for Incentive Compensation (VIII.B.3.):  The Order (at 95) 

errs  for the reasons set forth in V.C.1.c.iii. ComEd Corr. Init. Br. at 68-70, 113; ComEd Reply. 

Br. at 37-38, 68-69; ComEd BOE at 23-25, 76-77 . 

OTHER ISSUES 

Study Report No. 5 (IX. B.):  The Order (at 176-77) errs in concluding that ComEd has 

not worked with the Railroad customers in developing Study Report #5, which analyzes ComEd 

use of Railroad facilities.   As such, the Order’s conclusion to initiate a docket specifically for 

this study is unsupported by the evidence and is not supported even by the railroad customers.  

ComEd Corr. Init. Br. at 122-23; ComEd Reply Br. at 75-76; ComEd BOE at 85-87. 

VI. The Commission Should Correct Technical Errors.  

The Order contains the following three technical errors that should be corrected by the 

Commission: 

Wages & Salary Allocator.  The Order’s reflection in rate base and revenue requirement 

calculations of its rulings on functionalization of G&I Plant and the calculation of the W&S 

allocator (see Section III.C.2.b.i and III.C.2.b.2, infra) are partially double-counted, and this 

affects the rate base and revenue requirement figures in the Order and its Appendix.  Staff’s 

calculation of the W&S calculation adjustment was done independently of the adjustment to G&I 

Plant functionalization (see Knepler Reb., Staff Ex. 16.0, Attachment A), but the latter reduced 
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use of the W&S allocator, making the impact of the former over-stated.  Thus, while the revenue 

impact of each adjustment standing alone, is $2,173,000 and $2,719,000, respectively (see Order, 

at App., p.8), the effect if both are adopted is $4,171,000, not $4,892,000.  ComEd Reply Brief at 

37-38; ComEd BOE at 89-90.  Staff did not and could not claim otherwise.  Accordingly, as both 

adjustments were adopted (setting aside that ComEd believes the rulings to be incorrect), then 

the “roll up” rate base and revenue requirement figures the Order and its Appendix need to be 

corrected to avoid that partial double-count.  

Depreciation Expense.  The Order accepts Staff’s position (to which ComEd agreed) to 

change the calculation of the depreciation expense associated with the projected plant additions 

(see Houtsma Reb.,ComEd Ex. 12.5), but the change in the depreciation expense and 

corresponding change in the accumulated reserve for depreciation and amortization were not 

included in the Appendix.  This change resulted in a $607,000 increase to depreciation expense 

and a corresponding increase to the accumulated reserve of $607,000.  The net revenue 

requirement impact is an increase of $539,000.  ComEd BOE at 91. 

Overall Rate of Return.  The Order’s Appendix A on page 1, line 25 references that the 

Overall Rate of Return appears on page 10, column (e), line 19 of  Appendix A.  The portion 

of page 10 that presents the Rate of Return calculation can be found only on a hidden tab in the 

native Excel spreadsheet version of Appendix A and does not appear in the filed PDF version.  

The filed PDF version of Appendix A to the Order needs to be corrected so that the portion 

of page 10 that presents the Rate of return calculation is included.  See Order ,App., p. 10. 
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CONCLUSION  

The Commission should, for these reasons, grant rehearing and revise the Order as 

requested herein. 
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