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Introduction 

On May 7, 2012, Illinois-American Water Company (“IAWC” or the “Company”) 

moved to strike portions of the direct and rebuttal testimony and exhibits of the People of the 

State of Illinois, through the Office of the Attorney General (“AG”), witness Ralph C. Smith as 

inadmissible because they are irrelevant and constitute hearsay.  On May 25, the Administrative 

Law Judge (“ALJ”) issued his ruling on IAWC’s Motion.  (Notice of ALJ Ruling (May 25, 2012) 

(“Ruling”).)  That Ruling found certain portions of the testimony at issue are “not admitted for 

the substance or truth thereof,” and denied IAWC’s Motion with respect to other portions of the 

testimony.  (Id., pp. 2-3.)  Regarding the remaining portions of the disputed testimony, the 

Ruling offered the parties the opportunity for supplemental briefing.  (Id.)  In accordance with 

that directive, IAWC respectfully submits the following related to its Motion. 

The Parties Have Reached an Accommodation regarding AG Ex. 2.0, lines 1240-1243, 
1264-1283, AG Ex. 4.0, lines 454-527, and AG Ex. 2.3, pp. 39-47, related to a Pennsylvania 
Proceeding. 

 
The Ruling notes that this testimony and exhibit relate to cash working capital and 

portions discuss or include discovery responses in a proceeding in Pennsylvania.  (Ruling, p. 2.)  

 In lieu of additional briefing on these points, the parties have reached an accommodation 

for the purposes of this proceeding.  Specifically, IAWC has agreed to not further contest the 

admission of AG Ex. 2.0, lines 1240-1243, 1273-1283, AG Ex. 4.0, lines 483-527, and AG Ex. 
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2.3, pp. 43-47.  The AG has agreed to remove from AG Exhibit 2.3 pages 39-42, the subject 

discovery responses, and to strike and/or modify Mr. Smith’s testimony discussing those 

discovery responses, AG Ex. 2.0, lines 1267-1273 and AG. Ex. 4.0, lines 454-483, as shown on 

Exhibit A to the Joint Motion of IAWC and the AG Regarding Portions of the Testimony and 

Exhibits of Mr. Smith, filed this day via the Commission’s e-Docket and the revised testimony 

filed therewith.  This accommodation is for the purposes of a resolution and does not reflect an 

admission by either party related to the admissibility of the subject testimony and exhibits.  

The Hearing Transcript Confirms AG Ex. 2.0, lines 2155-2179, related to a Georgia 
Proceeding, Is Not Relevant and Should Be Stricken. 

 
This portion of Mr. Smith’s direct testimony addresses the alleged treatment of a tax 

issue in a Georgia Power Company proceeding.  The Ruling noted there was cross-examination 

on this testimony at the hearing and afforded the parties the opportunity to update their 

arguments based on that evidence.  (Ruling, p. 3.)1  The Ruling further notes expert testimony 

may be based on otherwise inadmissible materials, if of a type reasonably relied on by experts in 

the field.  Neither Mr. Smith’s testimony, nor his cross-examination, indicated that this was the 

intent of his testimony.2 

IAWC argued in its Motion that this testimony was not admissible because it was not 

relevant, and that it was not relevant because Mr. Smith had made no showing of comparability 

between the Georgia case and the one at bar.  (IAWC Mtn., pp. 3-4, 7.)  (IAWC also took issue 

with Mr. Smith’s failure to provide a citation for the Georgia commission’s order to which he 

                                                
1 At the time of the evidentiary hearing and Mr. Smith’s cross-examination, there had not yet been a ruling 

on the Company’s Motion.  IAWC respectfully submits that it does not deem its cross-examination of Mr. Smith at 
the hearing, regarding the pre-filed testimony which was the subject of its Motion, an admission by the Company 
that that pre-filed testimony is relevant or a waiver of its objections in this regard.  (See Tr. 677, 749-50.) 

 
2 In fact, the AG’s opposition to IAWC’s Motion affirmatively represents the testimony is being offered to 

“shine[] a light on the decisions provided by the commission in sister states” and to “present” to the Illinois 
Commission the “findings” from those states.  (AG Opposition, p. 5 (May 11, 2012).)  
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apparently referred.  (Id., p. 7.))  Mr. Smith’s cross-examination at the evidentiary hearing 

confirms the circumstances of the Georgia proceeding and conditions of service of the Georgia 

utility are not comparable to the instant Illinois case or IAWC.  In fact, he distinguished the 

Georgia proceeding in myriad respects.  Specifically, he testified:  

• The Georgia proceeding was, at least partially, settled in “numerous” respects.  (Tr. 
726, lines 5-6.)  (It is not clear what settled terms impacted the Georgia adjustments 
Mr. Smith contends the Illinois Commission should adopt here.)   
 

• In terms of risk, the Georgia utility and IAWC “are just not comparable.”  (Tr. 730, 
lines 2-3.)  

 
•  “It is a different industry.”  (Tr. 730, line 3.) 

 
• The electric industry is distinguishable from the water industry.  (Tr. 730, lines 3-13.) 

 
• There is a higher risk associated with the Georgia utility’s parent.  (Tr. 730, lines 14-

18.) 
 

• In terms of the ROE at issue in the Georgia case, this case and that one “are 
substantially different.”  (Tr. 731, lines 5-6.) 

 
In sum, Mr. Smith’s cross-examination testimony makes clear that the conditions of 

service for Georgia Power Company are not comparable to IAWC.  As such, evidence related to 

the Georgia proceeding is not relevant under Illinois law.  See Antioch Milling Co. v. Pub. Serv. 

Co. of Ill., 4 Ill. 2d 200, 210 (1954) (excluding evidence of differing rates where there was no 

demonstration the utilities being compared were sufficiently similar to warrant comparison); 

North Shore Gas Co./Peoples Gas Light & Coke, Docket Nos. 11-0280/0281 (cons.), Final Order, 

p. 137 (Jan. 10, 2012) (“The Commission is completely uninformed as to the decisions from . . . 

other jurisdictions where [it has] no evidence that circumstances are comparable.  Such 

comparisons are not relevant.”)  Irrelevant evidence is not admissible.  Ill. R. Evid. 402.  Thus, 

this testimony should be excluded. 

Further, the fact that an allegedly similar “issue” may arise in a different jurisdiction does 
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not make testimony about how the issue was handled in that jurisdiction relevant.  As counsel for 

the AG herself contended in arguments raised during Mr. Smith’s cross-examination, “there are 

myriad issues in every rate order, and I think it is unreasonable to expect a witness in one area 

who talks about one set of issues to now talk about a completely different set of issues.”  (Tr. 728, 

lines 18-21.)  This is precisely why some showing of comparability must be made—to avoid 

selective or out-of-context discussion of one of a “myriad” of issues in a proceeding without 

consideration of their interrelation to the other issues in that proceeding.   For this reason as well, 

the referenced testimony should be stricken. 

The Hearing Transcript Confirms AG Ex. 4.0, lines 1051-1059, related to Pennsylvania, 
New Jersey, West Virginia and a “Number” of Other State Proceedings Is Irrelevant and 
Should Be Stricken. 
 
  The Ruling also permitted the parties to update their arguments regarding AG Ex. 4.0, 

lines 1051-1059 regarding unspecified “adjustments” resulting in unspecified ratepayer 

“benefits” made in other jurisdictions related to consolidated tax savings based on the evidence 

adduced at the hearings.  (Ruling, p. 3.)  Again, nowhere in that testimony does Mr. Smith 

indicate he is offering it other than for the truth of its substance.3     

  Regarding this testimony, IAWC initially argued Mr. Smith had made no showing of 

comparability between the jurisdictions he cited and Illinois, and had not even provided citations 

to support his allegations.  (IAWC Mtn., p. 8.)  Again, the transcript of the evidentiary hearing 

supports this conclusion.  At the hearing, Mr. Smith testified he had no comprehensive 

knowledge of how many jurisdictions utilize consolidated tax savings adjustments outside of 

jurisdictions where American Water subsidiaries operate.  (Tr. 714, lines 2-20.)  IAWC witness 

James I. Warren, however, did.  Mr. Warren testified that only four (five if you consider the 
                                                

3 Again, related to this testimony, the AG’s opposition to IAWC’s Motion affirmatively represents the 
testimony is being offered to “shine[] a light on the decisions provided by the commission in sister states” and to 
“present” to the Illinois Commission the “findings” from those states.  (AG Opposition, p. 5 (May 11, 2012).)  
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District of Columbia) do utilize consolidated tax savings adjustments.  (Tr. 826, lines 9-18.)  

“That leaves 47 that don’t.  So the vast preponderance of regulatory jurisdictions do exactly what 

Illinois does and has always done.”  (Tr. 826, lines 18-21.)  Mr. Warren also testified, “in most 

states, other than Indiana, the companies, American Water companies and other companies, do 

not file, do not incorporate consolidated tax savings into their files.”  (Tr. 799, lines 5-9.)  

Neither Mr. Smith’s pre-filed testimony nor his hearing testimony explain why the circumstances 

of a small minority of jurisdictions is comparable to IAWC’s, but the majority of jurisdictions 

are not.  Therefore, the referenced testimony should be stricken. 

Conclusion 

For the reasons stated in IAWC’s May 7, 2012 Motion, its May 14, 2012 Reply in 

Support, and those set forth above, the outstanding portions of Mr. Smith’s testimony and 

exhibits which were the subject of IAWC’s Motion should be stricken from the evidentiary 

record.   
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