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I. INTRODUCTION 1 

Q. Please state your name and business address. 2 

A. Ralph C. Smith, Larkin & Associates, PLLC, 15728 Farmington Road, Livonia, 3 

Michigan 48154. 4 

 5 

Q. Are you the same Ralph C. Smith who previously filed direct testimony in 6 

this case on behalf of the Citizens Utilities Board (“CUB”) in response to the 7 

request by Ameren Illinois Company d/b/a Ameren Illinois (“AIC,” 8 

“Ameren” or “Company”) to establish electric distribution rates pursuant to 9 

a formula rate plan? 10 

A. Yes, I am.   11 

Q. What is the purpose of your Rebuttal Testimony? 12 

A. My Rebuttal Testimony responds to certain issues addressed in the Rebuttal 13 

Testimony of Ameren filed on May 9, 2012 concerning the formula rate plan 14 

proposed by Ameren which the Company refers to as the Rate MAP-P, 15 

Modernization Action Plan-Pricing (“MAP-P”). 16 

Q. Have you attached an Exhibit? 17 

A. Yes.  CUB Exhibit 3.1 contains responses to discovery that are referenced in my 18 

Rebuttal Testimony. 19 

Q. How is the remainder of your testimony organized? 20 

A. It is arranged by issue discussion.  21 
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II. ISSUE DISCUSSION 22 

Adjustments Accepted by Ameren 23 

Q. Has Ameren indicated that it has accepted certain adjustments 24 

recommended in the direct testimony of Staff and intervenors? 25 

A. Yes.  Ameren has indicated in its rebuttal that it has accepted a number of 26 

adjustments, including the following: 27 

• Staff adjustment for Property Held for Future Use.1 28 

• Remove the electric jurisdictional portion of ADIT related to deferred 29 

compensation.2 30 

• Use a 13-month average electric jurisdictional Materials and Supplies.3 31 

• Remove the portion of EEI dues allocated for lobbying (Edison Electric 32 

dues discussed in my direct testimony).4 33 

• Remove $128,649 of expense for costs for athletic events expenses.5 34 

• Remove a “self-disallowance” amount of charitable contributions, per the 35 

Company’s response to Staff data request ST 1.036 36 

• Remove $6,000 for previously disallowed depreciation expense on 37 

production related pension and OPEB costs.7 38 

                                                 
1 See, e.g., Ameren Ex. 13.0, at page 3, and Ameren Ex 13.1. 
2 Id. 
3 Id. at 4, and Ameren Ex. 13.1. 
4 Id. 
5 Id. at 4-5.  Ameren Ex. 16.0 at 24, lines 503-505, states that:  “In total, AIC has self-

disallowed on rebuttal $126,745 from Account 930.1 expense related to athletic events and 
tickets.”  It appears, however, that Ameren's adjustment does not remove corporate sponsorships 
expense from Account 930.1.  See, e.g. Ameren Ex. 16.0 at lines  506-520. 

6 Id. at 5, and Ameren Ex. 13.1. 
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• Remove three construction work in progress (CWIP) projects from rate 39 

base that were also included in projected plant additions.8 40 

Ameren has accordingly modified its requested revenue requirement from 41 

$814.781 million to $814.269 million, and has modified its overall requested 42 

decrease to $19.849 million or 2.37% after gross-up for uncollectibles. 43 

Use of Average Calendar Year Rate Base for Annual 44 
Reconciliations 45 

Q. What does Ameren claim in its rebuttal concerning the use of an average rate 46 

base for the annual reconciliation filings? 47 

A. Ameren’s rebuttal claims that: 48 

1)  The average rate base concept is not consistent with Section 16-108.5 of 49 

the Act; 50 

2) Average rate base is not consistent with the Commission’s use of 51 

historical annual periods in traditional ratemaking; 52 

3) Average rate base produces a mismatch between revenues and the cost of 53 

plant; and 54 

4) Average rate base produces an under-recovery for reconciliation of rate 55 

base.9 56 

Ameren witness Mill also presents similar arguments against the use of an 57 

average rate base in his rebuttal testimony, Ameren Exhibit 12.0.  Ameren’s 58 

                                                                                                                                                 
7 Id. at 6 and Ameren Ex. 13.1. 
8 Id. at 6-7. 
9 See, e.g., Ameren Ex. 11.0:41-139. 
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arguments against the use of an average rate base for the annual reconciliation 59 

filings, are thus similar to the arguments made by ComEd in Docket No. 11-0721, 60 

where the Commission recently issued an Order that included, among other 61 

things, findings that the use of an average rate base for the annual reconciliation 62 

filings is appropriate and is consistent with Section 16-108.5 of the Act. 63 

 64 

Q. Do you agree with Ameren’s reasons against the use of an average rate base 65 

for the annual reconciliation filings? 66 

A. No.  Contrary to Ameren’s assertions summarized above: 67 

1) The average rate base concept is consistent with Section 16-108.5 of the 68 

Act. 69 

2) Average rate base appropriately matches revenues and the cost of plant for 70 

the applicable calendar year. 71 

3) By such appropriate matching of the components of the revenue 72 

requirement during the applicable calendar year, the use of average rate 73 

base would measure the appropriate amounts of under-recovery or over-74 

recovery for the calendar year. 75 

4) The use of the average rate base concept is consistent not only with the 76 

understanding of numerous parties, including CUB, AG/AARP, IIEC and 77 

Staff, but also with the findings stated in the Commission’s recent Order 78 

dated May 29, 2012 in Docket No. 11-0721. 79 

 80 
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Q. How has the Commission recently ruled on the use of the average rate base 81 

concept and interpreted how the average rate base concept is consistent with 82 

Section 16-108.5 of the Act? 83 

A. The Commission’s recent Order dated May 29, 2012 in Docket No. 11-0721 84 

addressed this issue.  At page 13 of that Order, the Commission noted that:  85 

“CUB/City, AG/AARP, IIEC and the Staff all agree that the rate base calculation 86 

in the reconciliation case should be based on an average rate base for that calendar 87 

year.”   Page 18 of that Order states that:  “The Commission concludes that an 88 

average rate base should be used going forward in reconciliations in the manner 89 

set forth by the IIEC, the AG, CUB, the City of Chicago, the AARP and Staff.”  90 

Pages 18-21 describe in detail the Commission’s reasons for this finding, 91 

including how the average rate base concept for the reconciliation for the 92 

applicable calendar year is consistent with Section 16-108.5 of the Act.   93 

 94 

Q. Should the average rate base concept for the reconciliation for the applicable 95 

calendar year be applied for Ameren consistently with the findings in the 96 

Commission’s recent Order concerning this in Docket No. 11-0721 involving 97 

ComEd? 98 

A. Yes.  There is no valid basis for applying the average rate base concept for the 99 

reconciliation for the applicable calendar year differently for Ameren.  Because 100 

the section of the Act, Section 16-108.5, that applies to Ameren in the current 101 

docket, is the same section that applied to ComEd in Docket No. 11-0721, the 102 

Commission’s conclusion concerning the appropriateness of using the average 103 
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rate base concept for the reconciliation for the applicable calendar year should 104 

also be consistent, and should apply to Ameren.  105 

 106 

Q. Please elaborate on how the use of average rate base is consistent with what 107 

the Act prescribes for an annual reconciliation filing. 108 

A. Section 16-108.5(c)(6) provides for an annual reconciliation between the revenue 109 

requirement determined pursuant to the formula rate and the revenue requirement 110 

that would have been determined if actual cost information from the applicable 111 

calendar year had been available at the filing date. Specifically, Section 16-112 

108.5(c)(6) states as follows: 113 

Provide for an annual reconciliation, with interest as 114 
described in subsection (d) of this Section, of the revenue 115 
requirement reflected in rates for each calendar year, 116 
beginning with the calendar year in which the utility files 117 
its performance-based formula rate tariff pursuant to 118 
subsection (c) of this Section, with what the revenue 119 
requirement would have been had the actual cost 120 
information for the applicable calendar year been available 121 
at the filing date. 122 

As described in my direct testimony, and as recognized by the Commission in its 123 

May 29, 2012 Order in Docket No. 11-0721, the reference to “what the revenue 124 

requirement would have been had the actual cost information for the applicable 125 

calendar year been available at the filing date” suggests the use of an average rate 126 

base methodology for measuring the utility’s actual results under the 127 

reconciliation.10  Actual cost information for the applicable calendar year would 128 

include additions and subtractions from the jurisdictional rate base as they have 129 

                                                 

10 See, e.g., Commission Order in Docket No. 11-0721 at 20. 
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occurred throughout the year.  Section 16-108.5(c)(6) specifically says 130 

“applicable calendar year” and a calendar year is a 12-month period starting on 131 

January 1 and ending on December 31.  For rate base, the calendar year is this 12 132 

month period and should thus reflect actual additions and retirements that have 133 

occurred during the year.  Moreover, if the legislature had intended a year-end 134 

rate base, presumably the specification would have been for a “calendar year-end” 135 

and not for the “applicable calendar year.” 136 

 137 

Q. Please explain how the use of the average rate base appropriately matches 138 

the components used to measure the revenue requirement for the applicable 139 

calendar period. 140 

A. The use of an average rate base appropriately matches the components used to 141 

measure the revenue requirement for the applicable calendar period by 142 

recognizing that the period for revenue and expenses is a full calendar year and 143 

that, therefore, the rate base for the same calendar year is the appropriate basis for 144 

measuring whether over- or under-collections for that calendar year have 145 

occurred.  As I explained in my direct testimony, if Ameren's jurisdictional rate 146 

base has grown during the measurement period, it could cause a significant 147 

distortion to the measurement of Ameren's earnings.  Using rate base as of only 148 

the last day of the applicable calendar year, as proposed Ameren, would mismatch 149 

revenue and expense (i.e., the operating income information for the applicable 150 

calendar year) and the rate base components.  The use of a one-day rate base is 151 

also inconsistent with the statutory reference to the applicable calendar year.  152 



Docket No. 12-0001 
CUB Ex 3.0 

 

Page 8 of 32 

Section 16-108.5(c)(6) requires that the reconciliation consider "what the revenue 153 

requirement would have been had the actual cost information for the applicable 154 

calendar year been available at the filing date."  In summary, for purposes of 155 

measuring the utility’s earnings for the one-year period for purposes of the 156 

formula rate plan true-up feature, an average rate base concept should be used. 157 

This is necessary for proper matching of the measurement information.   158 

 159 

Q. Should Ameren be ordered to compute the rate base for the reconciliation or 160 

“true-up phase” using an average test year rate base concept? 161 

A. Yes.  Ameren's schedules for the true-up phase of the formula rate plan 162 

measurement should be revised to conform with the concept of using an average 163 

rate base to measure earnings for the true-up phase. 164 

Carrying Cost for Under- or Over-Collected Balances 165 

Q. What does Ameren contend in its rebuttal testimony concerning the carrying 166 

cost for under- and over-collected balances? 167 

A. Ameren’s rebuttal continues to contend that the carrying cost rate applicable to 168 

over- or under-collections amounts determined in a reconciliation proceeding 169 

should be equal to its weighted average cost of capital (WACC).11  Ameren thus 170 

opposes the recommendations of Staff and intervenors concerning carrying costs 171 

including Staff’s proposal to use the rate on customer deposits, the AG’s proposal 172 

                                                 

11 See, e.g., Ameren Ex. 11.0 at 11-13, and Ameren Ex. 13.0 at 7-9. 
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to use the Company’s short-term debt cost, and my recommendation on behalf of 173 

CUB for an asymmetrical treatment where over-collections would incur a 174 

carrying cost rate based on the higher of Ameren’s WACC or short-term debt rate 175 

and under-collections would be at the lower of the Company’s WACC or cost of 176 

short-term debt.12   177 

 178 

Q. At Ameren Exhibit 11.0, lines 260-261, Mr. Nelson claims that there is no 179 

basis in the law or regulatory policy for treating the Company differently 180 

from customers on surcharges or credits coming out of reconciliation 181 

proceedings in terms of the applicable carrying cost.  Do you agree?  182 

A. No.  A reasonable basis can be found both in law and in regulatory policy for 183 

applying a higher carrying cost to over-collections, especially to under-collections 184 

that can be produced by utility over-projections of plant additions and/or by 185 

failing to recognize important and large rate base offsets, such as the increased 186 

ADIT in 2011, for example, resulting from bonus tax depreciation.13   187 

 188 

Q. Please explain the basis in law for the carrying cost recommendation. 189 

A. As discussed in my direct testimony, Section 16-108.5(d)(1) states that:  190 

Any over-collection or under-collection indicated by such 191 
reconciliation shall be reflected as a credit against, or 192 
recovered as an additional charge to, respectively, with 193 
interest, the charges for the applicable rate year.   194 

                                                 
12 Id. 
13 Ameren’s proposal to ignore the impact of 2011 bonus tax depreciation on its 2011 

jurisdictional plant additions is addressed in detail in a subsequent section of my rebuttal 
testimony. 
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 195 

The Act provides for interest to be applied, but does not specify how the interest 196 

rate should be determined or whether a different interest rate should be applied to 197 

over- and under-collections.  Thus, Section 16-108.5(d)(1) provides a basis for 198 

having the Commission determine the appropriate carrying cost rates. 199 

 200 

Q. Please explain the regulatory policy basis for your carrying cost 201 

recommendation. 202 

A. Because the Company can essentially create an over-collection by over-projecting 203 

plant and can artificially create an over-collection, other things being equal, by 204 

ignoring directly related items (such as the rate base offset for ADIT directly 205 

attributable to such plant in its projections), there is a sound regulatory basis for 206 

basing carrying costs on such over-collections by Ameren at the larger of (1) 207 

Ameren's overall cost of capital or (2) Ameren's short term debt cost, while basing 208 

carrying costs on under-collections by Ameren at the smaller of (1) Ameren's 209 

overall cost of capital or (2) Ameren's short term debt cost.  The use of an 210 

asymmetrical carrying cost treatment in this context is necessary in order to 211 

protect ratepayers from manipulation of the projected plant addition amounts and 212 

resultant rate base by Ameren, and thus represents appropriate regulatory policy. 213 

Ameren will be responsible for developing the amount of its projected 214 

plant additions for each year and could thus produce over-collections simply by 215 

over-projecting such plant additions.  Requiring a higher interest rate for over-216 

collections will thus provide an appropriate deterrent to Ameren that will 217 

discourage the Company from making intentional over-projections of plant 218 
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additions.  Additionally, allowing interest on under-collections based on the lesser 219 

of the short-term debt cost rate and Ameren's overall weighted cost of capital, will 220 

also encourage the Company to make accurate projections of plant additions, 221 

because its earnings on under-collected balances resulting from mis-projecting 222 

plant additions and/or ignoring directly related offsetting impacts, such as ADIT, 223 

would be at the lower of those rates.  In summary, such a carrying cost 224 

recommendation is based on the sound regulatory principle of protecting 225 

ratepayers from utility over-projections of plant growth and utility omissions of 226 

offsetting factors, such as tax savings benefits.  This approach to carrying costs is 227 

necessary and based on the principle of protecting ratepayers from manipulation 228 

of the projected plant addition amounts by Ameren and to protect ratepayers from 229 

intentional over-collections that result from Ameren ignoring substantial known 230 

impacts that should be subject to reasonable estimation, such as the 2011 bonus 231 

tax depreciation that is directly related to Ameren’s 2011 jurisdictional plant 232 

additions.   233 

 234 

Q. What did the Commission recently determine concerning the carrying cost 235 

rate on over- and under-collections in its recent Order in Docket No. 11-0721, 236 

involving ComEd's formula rate plan? 237 

A. The Commission’s May 29, 2012 Order in Docket No. 11-0721, involving 238 

ComEd’s proposed formula rate tariff under Section 16-108.5 of the Public 239 

Utilities Act, addressed carrying costs on over- and under-collections at pages 240 

161-166.  Ultimately, at page 166, the Commission concluded that a hybrid 241 
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interest rate based on the weighted  costs of short-term debt and long-term debt 242 

and excluding the weighted cost of common equity should be used as the 243 

methodology for calculating the interest rate used to compute carrying costs.  For 244 

ComEd, that resulted in a hybrid interest rate of 3.42% being adopted. 245 

 246 

Q. Could the hybrid methodology that the Commission adopted in that recent 247 

proceeding involving a formula rate plan proposed by Commonwealth 248 

Edison Company also be acceptable for the Ameren formula rate plan? 249 

A. It could, as long as the Commission also incorporates features that will tend to 250 

avoid creating significant over-collections, such as requiring that ADIT directly 251 

related to jurisdictional plant increases to also be incorporated into the projection 252 

period rate base.  As described at pages 59-60 of the Commission’s May 29, 2012 253 

Order in Docket No. 11-0721, the Commission concluded that ignoring the ADIT 254 

directly related to the utility's jurisdictional plant increases would  be ignoring 255 

accounting principles and appellate precedent.  This ADIT is a derivative 256 

adjustment caused primarily by plant additions and is a source of non-investor 257 

supplied funds to the utility.  Moreover, because federal tax laws regarding 2011 258 

allow businesses such as ComEd and Ameren to currently depreciate plant 259 

additions at 100% for federal income tax purposes, the utility has the use of funds 260 

that it would not have otherwise normally have had access to without borrowing 261 

or other forms of financing.  Not recognizing this would essentially produce a 262 

loan at the ratepayers’ expense for several months to the utility. At page 59 of its 263 

May 19, 2012 Order in Docket No. 11-0721, the Commission also concluded that:  264 
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“It cannot have been the intention of the General Assembly, when enacting 265 

Section 16-108.5, to allow this statute to artificially raise rates for several 266 

months.”  At page 60, the Commission ultimately concluded that, for ComEd, rate 267 

base for plant additions should be adjusted to account for the related 2011 ADIT 268 

in the amount of $265.681 million.  As long as the Commission requires a similar 269 

provision for Ameren in the current case to offset Ameren’s jurisdictional plant 270 

additions by the directly related ADIT and thus avoid Ameren’s attempt to 271 

“artificially raise rates for several months”14 until a reconciliation proceeding 272 

occurs by ignoring that derivative impact, the use of the hybrid methodology to 273 

compute a carrying cost rate for Ameren would not be objectionable.    Without 274 

such a requirement, however, the asymmetrical carrying charges recommended in 275 

my direct testimony should be applied.  I discuss Ameren’s rebuttal concerning 276 

this ADIT offset in additional detail in the following section of my Rebuttal 277 

Testimony. 278 

ADIT Impact from Tax over Book Depreciation on 2011 and 2012 279 
Plant Additions for Bonus Tax Depreciation 280 

Q. Does Ameren agree with the need to reflect the ADIT impact related to 281 

jurisdictional plant additions? 282 

A. No.  At pages 20-24 of Ameren Exhibit 13.0, Mr. Stafford argues that reflecting 283 

such ADIT is not required by the Act, and claims that “this issue will be resolved 284 

                                                 
14 This is the Commission’s description at page 59 of its May 29, 2012 Order in Docket 

No. 11-0721. 
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in the reconciliation.”15  He also claims there is uncertainty surrounding the 285 

development of a reasonable estimate,16 although he acknowledges that Ameren 286 

has reflected its actual balances of ADIT for 2011 in its concurrent reconciliation 287 

docket, Docket No. 12-0293.17  At pages 23-24, Mr. Stafford disagrees that 288 

inception rates would be overstated if the large impact on ADIT related to 289 

jurisdictional plant additions is ignored until the reconciliation phase. 290 

 291 

Q. How did the Commission address similar contentions from ComEd about 292 

ADIT additions directly related to jurisdictional plant additions in ComEd’s 293 

formula rate plan case, Docket No. 11-0721? 294 

A. As noted above, at pages 59-60 of the Commission’s May 29, 2012 Order in 295 

Docket No. 11-0721, the Commission concluded that ignoring the ADIT directly 296 

related to jurisdictional plant increases would be ignoring accounting principles 297 

and appellate precedent.  This plant-related ADIT increase is a derivative 298 

adjustment caused primarily by plant additions and is a source of non-investor 299 

supplied funds to the utility.  Moreover, because federal tax laws regarding 2011 300 

allow businesses such as ComEd and Ameren to currently depreciate plant 301 

additions at 100% for federal income tax purposes and at a 50% bonus tax 302 

depreciation rate for qualifying 2012 jurisdictional plant additions, the utility has 303 

the use of funds that it would not have otherwise normally have had access to 304 

without borrowing or other forms of financing.  Not recognizing this source of 305 

                                                 
15 See, e.g., Ameren Ex. 13.0, at lines 422-427 and 451-452. 
16 See, e.g., Ameren Ex. 13.0, at lines 456-458. 
17 Id., at lines 449-450. 
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non-investor supplied funds, as found by the Commission, would “artificially 306 

raise rates for several months”18 until a reconciliation proceeding occurs.  At page 307 

59 of its May 19, 2012 Order in Docket No. 11-0721, the Commission also 308 

concluded that:  “It cannot have been the intention of the General Assembly, 309 

when enacting Section 16-108.5, to allow this statute to artificially raise rates for 310 

several months.”  At page 60, the Commission ultimately concluded that, for 311 

ComEd, rate base for plant additions should be adjusted to account for the related 312 

2011 ADIT in the amount of $265.681 million.  A similar adjustment to recognize 313 

the derivative ADIT increase that is directly related to jurisdictional plant 314 

additions should also be required for Ameren in the current case. This is 315 

reasonable and would offset Ameren’s jurisdictional plant additions for the 316 

directly related ADIT and thus avoid Ameren’s attempt to ignore that derivative 317 

impact and thus artificially raise rates for several months until a reconciliation 318 

proceeding. 319 

 320 

Q. What adjustment is needed? 321 

A. Ameren's rate base should be reduced for the ADIT on 2011 and 2012 322 

jurisdictional plant additions, at least for the impact of bonus tax depreciation.  323 

Other parties including IIEC (Rackers) and AG/AARP (Effron) agree that an 324 

adjustment to reflect ADIT on impacts resulting from and related to the utility's 325 

jurisdictional plant additions is necessary.  The impact of taking the 100% bonus 326 

                                                 
18 This is the Commission’s description at page 59 of its May 29, 2012 Order in Docket 

No. 11-0721. 
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tax depreciation on 2011 additions and the 50% bonus tax depreciation on 2012 327 

plant additions, respectively, should be reflected as an adjustment to Ameren's 328 

projection of net plant additions.  Data request CUB 2.01 requested that Ameren 329 

provide current information concerning the Company’s estimates of ADIT related 330 

to 2011 and 2012 plant additions.  Ameren's supplemental response providing 331 

information about ADIT related to its claimed jurisdictional plant additions is 332 

included in CUB Exhibit 3.1.   333 

Deduct Accrued Vacation from Rate Base 334 

Q. Did Ameren’s rebuttal filing address your adjustment for accrued vacation? 335 

A. In my direct testimony, I noted that Ameren had included ADIT on vacation pay 336 

in rate base, but did not take into account accrued vacation pay in any way.  The 337 

Company states they have now amended the lead-lag study to reflect the vacation 338 

accrual.  Rather than deducting the accrued vacation balance from rate base as I 339 

recommended, Ameren made an adjustment to the payroll expense lead, 340 

increasing it from 11.39 days to 13.12 days, based on the year-over-year change 341 

in the vacation accrual between the test year and the prior year, and applying an 342 

expense lead of 365 days to determine its revised cash working capital (“CWC”) 343 

request.19  344 

 345 

Q. Is that the most appropriate way to reflect the Accrued Vacation? 346 

                                                 

19 See, e.g., Ameren Ex. 15.0 at 28. 
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A. No.  As stated by Ameren witness Heintz at Ameren Exhibit 15, lines 569-572: 347 

The vacation accrual represents a liability on behalf of the 348 
Company associated with vacation time earned by 349 
employees.  The vacation accrual is recorded on the 350 
Company’s balance sheet, not the income statement as the 351 
other items considered in the CWC analysis. 352 

 353 
Mr. Heintz states further at page 28, lines 578-583, that:  354 

An employee of the Company earns his/her regular 355 
paycheck while on vacation.  For the inclusion of the 356 
vacation accrual in the lead-lag study to be appropriate, 357 
either the Company would need to cease operations or 358 
every employee would have to quit after they had vested 359 
vacation time, obligating the Company to pay vacation 360 
accruals in cash.  Neither scenario is likely to occur.  Thus, 361 
the vacation accrual is not a cash expense and has not been 362 
considered in the Company’s [lead-lag] study.   363 

 364 
This Company rebuttal presents reasons for not including the vacation accrual in 365 

the lead-lag study.   366 

Additionally, as described in my direct testimony, the Company’s 367 

response to AG 2.15 shows that the Company consistently had accrued vacation 368 

at the end of each month in 2010 and at December 31, 2010.  As also described in 369 

my direct testimony, Ameren’s response to data request AG 3.02, explained why 370 

the vacation accrual was excluded from Ameren’s cash working capital study:  371 

“The vacation accrual is a liability without a defined payout period; therefore, the 372 

vacation accrual has been properly excluded from the cash working capital 373 

study.”  Ameren’s response to data request AG 2.14 states vacation pay is accrued 374 

and expensed by the Company in the year prior to the employee receiving a 375 

payment.  Thus, this accrual represents a source of funding, and that source of 376 
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funding is appropriately measured by the accrued liability recorded on the 377 

Company’s balance sheet. 378 

The Company’s rebuttal adjustment to include the vacation study in the 379 

lead-lag study should therefore be rejected.  The jurisdictional allocation of the 380 

balance sheet amount of vacation accrual should be the basis for reflecting this 381 

source of non-cash funding, as recommended in my direct testimony. 382 

 383 

Q. How has the Commission recently addressed the treatment of accrued 384 

vacation pay in the context of another utility’s formula rate plan? 385 

A. The appropriate treatment of accrued vacation pay was an issue in the ComEd 386 

formula rate plan case, Docket No. 11-0721.  Accrued Vacation Pay is addressed 387 

in the Commission’s May 29, 2012 Order in Docket No. 11-0721 at pages 67-70.  388 

As noted at pages 69-70 of that Order, “While ComEd argues that any accrued 389 

vacation pay is short-term in nature, Staff, the AG/AARP, CUB/City all point out 390 

that the balance on this item remains constant from one year to the next, due to 391 

the fact that, as ComEd’s employees use vacation pay, they accrue more vacation 392 

pay.”  The Commission ultimately concluded in that case, as stated on page 70 of 393 

the Order, that the accrued vacation is a source of funds (i.e., a source of capital) 394 

for the utility and should be reflected as a reduction to rate base.   395 

 396 

Q. Is the treatment you have recommended for accrued vacation pay consistent 397 

with the findings by the Commission in its May 29, 2012 Order in Docket No. 398 

11-0721? 399 
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A. Yes, I believe it is.  The most appropriate method of adjusting the Company’s rate 400 

base to account for the accrued vacation liability balance is to treat it as a rate 401 

base offset directly.  These sources of non-investor supplied capital are best 402 

represented by a balance sheet accrual vacation liability accounts and should be 403 

deducted from rate base, net of related ADIT.   404 

 405 

Q. Does the reduction to rate base for the accrued vacation liability balance also 406 

achieve proper matching with the related ADIT debit-balance that Ameren 407 

has included in rate base? 408 

A. Yes.  Based on the matching principle, if the related ADIT debit balances are 409 

included in rate base (as they have been in Ameren's filing), then the accrued 410 

liabilities giving rise to those deferred taxes should be included in the operating 411 

reserves that are deducted from rate base.  Reducing rate base for this source of 412 

funds, as represented by the average accrued vacation liability balance, also 413 

achieves proper matching with the related debit-balance ADIT that Ameren has 414 

included in rate base. AIC Schedule B-9, lines 43 and 44, shows the Company 415 

included in rate base ADIT, specifically debit-balance Federal and State ADIT on 416 

Vacation Pay of $964,000 and $4.286 million, respectively.  My adjustment 417 

deducts the accrued vacation liability from Rate Base to reflect proper matching 418 

and to reflect this source of non-investor funding.  As shown on CUB Exhibit 2.1, 419 

Schedule B-1, filed with my direct testimony, jurisdictional rate base should be 420 

reduced by $13.205 million. 421 
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FIN 48 – Rate Base Treatment of Non-Investor Provided Financing 422 
in the form of ADIT Related to Uncertain Tax Positions 423 

Q. What has Ameren proposed for the non-investor supplied capital related to 424 

tax savings for tax positions that the Company considers to be uncertain? 425 

A. The Company continues to propose to ignore such tax savings for ratemaking 426 

purposes until the uncertainty is removed.  The Company’s rebuttal position 427 

concerning this item is presented in Ameren Exhibit 18.0 by Mr. Warren. 428 

 429 

Q. Do you agree with Ameren or Mr. Warren that the non-investor supplied 430 

capital relating to such tax deductions should be ignored? 431 

A. No.  There is no question that the Company possesses non-investor supplied 432 

capital provided by tax deductions claimed on its tax returns.20 The Company also 433 

agrees that it is required to adhere to the FERC Uniform System of Accounts 434 

(“USOA”) for Electric Utilities with respect to recording liability amounts related 435 

to uncertain tax positions.21   436 

My direct testimony described the FERC guidance.  On May 25, 2007, in 437 

Docket No. AI07-2-000, FERC provided guidance on accounting for uncertainty 438 

in income taxes.  That FERC regulatory accounting guidance on uncertain taxes 439 

was attached to my direct testimony in CUB Exhibit 1.3. The Company also has 440 

acknowledged familiarity with the FERC guidance on this matter provided at 441 

20070525-3049 and agrees that such FERC guidance provides that assets, 442 

                                                 
20 See, e.g., Ameren Ex. 18.0, lines 74-75. 
21 See, e.g., Ameren’s response to data request CUB 3.01(a), attached to my Rebuttal 

Testimony in CUB Exhibit 3.1. 
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reserves or liabilities reported for uncertain tax positions are reversed and 443 

reported as a deferred tax so that the Company’s deferred tax balances under the 444 

FERC USOA should reflect its filed tax returns without regard to any FIN 48 445 

adjustments.22   446 

The FIN 48 liability represents the difference between the Company’s 447 

position taken on the tax return versus the identification of “uncertain” tax 448 

positions as required for financial statement reporting.23  FERC USOA 449 

accounting, however, requires that the Company’s deferred tax balances under the 450 

FERC USOA should reflect its filed tax returns without regard to any FIN 48 451 

adjustments.   452 

The formula rate plan is supposed to be based on the use of accounting 453 

information that complies with the FERC USOA as reported on the Company’s 454 

FERC Form 1.  Attempting to artificially increase rate base by adding FIN 48 455 

amounts to rate base represents a deviation from the FERC accounting guidance is 456 

thus contrary to the use of FERC USOA accounting information.   457 

Additionally, as described in my direct testimony, there is evidence that 458 

other electric utilities are appropriately applying the FERC accounting guidance 459 

and using for ratemaking purposes the deferred tax balances provided for under 460 

the FERC USOA that reflect their filed tax returns without regard to any FIN 48 461 

adjustments.   That is appropriate regulatory accounting and ratemaking and 462 

should be required for Ameren in the current case as well. 463 

                                                 
22 See, e.g., Ameren’s response to CUB 3.01(c), attached in CUB Exhibit 3.1. 
23 Financial Accounting Standards Interpretation No. 48 (“FIN 48”) has subsequently 

been codified in the Accounting Standards Codification (“ASC”) as part of ASC 740 Income 
Taxes. 
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 464 

Q. Please respond to Mr. Warren’s claims that the tax savings resulting from 465 

the utility’s filed tax returns should be treated as “non-ADIT” capital. 466 

A. First, there is nothing in Accounting Standards Codification (ASC) 740, which 467 

has incorporated FIN 48, that uses such term, and the term was apparently an 468 

invention of Mr. Warren.  Moreover, as explained above, the FERC accounting 469 

guidance requires that the deferred tax balances provided for under the FERC 470 

USOA that reflect their filed tax returns without regard to any FIN 48 471 

adjustments.   Thus, Mr. Warren's attempt to characterize as "non-ADIT" what the 472 

FERC accounting requirements state should be accounted for as ADIT, should be 473 

rejected.  474 

 475 

Q. At page 8 of his rebuttal, Mr. Warren states that the Internal Revenue 476 

Service will charge interest from the date the utility originally filed its 477 

"erroneous" tax return, and he concludes that there is no period during 478 

which such capital is interest free.  Has Mr. Warren provided any evidence 479 

that Ameren has filed erroneous income tax returns? 480 

A. No.    That argument is not applicable here because there is no evidence that the 481 

Company has filed erroneous income tax returns.  In fact, the Company must have 482 

a reasonable basis for the tax positions taken on its returns, or it is subject to 483 

penalties.   Moreover, if the Company had filed an intentionally erroneous tax 484 

return, ASC 740 requires the Company to record for financial reporting purposes, 485 
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not only interest, but also penalties relating to its uncertain tax positions.  Yet 486 

Ameren has apparently not recorded any such penalties. 487 

 488 

Q. Has Ameren recorded any amounts of interest on it FIN 48 liability? 489 

A. Yes.  As described in my direct testimony, the Company’s response to AG 2.18 490 

stated that in 2011 it recorded interest on FIN 48 liabilities as a credit to the 491 

income statement of $1,029,527.  This decrease to interest expense was a net of 492 

the accrual of interest expense for 2011, along with a reversal of interest accrued 493 

but not paid related to the 2005-2006 audit cycle, and a change in methodology in 494 

the interest calculation related to prior year net operating losses.  495 

Additionally, the Company’s response to AG 2.19 states that forecasted 496 

interest expense on the FIN 48 liabilities for 2012 is $351,719 using a rate of 4%.  497 

The Company’s response to AG 3.06 explains, among other things, however, that 498 

interest is not expected to be accrued in 2012 on the elements of the Company’s 499 

uncertain tax positions listed there.   500 

If an interest amount related to this non-investor supplied source of capital 501 

were to be reflected for 2011, the evidence shows that the Company's recorded 502 

interest in 2011 was a net credit amount, and interest for 2012 at 4% would be 503 

$351,719, but that is not expected to be accrued on the elements of the Company's 504 

uncertain tax positions listed in the Company's response to AG 3.06.  As an 505 

additional precaution against over-charging ratepayers, any accrued FIN 48 506 

interest recorded by the Company that is allowed to be included in the 507 
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development of customer rates but which is ultimately not paid, should be 508 

returned to ratepayers.   509 

 510 

Q. In your Direct testimony, you noted that FIN 48 amounts were recently 511 

addressed in the proposed order in Ameren’s last rate case, Docket Nos. 11-512 

0279 & 11-0282 (cons.).  What did that proposed order find? 513 

A. The proposed order in that case (the electric portion of which was withdrawn 514 

voluntarily by the Company before a final order was issued) is consistent with my 515 

proposal.  The Administrative Law Judges in that case recommended that FIN 48 516 

funds that have not been repaid to taxing authorities should be deducted from rate 517 

base.   518 

 519 
Q. At page 14 of his rebuttal, Mr. Warren claims that the logic articulated in 520 

this proposed order should not be persuasive.  Do you agree? 521 

A. No.  The outcome and reasoning articulated in that proposed order represent a 522 

ratemaking treatment that is fair to the Company and to its ratepayers.  In contrast, 523 

Ameren’s proposal to ignore the FERC accounting guidance and to ignore the 524 

non-investor provided source of funds, and/or to effectively impose an overall rate 525 

of return (including an equity return and related tax gross-up) on the rate base 526 

financed with that source of capital is patently unfair and unreasonable and should 527 

therefore be rejected.  I should also note that reflecting the non-investor supplied 528 

capital resulting from claimed tax deductions is consistent with how other electric 529 

utilities, including subsidiaries of American Electric Power, one of the largest 530 
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electric utilities in the country, have interpreted the applicable FERC accounting 531 

guidance and reflected such guidance for ratemaking purposes. 532 

 533 

Q. Should the Company be allowed to earn a full rate base return, grossed up 534 

for income taxes, on the rate base that has effectively been funded by such 535 

tax savings? 536 

A. No.  In no event, does this non-investor provided source of capital deserve an 537 

equity return.  Moreover, allowing an equity return and an income tax gross-up on 538 

the equity return on this non-investor supplied source of capital would grossly 539 

overstate the effective cost, which, as explained above, is either zero (if 540 

deductions are allowed) or a relative low and tax-deductible interest rate such as 541 

4% (if such deductions are ultimately disallowed by the tax authority).  If the 542 

presently uncertain tax positions concerning the Company’s deductions are 543 

resolved in the Company’s favor, it will have had the use of this money at zero 544 

cost.  A favorable resolution for the Company could result from either an audit, 545 

which accepts its position, or the mere passage of time (when the statutory period 546 

for each respective tax year expires).  If the uncertain tax positions were resolved 547 

by the tax authority fully disallowing the uncertain amounts, Ameren would have 548 

to pay the taxes with interest.  However, that interest would be tax-deductible, and 549 

the Company would have had the use of the money (similar to a government loan) 550 

during the period before payback for only the cost of the interest.   Under no 551 

scenario would it be fair or appropriate to charge ratepayers the Company’s 552 

overall rate of return (grossed up for income taxes) by failing to reflect this 553 
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significant source of funds as ADIT or other non-investor provided capital in the 554 

capital structure.  In summary, the Company should not be allowed to earn its 555 

overall weighted cost of capital (grossed up for income taxes) on the rate base 556 

supported by the tax benefits related to claimed deductions. 557 

 558 

Q. Should FIN 48 amounts be included in rate base? 559 

A. No.  For the reasons stated above and in my direct testimony, FIN 48 should be 560 

rejected for ratemaking purposes. AG/AARP witness Effron and IIEC witness 561 

Rackers reached similar conclusions.  Failing to recognize the source of non-562 

investor supplied capital produced by tax savings from deductions claimed by the 563 

Company would overstate rate base and unnecessarily increase utility rates by 564 

failing to fully reflect deferred income taxes for actual tax benefits that have been 565 

claimed on the tax returns filed by the Company.  The Company claimed 566 

deductions on its tax returns.  The Company has not paid taxes with respect to the 567 

FIN 48 amounts.  Rather, it has avoided paying income taxes by claiming 568 

deductions.  Ignoring that source of non-investor supplied capital would over-569 

state rate base.  By avoiding or deferring the payment of income taxes, the 570 

Company has obtained cash flow benefits.  The amount of such benefits through 571 

December 31, 2010 is shown on AIC Schedule B-9, lines 60 and 61, and on CUB 572 

Exhibit 1.2, Schedule B-3, filed with my direct testimony,  to be $43.695 million. 573 

 574 
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Debit-Balance ADIT for Federal Investment Tax Credit 575 

Q. What does Ameren’s rebuttal state with respect to Federal Investment Tax 576 

Credit (“ITC”). 577 

A. Ameren Exhibit 13.0 addresses this issue at pages 24-25.  Ameren claims that 578 

because it is amortizing ITC as a reduction to income tax expense, it should be 579 

allowed to increase rate base for Unamortized ITC.  Mr. Stafford also states at 580 

page 25, lines 514-518, that it would remove the Unamortized ITC addition from 581 

rate base if the amortization of ITC were removed from the calculation of income 582 

tax expense.  583 

 584 

Q. Do you agree with the Company’s position? 585 

A. No.  In accordance with normalization requirements, ITC can be reflected for 586 

ratemaking purposes either as (1) as a reduction to rate base by reflecting the 587 

accumulated deferred ITC balance as a deduction to rate base or (2) as a reduction 588 

to income tax expense by amortizing it ratably over the useful life of the plant to 589 

which it relates.  Either of these methods are appropriate, and are provided for 590 

under the Internal Revenue Code and Treasury Regulations as accepted 591 

normalization methods to reflect ITC for ratemaking purposes.   The accounting 592 

and ratemaking treatment for ITC is largely dictated by former Internal Revenue 593 

Code (IRC) Sections 46(f)(1) and 46(f)(2).  The IRC permits sharing of ITC 594 

benefits between utility investors and customers either as: 595 

Option 1 – rate base is reduced by the amount of accumulated deferred 596 

ITC, with no amortization through operating expenses (i.e., no reduction 597 
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to regulatory income tax expense for ITC amortization).   Under this 598 

option, the rate base restoration occurs not less rapidly than ratably over 599 

the regulatory depreciable lives of the associated property, and there is no 600 

reduction of ratemaking income tax expense for the ITC amortization 601 

-or- 602 

Option 2 - Amortization of ITC “above-the-line” as a reduction in 603 

operating expenses (i.e., as a reduction to regulatory income tax expense), 604 

and no rate base reduction for the accumulated deferred ITC.  605 

Under neither option is an amount added to utility rate base for unamortized ITC. 606 

 607 

Q. Please explain the ratemaking for ITC under the two normalization options 608 

discussed above and why the removal of Ameren’s proposed rate base 609 

addition is appropriate. 610 

A. When the second option is used, i.e., where ITC is reflected as a reduction to 611 

income tax expense by amortizing it, there is no deduction (and no increase) to 612 

rate base for any deferred ITC balance.   613 

As noted in my direct testimony, an alternative method of reflecting ITC 614 

for ratemaking purposes that is also permitted by the tax code involves deducting 615 

ITC from rate base, and not reflecting an impact on income tax expense.  Because 616 

Ameren has chosen to reduce income taxes for the ITC amortization, there is no 617 

basis for either adding or deducting the ITC from rate base.  Moreover, as 618 

described above, under neither method for normalizing ITC for utility ratemaking 619 

purposes under former IRC §46(f)(1) and 46(f)(2) is an amount of ITC added to 620 
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utility rate base.  Ameren has provided no valid basis for adding the deferred ITC 621 

to jurisdictional rate base.  Removal of the Accumulated Deferred ITC that AIU 622 

had proposed to include in rate base reduces the Company’s proposed 623 

jurisdictional rate base by $3.423 million. 624 

Corporate "Branding" and E-Store Expense 625 

Q. Has the Company clarified the amounts of corporate “branding” and E-626 

Store expense attributable to its electric operations? 627 

A. Yes.  Ameren Exhibit 16.0, rebuttal testimony of Stan Ogden, at page 20, notes 628 

that the Company’s revised response to Staff data request ST 2.07R indicates that 629 

the portions of these amounts attributable to electric operations are approximately 630 

$430,576 for “brand related” expenses and $94,633 for E-store expenses. 631 

 632 

Q. Does Ameren agree that “branding” and E-store expenses should be 633 

removed? 634 

A. No.  At pages 21-22 of Ameren Exhibit 16.0, Mr. Ogden claims that the branding 635 

expenses in 2010 were necessary following the consolidation of the three legacy 636 

companies and the Company’s name change to ensure that the Company’s 637 

customers and public had accurate information to enable them to properly identify 638 

the Company and make contact with the Company concerning their use of the 639 

Company’s electric distribution system.  At page 22, he describes how the 640 

Company used focus groups to develop a strategy to inform customers regarding 641 

the Company’s name change for its Illinois electric distribution company, and 642 
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mentions that the Company’s communication effort included a new value 643 

statement: “Focused Energy.  For Life.”   644 

At page 22, Mr. Ogden also attempts to justify E-Store expense by stating 645 

that Ameren provides an online store for employees to purchase AIC branded 646 

clothing and items (such as flashlights, coffee mugs, and hats), and other large 647 

companies also make the sale of company products easier for their employees.  648 

He states that the E-Store expenses are mostly for merchandise purchased to 649 

restock the E-Store’s inventory.  He claims that the E-Store benefits employee 650 

morale, and that E-Store merchandise is used for public recognition where 651 

employees are dressed so customers and vendors may recognize them as 652 

representatives of AIC. 653 

Ultimately, Ameren’s position for the corporate “branding” and E-Store 654 

expense seems to be that these are informational or instructional advertising 655 

expenses, rather than being institutional or promotional in nature.24 656 

 657 

Q. Do you agree that Ameren’s Illinois ratepayers should pay for those 658 

corporate “branding” and E-Store expense? 659 

A. No.  The revised amounts of “branding” and E-Store expense should be removed 660 

for the reasons stated in my direct and rebuttal testimony.   661 

Corporate name-changing and related “branding” expense is similar to 662 

institutional advertising and corporate image building.  Ratepayers of a monopoly 663 

utility should not be required to pay for such costs.  This expense is not necessary 664 

                                                 

24 See, e.g., Ameren Exhibit 16.0, at page 20. 
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to the provision of safe and reliable utility service, and should not be borne by 665 

ratepayers.   Moreover, the Commission has disallowed corporate “branding” 666 

expenses for other utilities.  For example, in Docket No. 04-0779 the Commission 667 

disallowed corporate “branding” related expenses for Northern Illinois Gas 668 

Company d/b/a Nicor (“Nicor”), noting at pages 36-37 that the branding 669 

expenditures in question are promotional in nature, rather than informational and 670 

educational.  Similarly, Ameren’s corporate “branding” expenses are for purposes 671 

of promoting name recognition, i.e., are promotional in nature, and should 672 

therefore be disallowed for purposes of developing Ameren’s distribution revenue 673 

requirement for the formula rate plan.  674 

Concerning the E-Store expenses, even though other large corporations 675 

may have company stores where employees can by corporate-branded 676 

merchandise, ratepayers of a monopoly utility should not be charged for stocking 677 

such a store with corporate branded merchandise that utility employees can 678 

purchase.  An expense for such corporate branded merchandise is not necessary 679 

for the provision of safe and reliable utility service, and it should therefore not be 680 

borne by ratepayers.  Additionally, Ameren apparently receives money when 681 

employees purchase the Company’s branded Company merchandise from the E-682 

Store; however, it does not appear that the corresponding revenue has been 683 

reflected as an offset against the Company’s proposed electric distribution 684 

revenue requirement.  If the revenue from sales of such Company-branded 685 

merchandise is sufficient to cover the cost, there should be no net expense 686 

remaining to be borne by ratepayers.  If the revenue is not sufficient to cover the 687 



Docket No. 12-0001 
CUB Ex 3.0 

 

Page 32 of 32 

cost of the Company-branded merchandise that is purchased by employees, 688 

ratepayers should not be required to subsidize the Company’s branding efforts 689 

and sales of branded corporate merchandise.   690 

In summary, the corporate “branding” and E-Store expenses are similar to 691 

promotional advertising and consequently, represents costs that should not be 692 

borne by ratepayers.  Staff and AG/AARP witnesses reached a similar conclusion.  693 

The revised amount of “branding” and E-Store expense identified in Ameren’s 694 

revised response to data request ST 2.07R should therefore be removed. 695 

 696 

Corporate Sponsorships 697 

Q. At Ameren Exhibit 16.0, pages 24-25, lines 506-520, Mr. Ogden argues that 698 

the corporate sponsorship costs recorded in Account 930.1 should be borne 699 

by ratepayers.  Do you agree? 700 

A. No. Corporate sponsorship costs such as for sporting and culture events, etc., are 701 

for corporate image building and should not be charged to ratepayers. 702 

 703 

Q. Does that conclude your rebuttal testimony? 704 

A. Yes, it does.   705 


