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 1 

Q. Please state your name and business address. 1 

A. My name is David J. Effron.  My business address is 12 Pond Path, North Hampton, 2 

New Hampshire, 03862. 3 

 4 

Q. Have you previously submitted testimony in this docket? 5 

A. Yes.  I submitted direct testimony on April 12, 2012, marked as AG/AARP Exhibit 2.0.  6 

My qualifications and experience are included with my direct testimony. 7 

 8 

Q. What is the purpose of your rebuttal testimony? 9 

A. In this rebuttal testimony, I respond to the rebuttal testimony of Ameren Illinois 10 

Company (“Ameren,” “AIC” or “the Company”) witnesses Nelson, Mills, Stafford, 11 

Heintz, and Warren. 12 

 13 

1. ADIT- Unamortized Investment Tax Credit 14 

Q. What is Mr. Stafford’s position on your proposed adjustment to remove the 15 

deferred tax debit balance related to unamortized investment tax credits (“ITC”) 16 

from the balance of accumulated deferred income taxes deducted from plant in 17 

service in the Company’s delivery services rate base? 18 

A. Mr. Stafford opposes my proposed adjustment.  He states that because the Company 19 

has “presented an adjustment” to reduce income tax expense for the amortization of 20 

ITC, the Company has also reflected a “corresponding change” to include the 21 

Account 190 deferred taxes related to the ITC in rate base (Ameren Ex. 13.0, at 25: 22 

504-510). 23 
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 24 

Q. Do you agree that it is appropriate to include the Account 190 deferred taxes 25 

related to the ITC in rate base because the amortization of the ITC is included in 26 

operating income? 27 

A. No.  Preliminarily, the reduction of income tax expense for the amortization of the 28 

ITC is not an “adjustment” to test year expenses.  The amortization of the ITC was 29 

actually recorded on the Company’s books in 2010 and reduced the net income tax 30 

accordingly.  The Company reflected the effect of this item in its calculation of net 31 

income tax expense, which did not require any adjustment to the actual expense.  32 

However, the deferred tax item in Account 190 does not arise from the amortization 33 

of ITC.  It arises from the deferred credit balance of ITC on the Company’s balance 34 

sheet, which represents realized tax savings which have not yet been reflected in the 35 

income statement.  The Company does not dispute this simple fact.  As the deferred 36 

credit balance of ITC is not deducted from the Company’s rate base, the directly 37 

related deferred tax debit balance should not be included in the net balance of ADIT 38 

and used to increase the Company’s rate base. 39 

  I would further note that the Account 190 deferred tax debit balance related to 40 

ITC was explicitly excluded from the determination of the delivery services rate base 41 

by Commonwealth Edison Company in Docket No 11-0721 although the 42 

amortization of ITC was credited to income tax expense in that case.  That treatment 43 

was not disputed by any of the parties and was accepted by the Commission in the 44 

determination of the revenue requirement in that case. 45 

 46 
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2. ADIT- Tax Depreciation Step-up Basis Metro 47 

Q. Does Mr. Stafford agree with your proposed adjustment to remove the balance of 48 

ADIT related to “tax depreciation step-up basis Metro” from the Company’s rate 49 

base? 50 

A. No.  He states that because CIPS acquired the relevant property from UE at net book 51 

cost, the book cost of the property was the same as the tax basis to CIPS at the time of 52 

the acquisition, and thus there was no book-tax difference and no ADIT for CIPS at 53 

the time of the acquisition.  Ameren Ex. 13.0, at 26: 532-536. 54 

 55 

Q. Do you have a response? 56 

A. Yes.  As Mr. Stafford acknowledges, there were related ADIT on the books of UE at 57 

the time of the sale.  Ameren Ex. 13.0, at 26:539-540.  That ADIT balance should 58 

follow the assets, without any entry to Account 190 to offset the credit balance of 59 

ADIT.  Otherwise, the net rate base value of the assets would be higher in the hands of 60 

CIPS than the net rate base value of the assets in the hands of the affiliate from whom 61 

the assets were purchased, and this would clearly be inappropriate.   62 

 63 

3. ADIT - Deferred Compensation 64 

Q. Has the Company agreed to remove the deferred tax debit balance related to 65 

deferred compensation from rate base? 66 

A. Yes.  Mr. Stafford agrees to this adjustment at page 3 of his rebuttal testimony.  67 

Therefore, this issue has been resolved. 68 

 69 
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4. ADIT – FIN 48 70 

Q. What is your understanding of the Company’s position regarding the treatment of 71 

the FIN 48 liability in the determination of the rate base? 72 

A. Based on the rebuttal testimony of Mr. Warren, the Company opposes my 73 

recommendation to treat the FIN 48 liabilities as ADIT and deduct those balances from 74 

plant in service in the determination of rate base in this case. However, Mr. Warren 75 

does not disagree that the FIN 48 liabilities represent non-investor supplied funds.  76 

Further, if I understand the Company’s response to AG Data Request 7.02 correctly, 77 

although AIC disagrees with the treatment of FIN 48 liabilities as ADIT in the 78 

establishment of the inception rates in this case, the Company does agree that the FIN 79 

48 liabilities should be deducted from rate base when the actual rate base is calculated 80 

in the reconciliation proceeding under the formula rate statute. 81 

 82 

Q. What then do you see as the main issue between you and the Company on this 83 

issue? 84 

A. In its response to AG Data Request 7.02, the Company stated that “The issue remains 85 

whether the starting point (which eventually will get reconciled to what actually 86 

occurs) should reflect the best information available or not.”  I agree – the starting 87 

point, the rate base used in the establishment of the inception rates, should reflect the 88 

best information available.  However, while the Company states that the starting point 89 

should reflect the best information available, their calculation of rate base does not 90 

reflect this statement. 91 

 92 
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Q. Why do you say that the Company’s calculation of rate base fails to reflect the 93 

best information available? 94 

A. In my direct testimony, I identified certain of the FIN 48 liabilities outstanding in 2010 95 

that we now know will not have to be paid.  Certainly the best information available 96 

establishes that these balances should be treated as ADIT and deducted from rate 97 

base.  However, the Company has not included even the items that will not have to be 98 

paid in the ADIT deducted from plant in the determination of its rate base. 99 

  Further, in my direct testimony, I stated that it was highly likely that the 100 

remainder of the FIN 48 tax liabilities that I am proposing to deduct from rate base 101 

will not have to be paid.  The Company did not dispute this testimony.  If the best 102 

information available is that these FIN 48 liabilities will not have to be paid, then the 103 

starting point should treat these FIN 48 liabilities as ADIT, and they should be 104 

deducted from rate base as non-investor supplied funds. 105 

 106 

Q. Are you modifying your testimony on the treatment of the FIN 48 tax liabilities 107 

based on the Company’s rebuttal? 108 

A. No.  In his rebuttal testimony, Mr. Warren characterized my position on the treatment 109 

of the FIN 48 liabilities as “confusing.”  However, based on the response to AG Data 110 

Request 7.02, Mr. Warren understands my position perfectly well:  The 2010 FIN 111 

liabilities that have not been paid should be treated as ADIT and deducted from plant 112 

in service in the determination of rate base; if the Company does incur interest expense 113 

in 2012 on the FIN 48 liability, then such interest for 2012 can be included in the 114 
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Company’s 2012 operating expenses in the determination of its actual revenue 115 

requirement in the reconciliation. 116 

  Based on Mr. Warren’s rebuttal testimony and the Company’s response to AG 117 

Data Request 7.02 (as I understand it), there is not a great deal of difference between 118 

the Company’s position and mine.  We both agree that the FIN 48 liabilities represent 119 

non-investor supplied funds that should be deducted from rate base when the actual 120 

prior year rate base is calculated in the reconciliation.  The issue then seems to be 121 

whether the “best information available” as to the appropriate level of FIN 48 122 

liabilities in this case is the balance of FIN 48 liabilities outstanding in 2010 or zero.  123 

In my opinion, the actual balance of FIN 48 liabilities in 2010 (other than those that 124 

have been or will be paid) better reflects the best information available for the 125 

purpose of determining the rate base in this case than does the Company’s estimate of 126 

zero. 127 

 128 

5. Accrued Vacation 129 

Q. How does the Company respond to your proposal to deduct the accrued liability 130 

for vacation pay from rate base? 131 

A. Mr. Stafford states that he supports an adjustment to cash working capital to reflect the 132 

extended lag in payment of vacation pay.  Mr. Heintz has modified his calculation of 133 

the cash working capital requirement to reflect a 365 day lag in payment of the 134 

increment to the vacation pay liability recorded in 2010. 135 

 136 
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Q. Does the Company’s response satisfactorily resolve the treatment of the accrued 137 

liability for vacation pay? 138 

A. No.    The cost of vacation pay recognized in 2010 was the full amount of vacation pay 139 

earned in that year, not just the increment to the vacation pay liability in the year.  As 140 

vacation pay is accrued in a given year, previously earned vacation pay is also being 141 

paid out.  The Company accrued vacation pay applicable to electric delivery services of 142 

$11,834,000 (Schedule DJE-1.3R) in 2010, as vacation pay was earned.  The Company 143 

reversed vacation pay applicable to electric to electric delivery services of $11,478,000 144 

in 2010, as the vacation that had been earned in 2009 was paid out. 145 

  Over the course of 2010, the average balance of vacation pay that had been 146 

accrued but not actually paid was $19,942,000, of which $11,834,000 is allocable to 147 

electric delivery services.  This balance represents the vacation pay earned in 2010 but 148 

not paid, and this is the amount that should be treated as an operating reserve and 149 

deducted from rate base 150 

 151 

Q. Is the method of recognizing the lag in payment of vacation pay proposed by Mr. 152 

Heintz consistent with the Commission’s calculation of the reserve for vacation 153 

pay (which was deducted from rate base) in Docket No. 11-0721? 154 

A. No. 155 

 156 

Q. Is your method of recognizing the lag in payment of vacation pay consistent with 157 

the Commission’s calculation of the reserve for vacation pay in Docket No. 11-158 

0721? 159 
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A. Yes. 160 

 161 

Q. In his rebuttal testimony, Mr. Stafford stated that the AIC response to the data 162 

request on which you relied showed the entire gas and electric accrued vacation 163 

pay liability rather than just the electric accrued vacation liability. Have you 164 

modified your calculation to allocate the accrued vacation pay liability between 165 

electric and gas operations? 166 

A. Yes.  On my Schedule DJE-1.3R, I have allocated the average balance of the 2010 167 

vacation pay liability between electric and gas operations based on the total company 168 

direct labor ratio. 169 

 170 

Q. What is the effect of treating the accrued vacation pay as an operating reserve and 171 

deducting it from rate base based on you modified calculations? 172 

A. The average reserve for accrued vacation over the course of 2010 was $19,393,000.  173 

The jurisdictional amount of this balance is $11,834,000 (Schedule DJE-1.3R).  Of this 174 

amount, $675,000 was implicitly recognized in the Company’s cash working capital 175 

allowance.  The difference, or $11,159,000, should be treated as an operating reserve 176 

and deducted from rate base. 177 

   In addition, the related deferred tax debit balance included in rate base should 178 

be modified so that it is consistent with the balance that it is deducted form rate base.  179 

Based on the combined income tax rate of 39.745%, the deferred tax debit balance 180 

related to the 2010 accrued vacation pay is $4,703,000.  This is $547,000 less than the 181 

year-end deferred tax debit balance of $5,250,000 reflected on Ameren Exhibit 13.2, 182 
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Workpaper 4.  Therefore the deferred tax debit balance related to accrued vacation 183 

should be reduced by $547,000, which results in a net rate base adjustment related to 184 

accrued vacation of $11,706,000 (Schedule DJE-1R). 185 

 186 

6. Plant Additions – ADIT on Bonus Depreciation 187 

Q. Did the Company respond to your proposal to include the effect of the ADIT 188 

generated by the bonus depreciation on the 2011 and 2012 plant additions in the 189 

calculation of the pro forma delivery services rate base? 190 

A. Yes.  Mr. Stafford opposes this recommendation because it only estimates the change 191 

in ADIT due to 2011 and 2012 projected plant additions without considering other 192 

changes to ADIT that would result from depreciating existing plant or whether bonus 193 

depreciation should be applied to all projected additions, and also because it does not 194 

reflect potential changes to other rate base items in 2011 or 2012.   Ameren Ex. 13.0 195 

at 21:434-438. 196 

 197 

Q. Are these appropriate reasons to reject your recommendation? 198 

A. No.  It is certainly true that other items of ADIT are continually changing.  It would 199 

make little sense to attempt to capture the effect of all these changes when the revenue 200 

requirement calculated in this case is ultimately going to be trued up to the actual 201 

revenue requirement in 2012.  However, it is the magnitude of the ADIT on the 202 

2011and 2012 plant additions that sets it apart and makes this adjustment necessary in 203 

order to reflect the best information available in setting rates.  I have quantified an 204 

adjustment to rate base of $107,990,000 for the ADIT related solely to the bonus 205 
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depreciation on 2011 and 2012 plant additions.  Mr. Stafford does not dispute this 206 

quantification, and he does not cite any potential changes in any other items of ADIT or 207 

other rate base items that would result in a material offset to the magnitude of the ADIT 208 

on the 2011 and 2012 plant additions.  Nor has he identified any plant additions in 2011 209 

or 2012 that do not qualify for bonus depreciation.  I continue to believe that this 210 

adjustment to the Company’s delivery services rate base is appropriate in the 211 

circumstances of this case. 212 

 213 

7. Average vs. Year End Rate Base in Reconciliation 214 

Q. Do Company Witnesses Nelson and Mills agree that, for the purpose of 215 

reconciling the revenue requirement in effect for the prior year to the actual 216 

revenue requirement for that year, the actual revenue requirement should reflect 217 

the average rate base? 218 

A. No.  Mr. Nelson states that “Nowhere in Section 16-108.5 is the use of an average rate 219 

base specified.”   Ameren Ex. 11.0 at 3: 57.  He infers from this that the statute 220 

requires the year-end rate base be used in the calculation of the actual revenue 221 

requirement in the reconciliation.  Mr. Mills believes that the use of an average rate 222 

base in the reconciliation would cause a “mismatched and illogical result.” Ameren 223 

Ex. 12.0 at 4:75. 224 

 225 

Q. Do you agree with their interpretations? 226 

A. No, nor does the Commission.  As the Commission found in Docket No. 11-0721, “If 227 

this Commission were to allow rate base to be set as of December 31st of any given 228 
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year, without considering what occurred in the months before that time, we would not 229 

be encompassing what actually happened during that year” (Order, Page 19).  I agree.  230 

The use of an average rate base is appropriate in the calculation of what the revenue 231 

requirement would have been had the actual cost information for the applicable 232 

calendar year been available at the filing date.  The average rate base should be used 233 

in calculating the actual revenue requirement to be used for the purpose of 234 

reconciliation. 235 

 236 

8. Conclusion 237 

Q. Have you prepared revised schedules of your proposed adjustments to the 238 

Company’s rate base? 239 

A. Yes.  My proposed adjustments to the rate base in the Company’s rebuttal testimony 240 

are summarized on my Schedule DJE-1R. 241 

 242 

Q. Does this conclude your rebuttal testimony? 243 

A. Yes. 244 


