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       ) 
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PEOPLE OF THE STATE OF ILLINOIS’S 
OPPOSITION TO VISCOFAN’S MOTION TO STRIKE REBUTTAL TESTIMONY ON 

REHEARING OF ILLINOIS COMMERCE COMMISSION STAFF WITNESS 
CHRISTOPHER BOGGS AND ATTORNEY GENERAL WITNESS SCOTT J. RUBIN 

 
 

On May 25, 2012, Viscofan USA, Inc. (“Viscofan”) filed a Motion to Strike Rebuttal 

Testimony on Rehearing of Illinois Commerce Commission Staff Witness Christopher Boggs 

and Attorney General Witness Scott J. Rubin. The People of the State of Illinois, by and 

through Lisa Madigan, Attorney General (“People” or “AG”) oppose the Motion and request 

that it be denied as to Mr. Rubin because his testimony directly responds to how the Illinois 

Commerce Commission (“Commission”) should react or respond to Viscofan’s testimony, 

and is well within the scope of rehearing, as more fully presented below. 

I. THE SCOPE OF REHEARING NECESSARILY EXTENDS BEYOND 
VISCOFAN’S UPDATED SELF-PROVISIONING ANALYSIS TO HOW THE 
COMMISSION SHOULD TREAT THE UPDATE 
 
In granting Viscofan’s application for rehearing and allowing Parties to respond, it is only 

logical that the Commission intended Parties to address how Viscofan’s updated analysis impacts 

Viscofan’s decision to self-serve and not only to address the updated analysis itself. When the 

Commission granted rehearing, it stated that it “granted the Application for Rehearing of 

Viscofan USA, Inc., filed March 16, 2012, for the purpose of allowing Viscofan USA, Inc. to 

offer its updated analysis into the record, and allowing other Parties to respond to it.” Notice of 
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Commission Action, April 5, 2012. Viscofan argues that “the Commission granted rehearing 

solely to address Viscofan’s updated analysis and its entry into the record and allowing other 

parties to respond to the updated analysis.” Viscofan Motion to Strike at 2 (emphasis added). In 

fact, nowhere in the Notice of Commission Action or the Memorandum to the Commission by 

Administrative Law Judge Larry Jones (“ALJ Jones”) was rehearing limited  to “solely” 

addressing Viscofan’s updated analysis. Rather, in the Memorandum to the Commission, ALJ 

Jones discussed the fact that Viscofan argued in its rehearing application that the increase 

approved in the Order should be reduced. Memorandum to the Commission, March 26, 2012, at 

2. Indeed, Viscofan’s rehearing application stated that, “Viscofan seeks rehearing of the 

Commission’s Final Order on the Commission’s decision to adopt Staff’s proposed increase of 

20% to the Large General Service Rate” and includes a discussion of whether it is appropriate to 

recover costs of service in the long-term along with a discussion of Viscofan’s ability to self-

supply. Application for Rehearing at 1-4.  Although the Order granting rehearing specifies that it 

is to allow Viscofan “to offer its updated analysis into the record,” the Order also provides that 

other Parties are allowed to respond to Viscofan’s analysis.  

Furthermore, there would be little point to discussing Viscofan’s updated analysis if not 

to address how it impacts a move by Viscofan to self-serve. This is because the point of 

Viscofan’s application for rehearing was to offer its updated analysis for the Commission to 

review in connection with a ruling on Aqua Illinois’s (“Aqua’s”) rates. Therefore, in allowing 

other Parties to respond to Viscofan’s analysis, the Commission ruling permits Parties to discuss 

how Viscofan’s updated analysis impacts a move by Viscofan to self-serve, and not just the 

updated analysis itself. 
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 Even if all of the above were not the case, Viscofan’s Direct Testimony on Rehearing by 

David Shenck addressed all aspects of Viscofan’s ability and decision to self-supply, and was not 

just an updated installation analysis. As part of his analysis, Mr. Shenck testified to Viscofan’s 

hydrology study, right-of-way for water supply, test well, and whether it would be economically 

beneficial for Viscofan to self-supply, among other aspects of Viscofan’s ability and decision to  

self-supply. Viscofan’s Direct Testimony on Rehearing at 4. Therefore, any testimony by the 

People that addresses Viscofan’s decision and ability to self-supply is not only within the scope 

of rehearing as ordered by the Commission but also within the scope of Viscofan’s Direct 

Testimony by Mr. Shenck. 

II. MR. RUBIN’S TESTIMONY DOES NOT GO BEYOND THE SCOPE OF 
REHEARING AND SHOULD NOT BE STRICKEN 

  
 In its Motion to Strike, Viscofan argues that Mr. Rubin’s testimony reargues the People’s 

case in chief as opposed to its case on rehearing because the People discussed the same long-

term agreement concept during its case in chief. While portions of Mr. Rubin’s testimony are 

similar to his testimony in the People’s case in chief, this does not mean that this testimony is 

beyond the scope of the case on rehearing. Indeed, as the case on rehearing addresses some of 

the same issues as in the case in chief, it is only logical that the People’s rebuttal testimony on 

rehearing would respond to some of the same issues as the People’s testimony in the case in 

chief did. Furthermore, Mr. Rubin’s testimony in the case in chief did not have the updated 

details showing the economics behind Viscofan’s plan to self-serve. Therefore, Mr. Rubin is 

entitled to testify about whether his past proposal that Aqua and Viscofan negotiate a long term 

contract is still appropriate in light of the updated information offered on rehearing. 

Additionally, Viscofan also identified six parts of Mr. Rubin’s testimony along with AG 

Exhibit 3.02 that it claims is beyond the scope of rehearing. Viscofan fails to state its objections 
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to each section specifically, but generally states that it objects to the People’s testimony 

regarding a long-term contract between Viscofan and Aqua. The People respond specifically to 

each of Viscofan’s objections below: 

� Page 3-4, lines 55-71 

In this section, Mr. Rubin discusses his recommendations if Viscofan chooses to built a 

self-supply project. Lines 55-71 of Mr. Rubin’s testimony discuss his opinion that if Viscofan 

self-supplies, Viscofan will need standby service from Aqua and states his opinion of a 

reasonable standby charge. In doing so, Mr. Rubin is directly responding to Viscofan’s analysis 

showing that such project could benefit Viscofan economically, but which does not include a 

cost for necessary back-up supply. 

Viscofan’s Motion to Strike did not specify its objections to these lines of testimony but 

presumably its objection is because Mr. Shenck’s testimony did not specifically address standby 

service. However, it is appropriate for parties to point out whether Mr. Shenck’s update of 

Viscofan’s ability and decision to self-supply included all costs, such as the cost of back-up or 

standby service. Mr. Rubin’s discussion of the standby service Viscofan will need if it self-

supplies is therefore proper rebuttal to Viscofan’s conclusions about its ability and decision to 

self-supply. Direct Testimony on Rehearing at 7. Mr. Rubin’s discussion of whether a reasonable 

standby fee would make Viscofan’s self-supply project economical is well within both the scope 

of Viscofan’s testimony and the scope of rehearing. Therefore, these lines of Mr. Rubin’s 

testimony should not be stricken. 

� Pages 4-6, lines 72-110 (and AG Exhibit 3.02) 

In these lines, Mr. Rubin discusses an alternative to Viscofan self-supplying its water in 

light of Viscofan’s updated installation analysis. Mr. Rubin states that in light of the fact that 
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Viscofan has the ability to self-serve as shown by its updated installation analysis, he believes 

that Aqua should take the initiative to negotiate a contract that would provide Viscofan with an 

economical, long-term source of water that would also provide some certainty to Aqua, its other 

customers, and the Commission. Mr. Rubin discusses his experience in addressing the problem 

presented when a large user has lower cost self-supply options, and references AG Exhibit 3.02, 

which provides an example of a solution to this problem. Viscofan moved to strike both these 

lines of testimony and the related exhibit. 

As Viscofan again did not specifically state its objection to these lines of Mr. Rubin’s 

testimony, the People presume that it objects because Mr. Shenck’s testimony did not 

specifically discuss a long-term contract. As established above, however, Mr. Rubin’s testimony 

is relevant to a discussion of the impact of Viscofan’s updated analysis on its decision to self-

serve. Although Mr. Shenck did not specifically mention a long-term contract option for 

Viscofan and Aqua, his updated analysis opened the door to a discussion of whether Viscofan 

should self serve. These lines of Mr. Rubin’s testimony should not be stricken because they 

address what utility or Commission actions can impact the cost analysis of whether it is 

economical for Viscofan to self-supply.  It is both proper rebuttal and within the scope of 

rehearing. Therefore, these lines of Mr. Rubin’s testimony should not be stricken, nor should the 

relevant exhibit be stricken as it illustrates Mr. Rubin’s suggestion. 

� Page 6, line 114 “If Viscofan” through line 116 “relationship” 

While Viscofan failed to supply the full sentence that it objected to in its Motion to 

Strike, Mr. Rubin’s testimony was: “If Viscofan wants to obtain a lower rate from Aqua, then it 

should enter into negotiations with Aqua that could provide both parties with long-term 

assurances about their relationship.” This sentence addresses whether a long-term contract can be 
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an economical alternative to Viscofan building a self-supply. The existence of this potential 

alternative, and  Aqua, Viscofan, and the Commission’s consideration of this alternative are 

appropriate responses to Viscofan’s self-supply analysis. This sentence of Mr. Rubin’s testimony 

should not be stricken because it falls squarely within the scope of Mr. Shenck’s testimony and 

rehearing. 

� Page 6, line 119 “A” through line 120 “problem” 

Viscofan also failed to supply this sentence that it objected to in its Motion to Strike. 

Here, Mr. Rubin’s testimony was: “A longer-term contract with different rate-setting methods 

can alleviate this problem.” This sentence further discusses the economic alternative of a long-

term contract to Viscofan self-supplying. This line should not be stricken for the same reason 

that line 114 above should not be stricken. 

� Page 6, line 123-129 

These sentences of Mr. Rubin’s testimony discuss the rate-making issue of one customer 

class subsidizing the cost of service of another customer class. This testimony further discusses 

the economic alternative of a long-term contract to Viscofan self-supplying and notes that further 

subsidy of Viscofan’s cost of service by residential and small business classes is not reasonable 

unless the risk of serving Viscofan is also lowered through a long-term contract that would 

guarantee Aqua and its other customer classes some certainty. This discussion recognizes that 

large customers often have special needs while also testifying about the effect that a special rate 

for Viscofan could have on other customers. This line should not be stricken for the same reason 

that lines 114 and 119 above should not be stricken, and also because it provides discussion of 

the existing subsidy, which is an underlying issue of the economics of Viscofan self-supplying. 

� Page 7, line 132 “At” through Line 138 
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These lines of Mr. Rubin’s testimony summarize his points (as detailed in all the lines 

above) on whether it is economical for Viscofan to self-supply with a standby charge and his 

proposal that Aqua and Viscofan attempt to reach an economical long-term contract as an 

alternative to self-supplying. As none of the other lines of testimony should be stricken, this 

summary of those points should also not be stricken. 

Lastly, Viscofan cites People ex. Rel. Mendez v. Villa, 260 Ill. App. 3d 866 (1994), in its 

Motion to Strike in an attempt to limit rebuttal testimony to only testimony that responds to the 

testimony of a witness. First, the People note that the present case is an administrative hearing, 

unlike that of People ex. Rel. Mendez v. Villa, which was a judicial case, and therefore, the 

application of People ex. Rel. Mendez v. Villa’s statement regarding the hearing process is 

questionable. Second, as already established above, Mr. Shenck’s direct testimony addressed all 

aspects of Viscofan’s ability and decision to self-supply, and was not just an updated installation 

analysis. Therefore, any testimony by the People that addresses Viscofan’s decision and ability 

to self-supply is in fact within the scope Mr. Shenck’s testimony. 

 
III. CONCLUSION 
 

As shown above, Mr. Rubin’s testimony falls well within the scope of rehearing. 

Pursuant to Viscofan’s Application for Rehearing, the Commission’s grant of rehearing, and 

Mr. Shenck’s Direct Testimony on Rehearing, the discussion of whether it is appropriate to 

recover the long term cost of service to Viscofan, whether it is economical for Viscofan to 

self-supply, and Viscofan’s ability to do so are all well within the scope of rehearing. 

Therefore, the People respectfully request that Viscofan’s Motion to Strike be denied in its 

entirety. 
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      Respectfully submitted, 

The People of the State of Illinois 

By LISA MADIGAN, Attorney General 

 
Cathy Yu, Assistant Attorney General 
Susan L. Satter, Senior Assistant Attorney General 
Janice A. Dale, Bureau Chief 
Public Utilities Bureau 
Illinois Attorney General’s Office 
100 West Randolph Street, 11th Fl. 
Chicago, IL 60601 
Telephone: (312) 814-8496 
Facsimile: (312) 814-3212 
 

Dated: June 4, 2012 


